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PREFACE 


As  a  result  of  President  Carter's  December  15,  l'.>7^  announcement 
concerning  recognition  of  the  People's  Republic  of  ( Jhina  and  termina- 
tion of  the  treaty  with  the  Republic  of  China,  increased  attention  has 
focused  on  the  question  of  whether  the  President  may  terminate  a 
treaty  by  himself  or  whether  the  participation  of  the  Senate  or  the 
Congress  is  required.  The  Committee  has  compiled  a  set  of  documents 
bearing  upon  these  subjects  which.  I  believe,  the  Senate  will  find  useful 
in  considering  these  matters.  I  should  make  clear  that  none  of  these 
documents  necessarily  reflects  the  views  of  the  Committee  or  of  any  of 
its  Members. 

John  Sparkman, 

Chairman. 
(in) 
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notes  at  Rio  de  Janeiro  December  28  and  29,  1960 ;  entered  into  force 
December  29, 1960. 11  UST  2665  ;  TIAS  4662. 

Terminated  July  7,  1973 — vessels  sold  by  the  United  States. 

Agreement  relating  to  the  loan  of  an  additional  vessel  to  Brazil.  Ex- 
change of  notes  at  Washington  June  15  and  28, 1967 ;  entered  into  force 
June  28, 1967. 18  UST  1262 ;  TIAS  6278. 

Terminated  April  11,  1973 — vessel  sold  by  the  United  States. 
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Military  service  agreement.  Exchange  of  notes  at  Washington  Janu- 
ary 23,  April  28,  and  May  24, 1943 ;  entered  into  force  April  30, 1943.  57 
Stat.  994;  EAS  327. 

Terminated  March  31,  1947 — the  date  on  which  the  functions  of  the 
Selective  Service  System  terminated  by  Act  of  June  29, 1946  (60  Stat. 
341). 

Agreement  relating  to  the  appointment  of  officers  and  enlisted  men  of 
the  United  States  Army,  Navy  and  Air  Forces  to  constitute  an  advisory 
mission  to  Brazil.  Signed  at  Washington  July  29,  1948 ;  entered  into 
force  July  29, 1948.  62  Stat.  2125 ;  TIAS  1778. 

Terminated  May  3,  1960  when  entire  personnel  of  mission  was  re- 
called by  the  United  States. 

Bulgaria 

Provisional  commercial  agreement  providing  for  reciprocal  uncon- 
ditional most-favored-nation  treatment.  Exchange  of  notes  at  Sofia 
August  18,  1932 ;  entered  into  force  August  18,  1932.  48  Stat.  1753 ; 
EAS  41. 

Terminated  October  12, 1951  pursuant  to  notice  given  by  the  United 
States  July  12, 1951. 

Burma 

Agreement  relating  to  the  sale  of  military  equipment,  materials,  and 
services  to  Burma.  Exchange  of  notes  at  Rangoon  June  24,  1958; 
entered  into  force  June  24, 1958.  9  UST  1971 ;  TIAS  4081. 

Terminated  June  30, 1971,  by  exchange  of  notes  May  12  and  13, 1971. 

Canada 

Agreement  relating  to  the  establishment,  maintenance,  and  operation 
by  the  United  States  of  aerial  refueling  facilities  in  Canada,  with  an- 


nex.  Exchange  of  notes  at  Ottawa  June  20,  1958 ;  entered  into  force 
June  20, 1958. 9  UST  903 ;  TIAS  4051. 

Terminated  July  1,  19G4  bv  exchange  of  notes  of  April  10  and  May 
15,  1963. 

Agreement  relating  to  the  application  of  Selective  Training  and 
Service  Act  of  1940,  as  amended  to  Canadians  in  the  United  States,  and 
reciprocal  treatment  of  American  citizens  in  Canada.  Exchange  of 
notes  at  Washington  March  30,  April  6  and  8, 1942;  entered  into  force 
April  8, 1942.  56  Stat.  1477 ;  EAS  249.  The  agreement  was  based  on  the 
United  States  Selective  Training  and  Service  Act  of  1940,  as  amended 
(50  U.S.C.,  App.  301-318).  The  functions  of  the  Selective  Service 
System  terminated  March  31, 1947  by  Act  approved  June  29, 1946  (60 
Si  at.  341). 

Agreement  providing  for  the  joint  establishment  and  operation  in 
Canada  of  a  command  and  data  acquisition  station  (PROJECT  NIM- 
BUS). Exchange  of  notes  at  Ottawa  December  28,  1962;  entered  into 
force  December  28, 1962. 13  UST  3858 ;  TIAS  5260. 

Terminated  February  4, 1964  by  exchange  of  notes. 

Agreement  concerning  the  establishment  and  operation  of  a  tem- 
porary space  tracking  facility  in  connection  with  Project  Skylab,  with 
annex.  Exchange  of  notes  at  Ottawa  December  20,  1971  and  Februarv 
23,  1972;  entered  into  force  Februarv  23,  1972.  23  UST  122:  TIAS 
7281. 

Amendments  and  extensions;  June  5,  1973  (24  UST  1743;  TIAS 
7678) .  November  26, 1974  (TIAS  8316) . 

Terminated  November  17,  1975  pursuant  to  notice  given  bv  the 
United  States  August  19, 1975. 

Chile 

Agreement  for  the  loan  of  a  United  States  submarine  to  Chile.  Ex- 
change of  notes  at  Santiago  June  28  and  July  16,  1960;  entered  into 
force  July  16, 1960. 11  UST  2197 ;  TIAS  4589. 

Terminated  September  7,  1972 — vessel  sold  by  the  United  States. 

Technical  agreement  for  a  cooperative  program  of  education.  Signed 
nt.  Santiago  January  16,  1951;  entered  into  force  January  16,  1951.  2 
UST  922;  TIAS  2246. 

Terminated  Julv  3,  1951  pursuant  to  notice  given  by  the  United 
Slates  April  3,1951. 

Agreement  relating  to  military  service.  Exchange  of  notes  at  Well- 
ington June  7  and  11,  1945;  entered  into  force  June  11,  1945.  59  Stat. 
1610;  EAS  478. 

Terminated  March  31,  1947 — the  date  on  which  the  functions  of  the 
Selective  Service  System  terminated  bv  Act  of  June  29,  1916  (60  Stat. 
341). 

Agreement  for  the  establishment  and  operation  of  rawinsonde  ob- 
servation stations  at  Antofagasta,  Quintero  and  Puerto  Montt,  Chile. 
Exchange  of  notes  at  Santiago  March  1.  1957;  entered  into  force 
March  25, 1957.  8  UST 436;  TIAS  3795. 

Extensions:  November  13  and  21.  1458  (9  UST  l  t64;  TIAS  4142). 
July  21  and  September  7, I960  (11  UST 2176;  TIAS 4585). 

Terminated  December  15,  L975  pursuanl  to  notice  given  by  the 
United  Stah 


China,  Republic  of 

Agreement  relating  to  the  loan  of  two  destroyers  to  China.  Ex- 
change of  notes  at  Taipei  January  13, 1954;  entered  into  force  January 
13, 1054.  5  UST  207 ;  TIAS  2916. 

Extensions :  September  22, 1959  (10  UST  1819 ;  TIAS  4340) .  June  11 
and  18, 1969  (20  UST  2647 ;  TIAS  6723) . 

Terminated  November  1, 1974 — vessels  sold  by  the  United  States. 

Agreement  for  the  loan  of  a  destroyer  to  China.  Exchange  of  notes 
at  Taipei  February  7,  1959;  entered  into  force  February  7,  1959.  10 
UST  177;  TIAS  4180. 

Terminated  November  1,  1974 — vessel  sold  by  the  United  States. 

Agreement  relating  to  military  service.  Exchange  of  notes  at  Wash- 
ington November  6, 1943,  May  11  and  June  13, 1944;  entered  into  force 
June  13, 1944.  58  Stat.  1442 ;  EAS  436. 

Terminated  March  31, 1947 — the  date  on  which  the  functions  of  the 
Selective  Service  System  terminated  by  Act  of  June  29, 1946  (60  Stat. 
341). 

Colombia 

Agreement  relating  to  a  cooperative  program  of  anthropological 
research  and  investigation  in  Colombia.  Exchange  of  notes  at  Bogota 
November  20  and  24,  1950;  entered  into  force  November  24,  1950.  2 
UST  398 ;  TIAS  2179. 

Terminated  July  1,  1952  pursuant  to  notice  given  by  the  United 
States  May  2, 1952. 

Agreement  relating  to  military  service.  Exchange  of  notes  at  Wash- 
ington January  27,  1944;  entered  into  force  January  27, 1944.  58  Stat. 
1296;  EAS  407. 

Terminated  March  31, 1947 — the  date  on  which  the  functions  of  the 
Selective  Service  System  terminated  by  Act  of  June  29, 1946  (60  Stat. 
341). 

Costa  Rica 

Agreement  relating  to  a  radio  range  station  at  Parrita  and  use  of 
Costa  Ilican  airport  by  United  Statees  army  aircraft.  Exchange  of 
notes  at  San  Jose  June  7  and  July  12, 1943 ;  entered  into  force  July  12, 
1943.  Not  printed. 

Extension :  October  22  and  24, 1946  (Not  printed) . 

Terminated  September  16, 1949  when  range  station  was  transferred 
to  Costa  Rica. 

Cuba 

Commercial  convention.  Signed  at  Habana  December  11,  1902:  en- 
tered into  force  December  27, 1903.  33  Stat.  2136 ;  TS  427. 

Terminated  August  21, 1963  pursuant  to  notice  given  bv  the  United 
States  August  21, 1962. 

Supplementary  commercial  convention.  Signed  at  Washington  Jan- 
uary 26, 1903 ;  entered  into  force  March'  31, 1903.  33  Stat.  2145  ;  TS  42^. 

Terminated  August  21,  1963  pursuant  to  notice  given  by  the  United 
States  August  21, 1962. 

Agreement  relating  to  the  naval  aviation  base  at  San  Julian.  Ex- 
change of  notes  at  Habana  July  17,  19.  and  20,  1012 ;  entered  into  force 
July  20. 1012.  Not  printed. 
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Terminated  May  20,  1946  when  airbase  was  turned  over  to  Cuba. 

Military  service  agreement.  Exchange  of  notes  at  "Washington 
November  6,  1942.  January  9  and  February  1, 1942;  entered  into  force 
January  11, 1943.  57  Stat,  960,  EAS  321. 

Terminated  March  31, 1947 — the  date  on  which  the  functions  of  the 
Selective  Service  System  terminated  by  Act  of  June  29, 1946  (60  Stat. 
341). 

Reciprocal  trade  agreement,  with  related  notes.  Signed  at  Washing- 
ton August  24,  1934;  entered  into  force  September  3,  1934.  49  Stat. 
3559;  EAS  67. 

Terminated  August  21, 1963  pursuant  to  notice  given  bv  the  United 
States  August  21, 1962. 

Supplemental  trade  agreement,  with  protocol  and  exchanges  of 
notes.  Signed  at  "Washington  December  IS,  1939;  entered  into  force 
December  23, 1939.  54  Stat.  1997 ;  EAS  165. 

Terminated  August  21, 1963  pursuant  to  notice  given  bv  the  United 
States  August  21, 1962. 

Supplementary  trade  agreement,  with  exchange  of  notes.  Signed  at 
Habana  December  23,  1941;  entered  into  force  January  5,  1942.  55 
Stat.  1449;  EAS  229. 

Terminated  August  21, 1963  pursuant  to  notice  given  bv  the  United 
States  August  21, 1962. 

Czechoslovakia 

Agreement  relating  to  military  service.  Exchange  of  notes  at  Wash- 
ington April  3, 1942,  September  29  and  October  21,  1943;  entered  into 
force  September  29, 1943.  57  Stat.  1070 ;  EAS  341. 

Terminated  March  31, 1947 — the  date  on  which  the  functions  of  the 
Selective  Service  System  terminated  bv  Act  of  June  29,  1946  (60  Stat. 
341). 

Denmark 

Additional  articles  to  the  general  convention  of  friendship,  com- 
merce and  navigation.  Signed  at  Washington  July  11,  1861;  entered 
into  force  September  18, 1861. 13  Stat.  605 ;  TS  68. 

Terminated  July  1, 1916  pursuant  to  the  Act  of  March  1.  1915  (1915 
Foreign  Relations  p.  6). 

Dominican  Republic 

Commercial  arrangement.  Exchange  of  notes  at  Washington  June  4, 
1891  :  entered  into  force  September  1, 1891.  TS  75. 

Terminated  October  27,  1894  by  exchange  of  notes  of  October  26 
and  27,1894. 

Protocol  of  agreement  for  publication  of  commercial  arrangement. 
Signed  at  Washington  June  4,  1891  ;  entered  into  force  June  1,  1891. 
TS  74. 

Terminated  October  27,  1894  bv  exchange  of  notes  of  October  26  and 
27.  1894. 

Alphabetical  repertory  of  the  commercial  arrangement  of  June  4, 
1891.  Signed  at  Washington  August  11,  1891 ;  entered  into  force  Sep- 
tember^, 1891.  TS75. 

I  rminated  October  27,  1894  bv  exchange  of  note-  of  October  20 
and  27,  1894. 


Xava]  mission  agreement;  Signed  at  Ciudad  Trujillo  December  7, 
1956;  entered  into  force  December  7,  1956.  7  UST  3237;  TIAS  3703. 

Terminated  September  18,  1960 — the  date  of  departure  of  the  last 
personnel  of  the  mission. 

Memorandum  of  understanding  concerning  the  rehabilitation  of 
certain  Dominican  roads.  Signed  at  Oiudad  Trujillo  November  9, 1942  ; 
entered  into  force  November  9, 1942.  Not  printed. 

Terminated  January  10, 1946  pursuant  to  notice  given  by  the  United 
States  December  10, 1945. 

General  agreement  for  technical  cooperation.  Exchange  of  notes  at 
Ciudad  Trujillo  February  20,  1951;  entered  into  force  Februarv  20, 
1951.  2 UST709;  TIAS  2226. 

Amendment :  December  12,  1951  and  January  5.  1952  (8  UST  4708; 
TI AS  2630). 

Terminated  November  30,  1960  pursuant  to  notice  given  by  the 
United  States  August  30, 1960.  _ 

Agreement  relating  to  a  vocational  education  program  in  the  Domin- 
ican Republic.  Exchange  of  notes  at  Ciudad  Trujillo  March  16,  1951; 
entered  into  force  March  16,  1951.  2  UST  897;  TIAS  2244. 

Amendments  and  extensions:  Februarv  19  and  March  19,  1954  (5 
UST  1117;  TIAS  2994).  April  19  and  Ma v  5,  1955  (6  UST  3075; 
TIAS  335.8).  June  2  and  7,  1960  (11  UST  1831;  TIAS  4529). 

Terminated  November  30,  1960  pursuant  to  notice  given  by  the 
United  States  August  30, 1960. 

Agreement  relating  to  a  cooperative  program  of  education  in  the 
Dominican  Republic.  Exchange  of  notes  at  Ciudad  Trujillo  Febru- 
ary 12  and  April  4,  1952;  entered  into  force  April  4,  1952.  3  UST 
4034;  TIAS  2544, 

Terminated  November  30.  1960  pursuant  to  notice  given  by  the 
United  States  August  30, 1960. 

Ecuador 

Interim  military  arrangement.  Exchange  of  notes  at  Quito  Sep- 
tember 9,  1970;  entered  into  force  September  9,  1970.  21  UST  2456; 
TIAS  6984. 

Terminated  February  11,  1971  pursuant  to  exchange  of  notes  of 
February  1  and  11,  1971. 

Agreement  for  the  reciprocal  waiver  of  nonimmigrant  passport 
visa  fees.  Exchange  of  notes  at  Quito  July  2  and  4,  19-16;  entered  into 
force  July  20, 1936.  7  Bevans  336. 

Terminated  Februarv  6,  1963  by  exchange  of  notes  of  December  1JL 
1952  and  January  7, 1963. 

Reciprocal  trade  agreement.  Signed  at  Quito  August  6,  1938:  en- 
tered into  force  October  23, 1938.  53  Stat.  1951 ;  EAS  133. 

A mendment :  March  2, 1942  (56  Stat.  1472 ;  EAS  248) . 

Terminated  July  17.  1956  pursuant  to  notice  given  bv  the  United 
States  January  17,  1956. 

Egypt 

Arrangement  relating  to  the  establishment  of  customs  and  other 
controls  at  Payne  Field.  Exchange  of  notes  at  Cairo  January  5,  1946; 
entered  into  force  January  5,  1946.  3  UST  530;  TIAS  2410. " 
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Terminated  December  15,  1946  when  the  Field  was  formally  deliv- 
ered to  Egypt. 

Agreement  relating  to  jurisdiction  over  criminal  offenses  committed 
by  the  armed  forces  of  the  United  States.  Exchange  of  notes  at  Cairo 
March  2,  1943;  entered  into  force  March  2,  1943.  57  Stat.  1197;  EAS 
356. 

Terminated  April  28,  1952  bv  Act  of  Congress  of  January  2,  1942 
(55  Stat.  880). 

El  Salvador 

Military  service  agreement.  Exchange  of  notes  at  Washington 
April  3,  May  14  and  31, 1943;  entered  into  force  May  15, 1943.  57  Stat. 
982;  EAS  325. 

Terminated  March  31, 1947 — the  date  on  which  the  functions  of  the 
Selective  Service  Svstem  terminated  bv  Act  of  June  29,  1946  (60  Stat. 
341). 

France 

Treaty  of  alliance.  Signed  at  Paris  February  6,  177S;  entered  into 
force  July  17, 1778.  8  Stat.  6 ;  TS  82. 

Terminated  July  7,  1798  by  Act  of  Congress  of  July  7,  1798  (1 
Stat.  578). 

Air  navigation  arrangement.  Exchange  of  notes  at  Paris  July  15, 
1939:  entered  into  force  August  15,  1939.  53  Stat.  2408;  EAS  152.* 

Terminated  April  25,  1970  pursuant  to  notice  given  the  United 
States  February  24, 1970. 

Treaty  of  amity  and  commerce.  Signed  at  Paris  February  6,  1778; 
entered  into  force  July  17, 1778.  8  Stat.  12;  TS  83. 

Terminated  July  7,'  1798  by  Act  of  Congress  of  July  7, 1798  ( 1  Stat. 
578). 

Act  separate  and  secret  reserving  the  right  of  the  King  of  Spain  to 
agree  to  the  treaty  of  amity  and  commerce  and  the  treaty  of  alliance 
between  the  United  States  and  France.  Signed  at  Paris  February  6, 
1778;  entered  into  force  July  17,  1778.  17  Stat.  795:  TS  83. 

Terminated  July  7, 1798  by  Act  of  Congress  of  July  7, 1798  (1  Stat. 
578). 

Exchange  of  notes  referring  to  Articles  a  and  3  of  the  treaty  of 
amity  and  commerce  of  February  6,  1778.  Exchange  of  notes  at  Ver- 
sailles August  27  and  September  9,  1784  and  at  Passv  September  3, 
1784.  7  Bevans  792. 

Terminated  July  7,  1798  by  Act  of  Congress  of  Julv  7,  1798  (1  Stat. 
•  7      . 

Reciprocal  commercial  agreement.  Signed  at  Washington  Mav  28, 
1898  :  entered  into  force  June  1,1898.  TS98. 

Terminated  October  31,  1909  pursuant  to  the  Tariff  Art  of  1909. 

AmendatorV  and  additional  agreement  to  the  commercial  agreement 
oT  May  28,  L898.  Signed  at  Washington  August  20,  1902;  entered  into 
force  August  22, 1902. TS 410. 

Terminated  October  31,  1909  pursuant  to  the  Tariff  Act  of  1909. 

Additional  commercial  agreement.  Signed  at  Washington  Janu- 
.  L908;  entered  into  force  February  1, 1908. TS 469. 

Terminated  October  31,  L909  pursuant  to  the  Tariff  Act  of  1909. 
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Convention  defining  and  establishing  the  functions  and  privileges 
of  consuls  and  vice  consuls.  Signed  at  Versailles  November  14,  1788 : 
entered  into  force  January  6,  1790.  8  Stat.  106;  TS  84. 

Terminated  July  7,  1898  pursuant  to  an  Act  of  Congress  of  July  7, 
1798  (1  Stat.  578). . 

Agreement  relating  to  the  loan  of  the  small  aircraft  carrier  "Belleau 
Wood"  (CVL)  to  France.  Exchange  of  notes  at  Washington  Septem- 
ber 2,  1953;  entered  into  force  September  2,  1953.  5  UST  137;  TIAS 
2907. 

Amendments  and  extension:  Februarv  3,  1956  (7  UST  345;  TIAS 
3509).  August  22  and  26,  1958  (9  UST  1153;  TIAS  4096). 

Terminated — vessel  returned  to  United  States  in  1960. 

Reciprocal  trade  agreement,  with  protocol.  Signed  at  Washington 
May  6,  1936;  entered  into  force  June  15, 1936.  53  Stat.  2236;  EAS  146. 

Terminated  December  13,  1962  pursuant  to  notice  given  by  the 
United  States  June  13, 1962. 

Agreement  supplementary  to  the  general  agreement  on  tariffs  and 
trade,  with  exchange  of  notes.  Signed  at  Geneva  October  30,  1947; 
entered  into  force  October  30,  1947,  effective  January  1,  1948.  61  Stat. 
3715;  TIAS  1704. 

Terminated  December  13,  1962  pursuant  to  notice  given  bv  the 
United  States  June  13, 1962. 

Germany,  Federal  Republic  of 

Commercial  agreement.  Signed  at  Washington  April  22,  1907  and 
at  Levico  May  2,  1907;  entered  into  force  July  1, 1907.  TS  460. 

Terminated  February  7, 1910  pursuant  to  notice  given  by  the  United 
States  August  7, 1909. 

Greece 

Military  service  agreement.  Exchange  of  notes  at  Washington 
March  31,  1942,  February  8,  March  2  and  16,  1943 ;  entered  into  force 
March  16, 1943. 57  Stat.  968 ;  EAS  322. 

Terminated  March  31,  1947 — the  date  on  which  the  functions  of  the 
Selective  Service  System  terminate  by  Act  of  June  29,  1946  (60  Stat. 
341). 

Guatemala 

Agreement  relating  to  the  establishment  of  bases  in  Guatemala,  with 
memorandum  of  understanding  and  exchange  of  notes.  Exchange  of 
notes  at  Guatemala  November  16,  1942;  entered  into  force  Novem- 
ber 16, 1942. 1942  Foreign  Relations,  Vol.  VI,  p.  448. 

Terminated  April  19,  1949  for  San  Jose  Base  when  it  was  turned 
over  to  Guatemala  and  September  23,  1954  when  the  other  bases  were 
turned  over  to  Guatemala. 

Agreement  relating  to  the  deposit  by  Guatemala  of  ten  percent  of 
the  value  of  grant  military  assistance  and  excess  defense  articles  fur- 
nished bv  the  United  States.  Exchange  of  notes  at  Guatemala  May  16 
and  July  19,  1972;  entered  into  force  April  26,  1973.  24  UST  1007; 
TIAS  7625. 

Terminated  March  2, 1977  by  exchange  of  notes  of  December  28, 1976 
and  March  2,  1977. 


10 

Agriculture  program  agreement.  Signed  at  Guatemala  January  20, 
1955;  entered  into  force  January  20,  1955.  Not  printed. 

Terminated  August  31,  1059  pursuant  to  notice  given  by  the  United 
States  July  8,1959. 

Hungary 

Treaty  of  friendship,  commerce  and  consular  rights,  with  exchange 
of  notes.  Signed  at  "Washington  June  24,  1925;  entered  into  force 
October  4, 1926.  44  Stat.  2441 ;  TS  748. 

Terminated  July  5,  1952  pursuant  to  notice  given  by  the  United 
States  July  5,  1951. 

India 

Air  transport  agreement,  with  exchange  of  notes.  Signed  at  New 
Delhi  February  3,  1956:  entered  into  force  February  3,  1956.  7  UST 
275 ;  TIAS  3504. 

Terminated  May  8,  1961  pursuant  to  notice  given  by  the  United 
States  February  6, 1961. 

Military  service  agreement.  Exchange  of  notes  at  Washington 
March  30,  May  25,  July  3  and  September  30,  1942;  entered  into  force 
September  30, 1942.  56  Stat.  1912;  EAS  308.  p 

Terminated  March  31,  1917 — the  date  on  which  the  functions  of  the 
Selective  Service  System  terminated  by  Act  of  June  29,  1946  (60 
Stat.  341). 

Iran 

Agreement  relating  to  the  deposit  by  Iran  of  ten  percent  of  the 
value  of  grant  military  assistance  furnished  by  the  United  States. 
Exchange  of  notes  at  Tehran  May  8  and  29,  1972 :  entered  into  force 
May  8,  1972,  effective  February  7',  1972.  23  UST  1225;  TIAS  7391. 

Terminated  May  7,  1975  pursuant  to  exchange  of  notes  of  Janu- 
ary 19andMay7,i975. 

Ireland 

Agreement  concerning  the  level  of  future  exports  of  beef  and  veal 
from  Ireland  to  the  United  States.  Exchange  of  notes  at  Washington 
February  25,  1964;  entered  into  force  February  25,  1964.  15  UST 
132;  TIAS  5528. 

Terminated  December  31,  1970  pursuant  to  notice  given  by  the 
United  States  June  30, 1970. 

Italy 

Commercial  agreement.  Signed  at  Washington  February  8,  1900; 
entered  into  force  July  18,1900.31  Stat.  1979;  TS  182. 

Terminated  July  1,  1916  pursuant  to  notice  given  by  the  United 
States  August  7, 1909. 

Supplementary  commercial  agreement.  Signed  at  Washington 
March  2,  1909;  entered  into  force  April  24,  1909.  36  Stat.  2192;  TS 

Terminated  August  7,  19i0  pursuant  to  notice  given  by  the  United 

Stales  August  7,1909. 

Supplementary  convention  to  the  consular  convention  of  May  8, 
1878.  Signed  at  Washington  February  24,  1881;  entered  into  force 
dime  L8, 1881.  22  St  at.  881 ;  TS  179. 
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Terminated  July  1,  1910  pursuant  to  notice  given  by  the  United 
States  in  accordance  with  Seaman's  Act  of  March  4,  1915  (38  Stat. 

1164). 

Agreement  amending  the  agreement  of  April  B7,  1954  for  the  loan 
of  two  submarines  to  Italy.  Exchange  of  notes  ai  Rome  January  29, 
1960;  entered  into  force  January  29,  1960.  11  UST  126;  HAS  441  s. 

Terminated  in  1974  when  vessels  were  returned  to  the  United 
States. 

Japan 

Treaty  of  commerce  and  navigation,  with  protocol.  Signed  at  Wash- 
ington" February  21,  1911;  entered  into  force  July  IT,  1911.  37  Stat. 
1504;  TS  558. 

Terminated  January  26,  1940  pursuant  to  notice  given  by  the 
United  States  July  26, 1939. 

Korea,  Republic  of 

Agreement  relating  to  the  deposit  by  Korea  of  ten  percent  of  the 
value  of  grant  military  asistance  and  excess  defense  articles  furnished 
by  the  United  States.  Exchange  of  notes  at  Seoul  May  12,  1972:  en- 
tered into  force  May  12,  1972,  effective  February  7,  1972.  23  UST 
889;  TIAS  7351. 

Terminated  February  19,  1977  pursuant  to  the  notes  of  January  4 
and  February  19, 1977. 

Libya 

Agreement,  to  include  the  Loran  site  near  Matratiin,  Tripolitania  in 
the  list  of  agreed  areas  under  the  military  bases  agreement  of  Sep- 
tember 9,  1954.  Exchange  of  notes  at  Benghazi  October  28  and  No- 
vember 5,  1958;  entered  into  force  November  5,  1958.  Not  printed. 

Terminated  May  15, 1970 — the  date  of  turnover  to  Libya. 

Mauritius 

Agreement  regarding  the  provision  of  facilities  for  United  States 
Air  Force  aircraft  at  Plaisance  Airfield  in  connection  with  the  Apollo 
project,  with  agreed  minute.  Signed  at  Port  Louis  September  3,  196S ; 
entered  into  force  September  j*,  1968.  10  UST  6215;  TIAS  6576. 

Terminated  October  29,  1973  pursuant  to  notes  of  October  29  and 
November  28, 1973. 

Mexico 

Agreement  relating  to  a  program  of  anthropological  teaching  and 
research  in  Mexico.  Exchange  of  notes  at  Mexico  December  4,  1943 
and  April  19,  1944;  entered  into  force  April  19,  1944.  63  Stat.  2642: 
TIAS  1961. 

Extension :  June  21, 1949  (63  Stat.  2642 ;  TIAS  1961) . 

Terminated  July  1,  1952  pursuant  to  notice  given  by  the  United 
States  May  2,1952.' 

Convention  for  the  establishment  of  an  international  commission 
for  the  scientific  investigation  of  tuna.  Signed  at  Mexico  January  25, 
1949 :  entered  into  force  July  11. 1950. 1  UST  5 13 :  TIAS  2094. 

Amendment:  January  26  and  31,  1949  (1  UST  513;  TIAS  209  1). 
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Terminated  February  5,  19G5  pursuant  to  notice  given  by  the 
United  States  February  5, 1964. 

Agreement  relating  to  the  waiver  of  passport  visa  fees  for  non- 
immigrants. Exchange  of  notes  at  Mexico  October  6  and  7,  1925;  en- 
tered into  force  October  20, 1925.  9  Bevans  946. 

Terminated  March  31,  1950  pursuant  to  notice  given  bv  the  United 
States  February  20,  1950. 

Agreement  relating  to  the  establishment  on  a  reciprocal  basis  of 
fees  for  the  documentation  of  Mexican  citizens  traveling  to  the  United 
States  for  temporary  periods  and  United  States  citizens  traveling 
to  Mexico  for  similar  periods.  Exchange  of  notes  at  Mexico  Mav  3, 
1950;  entered  into  force  Mav  3,  1950,  operative  June  1,  1950.  1  UST 
491;  TIAS  2090. 

Terminated  November  12,  1953  pursuant  to  notes  of  October  28, 
November  10  and  12, 1953. 

Convention  for  the  prevention  of  smuggling  and  for  certain  other 
objects.  Signed  at  Washington  December  23,  1925;  entered  into  force 
March  28, 1926.  44  Stat.  2358;  TS  732. 

Terminated  March  28,  1927  pursuant  to  notice  given  bv  the  United 
States  March  21, 1927. 

Agreement  for  survey  of  Mexico's  technical  education  activities 
and  needs  pursuant  to  the  agreement  of  June  27,  1951,  as  amended. 
Exchange  of  notes  at  Mexico  June  7,  1954;  entered  into  force  June  7, 
1954.  5  UST  1619 ;  TIAS  3038. 

Terminated  August  17,  1956  pursuant  to  notice  given  by  the  United 
States  July  17, 1956. 

Agreement  for  a  cooperative  project  with  Escuela  Superior  de  Agri- 
culfura  "Antonio  Marro"  to  be  carried  out  through  contract  with  a 
United  States  college  or  university.  Exchange  of  notes  at  Mexico 
June  17,  1954;  entered  into  force  June  17,  1954.  5  UST  2304;  TIAS 
3091. 

Terminated  April  2,  1956  pursuant  to  notes  of  March  26  and 
April  2. 1956. 

Reciprocal  trade  agreement.  Signed  at  Washington  December  23. 
1942;  entered  into  force  January  30,  1943.  57  Stat.  833;  EAS  311. 

Terminated  December  31,  1950  pursuant  to  notes  of  June  23,  1950. 

Agreement  relating  to  the  level  of  future  exports  of  beef  and  veal 
from  Mexico  to  the  United  States.  Exchange  of  notes  at  Washington 
Mav  14,  1964;  entered  into  force  May  14,  1964.  15  UST  644;  TIAS 
5584. 

Terminated  December  31,  1970  pursuant  to  notive  given  bv  the 
United  States  July  2, 1970. 

Netherlands 

Treaty  of  commerce  and  navigation.  Sismed  at  Washington  Janu- 
ary 19,  1839;  entered  into  force  July  4,  1839.  8  Stat.  524;  TS  251. 

Terminated  May  L0,  1919  pursuant  to  notice  given  bv  the  United 
May  10.  1918.  Article  III  terminated  July  1,  1916  pursuant  to 
the  Seamen's  Act  of  March  1. 1915  (38  Stat.  1101)'. 

Commercial  agreement.  Signed  at  Washington  May  16,  1007;  en- 
tered into  force  August  L2,  1908. 35  Stat.  2199  ;TS  505, 

Terminated  Aiurust  7.  1910  pursuant  to  notice  given  by  the  United 
States  August  7.  1909. 
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Consular  convention  concerning  the  reciprocal  rights,  privileges  and 

immunities  of  consular  officers.  Signed  at  Washington  May  23,  1878; 
entered  into  force  July  81,  1870,  operative  September  18,  1879. 

Terminated  May  10,  1919  pursuant  to  notice  given  by  the  United 
States  May  10, 1918. 

Military  service  agreement.  Exchange  of  notes  at  Washington 
March  31,  July  2,  September  24  and  30,  1942;  entered  into  force 
July  8, 1942.  56  Stat.  1900 ;  E AS  306. 

Terminated  March  31, 1947 — the  date  on  which  the  functions  of  the 
Selective  Service  System  terminated  by  Act  of  June  29,  1946  (60 
Stat.  341). 

Reciprocal  trade  agreement,  with  protocol.  Signed  at  Washington 
December  20, 1935 ;  entered  into  force  May  8,  1937,  operative  for  Arti- 
cles I-XVI,  inclusive  February  1,  1936.  50  Stat.  1504;  EAS  100. 

Terminated  December  7, 1962  pursuant  to  notice  given  by  the  United 
States  June  7, 1962. 

Agreement  supplementary  to  the  general  agreement  on  tariffs  and 
trade,  with  exchange  of  notes.  Signed  at  Geneva  October  30,  1947; 
entered  into  force  October  30, 1947,  effective  January  1,  1948.  61  Stat. 
3721 ;  TIAS  1705. 

Terminated  December  7, 1962  pursuant  to  notice  given  by  the  United 
States  June  7, 1962. 

New  Zealand 

Agreement  relating  to  the  loan  of  a  naval  vessel  to  New  Zealand. 
Exchange  of  notes  at  Washington  June  8,  1962;  entered  into  force 
June  8, 1962. 13  UST  1273 ;  TIAS  5075. 

Extension :  December  15, 1966  and  May  5, 1967  (18  UST  510 ;  TIAS 
6257). 

Terminated  April  8, 1971  pursuant  to  notes  of  March  30  and  April  8, 
1971. 

Military  service  agreement.  Exchange  of  notes  at  Washington 
March  31,  July  1,  August  15  and  September  30,  1942;  entered  into 
force  July  2, 1942.  56  Stat.  1896 ;  EAS  305. 

Terminated  March  31,  1947 — the  date  on  which  the  functions  of  the 
Selective  Service  System  terminated  by  Act  of  June  29,  1946  (60 
Stat.  341). 

Agreement  concerning  the  level  of  future  exports  of  beef  and  veal 
from  New  Zealand.  Exchange  of  notes  at  Washington  February  17, 
1964;  entered  into  force  February  17,  1964.  15  UST  137;  TIAS  5529. 

Terminated  December  31,  1970  pursuant  to  notice  given  by  the 
United  States  June  30, 1970. 

Nicaragua 

Agreement  relating  to  the  development  of  air  bases  at  Puerto 
Cabezas  and  Las  Mercedes.  Exchange  of  notes  at  Managua  May  29 
and  June  2,  1942 ;  entered  into  force  June  2,  1942.  Not  printed. 

Terminated  December  14,  1946  when  bases  were  returned  to  Ni- 
caragua. 

Agreement  relating  to  the  construction  of  a  naval,  air,  and  motor- 
to  torpedo  boat  station  at  Corinto.  Exchange  of  notes  at  Managua 
October  14  and  November  25,  1942;  entered  into  force  November  27, 
1942.  Not  printed. 
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Amendments:  February  3  and  19.  1043  (Xot  printed).  March  16 
and  April  2.  1943  (Not  printed).  May  17  and  June  3.  1943  (Xot 
printed).  May  31  and  June  4,  1943  (Not  printed).  June  26  and  30, 
1943  (Xot printed). 

Terminated  June  6,  1946  when  base  was  returned  to  Nicaragua. 

Norway 

Agreement  relating  to  the  loan  of  a  seaplane  tender  to  Norway. 
Exchange  of  notes  at  Oslo  April  17  and  May  8,  1958;  entered  into 
force  May  8, 1958.  9  UST  971 ;  TIAS  4064. 

Extension:  November  16,  1962  and  January  14,  1963  (14  UST  8; 
TIAS  5272). 

Terminated  May  17, 1968  when  yessel  was  sold  to  Norway, 

Military  service  agreement.  Exchange  of  notes  at  Washington 
March  31,  October  6,  December  23,  1942  and  January  16,  1943;  en- 
tered  into  force  December  24,  1942.  57  Stat.  949;  EAS  319. 

Terminated  March  31,  1947 — the  date  on  which  the  functions  of 
the  Selective  Service  System  terminated  by  Act  of  June  29,  1946 
(60  Stat.  341). 

Agreement  for  the  establishment  by  the  United  States  Xavy  of  a 
high-frequency  direction  finder  on  San  Mayen  Island.  Exchange  of 
notes  at  London  Oetober-Xovember  1943;  entered  into  force"  No- 
vember 1, 1943.  Xot  printed. 

Terminated  January  15,  1946  when  American  personnel  was  with- 
drawn. 

Pakistan 

Agreement  relating  to  the  loan  of  the  yessel  "TJSMS  Mission  Santa 
Clara"  to  Pakistan.  Exchange  of  notes  at  Karachi  January  15  and 
16.  1963;  entered  into  force  January  16.  1963.  14  TST  104;  TIAS 
5275. 

Terminated  May  'U, 1974  when  XLS.  sold  the  vessel. 

Agreement  relating  to  United  States  emergency  wheat  aid  to  Pakis- 
tan. Signed  at  Washington  June  25,  1953;  entered  into  force  June  25. 
195:',.  4  UST  1642 ;  TIAS  2S32. 

Terminated  June  30,  1954  pursuant  to  Act  of  Congress  (67  Stat. 
80). 

Panama 

Tai't  agreement  relating  to  the  canal.  Signed  December  3.  6.  28, 1904. 
January  7.  1905  and  January  5,  1911 ;  entered  into  force  December  12, 
L904. 37  Stat.  560. 

Terminated  June  1.  11)21  pursuant  to  notice  given  by  the  United 
States  November 5,  1923. 

Agreement  relating  to  the  lease  of  defense  sites,  with  exchanges  of 
•  rned  at  Panama  MaJ  18,  t042;  entered  into  force  May  11, 
L943.67Stat.  1282;  EAS359. 

Terminated  February  L9,  1948  pursuant  io  notes  of  February  16 
and  19,  IS 

\  ivenicnf  relating  to  the  construction  of  a  highway  between 
pen  and  Rio  Hato.  Exchange  of  notes  at  Washington  March  23* 
1940;  entered  into  force  March  23,  1940.  58  Stat.  1599:  EAS  449. 
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Terminated  February  17,  1048  when  responsibility  for  the  highway 

was  transferred  to  Panama. 

Paraguay 

Agreement  relating  to  the  deposit  by  Paraguay  of  tan  percent  of 
the  value  of  grant  military  assistance  and  excess  defense  articles  fur- 
nished by  the  United  States.  Exchange  of  notes  at  Asuncion  May  12, 
1972;  entered  into  force  Mav  12,  1972,  effective  February  7,  1972. 
23  UST  2679;  TIAS  7461. 

Terminated  January  27,  1975  pursuant  to  the  notes  of  January  27, 
1975. 

Agreement  relating  to  a  military  aviation  mission.  Exchange  of 
notes  at  Washington  October  27,  1943;  entered  into  force  October  27, 
1943.  57  Stat.  1100;  EAS  343. 

Amendments  and  extensions:  October  25  and  November  20,  1947 
(141  INTS  408).  May  31  and  July  30,  1951  (3  UST  4297;  TIAS 
2578).  July  22,  1955  (6  UST  2923;  TIAS  3339).  Februarv  20  and 
March  30, 1959  (10  UST  842 ;  TIAS  4221) . 

Terminated  February  15,  1977  pursuant  to  notice  given  by  the 
United  States  November  12, 1976. 

Agreement  relating  to  a  military  mission.  Signed  at  Washington 
December  10,  1943;  entered  into  force  December  10,  1943.  57  Stat. 
1184?  EAS  354. 

Extensions  and  amendments:  October  25  and  November  20,  1947 
(141  UNTS  407).  Mav  31  and  July  30,  1951  (3  UST  4297;  TIAS 
2578).  Julv  22,  1955  (6  UST  2967;  TIAS  3345).  February  20  and 
March  30, 1959  (10  UST  842;  TIAS  4221). 

Terminated  February  15,  1977  pursuant  to  notice  given  by  the 
United  States  February  15, 1977. 

Peru 

Agreement  for  the  loan  of  a  destroyer  to  Peru.  Exchange  of  notes 
at  Washington  December  27  and  28,  i960 ;  entered  into  force  Decem- 
ber 28, 1960. 12  UST  364;  TIAS  4724. 

Extension :  June  8  and  28, 1965  (16  UST  995 ;  TIAS  5841) . 

Terminated  October  1, 1973 — vessel  sold  to  Peru. 

Agreement  relating  to  the  stationing  of  heavy  bombardment  air- 
planes at  Talara.  Exchange  of  notes  at  Lima  January  23,  April  8  and 
11. 1942 ;  entered  into  force  April  11, 1942.  Not  printed. 

Terminated  October  29,  1946  when  El  Pato  air  base  was  returned 
to  Peru. 

Agreement  for  construction  of  landing  field  near  Talara.  Signed 
April  24, 1942.  Not  printed. 

Terminated  October  29,  1946  when  El  Patp  air  base  was  returned 
to  Peru. 

Military  service  agreement.  Exchange  of  notes  at  Washington 
May  28  and  June  12,  1945 ;  entered  into  force  June  12,  1945.  56  Stat. 
1606:  EAS  477. 

Terminated  March  31,  1947 — the  date  on  which  the  functions  of 
the  Selective  Service  Svstem  terminated  by  Act  of  June  29,  1946 
(60  Stat,  341). 


16 

Poland 

Treaty  of  friendship,  commerce  and  consular  rights.  Signed  at 
Washington  June  15,  1931;  entered  into  force  July  9,  1933.  48  Stat. 
1507;  TS  862.  .        .  :        :  -      . " 

Terminated  January  5, 1952  pursuant  to  notice  given  by  the  United 
States  Julv  5, 1951. 

Military  service  agreement.  Exchange  of  notes  at  Washington 
March  30,  December  14,  1942,  January  26  and  February  25,  1943; 
entered  into  force  January  27, 1943.  57  Stat.  954 ;  EAS  320. 

Terminated  March  31^  1947— the  date  on  which  the  functions  of 
the  Selective  Service  System  terminated  by  Act  of  June  29,  194$ 
(60  Stat.  341). 

Romania 

Provisional  commercial  agreement.  Signed  at  Bucharest  August  20, 
1930;  entered  into  force  September  1,  1930.^ 47  Stat.  2593;  EAS  8. 

Terminated  Julv  27,  1951  pursuant  to  notice  given  by  the  United 
States  June  27, 1951. 

South  Africa 

Military  service  agreement.  Exchanges  of  notes  at  Washington 
March  31,  June  9,  August  12.  October  7  and  31,  1942;  entered  into 
force  June  11, 1942.  56  Stat,  1921 ;  EAS  310. 

Terminated  March  31,  1947 — the  date  on  which  the  functions  of 
the  Selective  Service  Svstem  terminated  bv  Act  of  June  29,  1946 
(60  Stat.  341). 

Spain 

Agreement  relating  to  the  loan  of  vessels  or  small  craft  to  Spain. 
with  annex.  Exchange  of  notes  at  Madrid  March  9,  1957;  entered 
into  force  March  9. 1957.  8  UST  397 ;  TIAS  3789. 

Amendment  and  extensions:  June  19,  1962  (13  UST  1361;  TIAS 
5096).  June  20, 1969  (20  UST  851 ;  TIAS  6700). 

Terminated  July  2,  1969  when  vessels  were  sold  bv  the  United 
States. 

Turkey 

Agreement  relating  to  the  loan  of  vessels  to  Turkey.  Exchange  of 
notes  at  Ankara  October  14,  1958;  entered  into  force  October  14.  1958. 
9  UST  1294;  TTAS  4117. 

Extensions;  November  12. 1968  (19  UST  6711 ;  TTAS  6588). 
July  30.1970  (21  UST  172,6;  TIAS  6925). 

Terminated  August  15,  1973  When  vessels  were  sold  by  the  United 
States. 

Agreement  relating  to  trie  Iban  of  two  submarines  to  Turkey.  Ex- 
change  of  notes  at  Ankara  June  18,  1971 ;  entered  into  force  Juno  IS. 
1971.  22  UST  1466 ;  TTAS  71 59. 

Terminated  August  15,  1973  when  the  vessels  were  sold  bv  the 
United  States. 

Agreement  relating  to  ih^  loan  of  two  submarines  to  Turkey,  Ex- 
change of  notes  al    Ankara  July  28,  L972;  entered  into  forice  Julv  °^. 
[JST  L299;  TIAS  7407. 
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Terminated  August  15,  1973  when  vessels  were  sold  by  the  United 
States. 

Union  of  Soviet  Socialist  Republics 

Treaty  of  navigation,  and  commerce,  with  separate  article.  Signed 
at  St.  Petersburg  December  18, 1832;  entered  into  force  May  11,  1833. 
8  Stat.  444;  TS  299. 

Terminated  January  1,  1913  pursuant  to  notice  given  by  the  United 
States  December  17,  1911. 

Agreement  relating  to  commercial  relations.  Exchange  of  notes  at 
Moscow  August  4,  1937 ;  entered  into  force  August  6,  1937.  50  Stat. 
1619;  EAS  105. 

Extensions:  August  5,  1938  (53  Stat.  1947;  EAS  132).  August  2, 
1939  (53  Stat.  2404;  EAS  151).  August  6,  1940  (54  Stat.  2366;  EAS 
179).  August  2,  1941  (55  Stat,  1316;  EAS  215).  July  31,  1942  (56 
Stat.  1575;  EAS  265). 

Terminated  December  23,  1951  pursuant  to  notice  given  bv  the 
United  States  June  23, 1951. 

United  Kingdom 

Commercial  agreement.  Signed  at  London  November  19,  1907; 
entered  into  forceNovember  19, 1907.  TS  468. 

Terminated  February  7,  1910  pursuant  to  notice  given  bv  the 
United  States  August  6",  1909. 

Treaty  regarding  the  North  Atlantic  fisheries,  commercial  reci- 
procity with  British  North  American  colonies,  and  navigation  of  the 
St.  Lawrence  River.  Lake  Michigan  and  other  waters.  Signed  at 
Washington  June  5,  1854;  entered  into  force  September  9,  1854.  10 
Stat,  1089;  TS  124. 

Terminated  March  17,  1866  pursuant  to  notice  given  bv  the  United 
States  March  17, 1865. 

Treaty  for  the  recovery  of  persons  who  may  desert  from  merchant 
vessels  of  either  country  while  in  the  ports  of  the  other.  Signed  at 
Washington  June  3,  1892;  entered  into  force  August  31,  1892.  27 
Stat.  961 ;  TS  141. 

Terminated  July  1,  1916  pursuant  to  Seaman's  Act  of  March  4. 
1951  (38  Stat.  1164). 

Military  service  agreement.  Exchange  of  notes  at  Washington 
March  30.  April  29,  June  9  and  September  30,  1942;  entered  into 
force  April  30, 1942.  56  Stat.  1906 :  EAS  307. 

Terminated  March  31,  1947— the  date  on  which  the  function?  of 
the  Selective  Service  Svstem  terminated  bv  Act  of  June  29.  1010 
(60  Stat.  341). 

Agreement  providing  for  the  establishment  and  operation  of  a  space 
vehicle  tracking  and  communication  station  on  Canton  Island  (Proj- 
ect Mercury).  Exchange  of  notes  at  London  April  6,  1961;  entered 
into  force  April  6, 1961. 12  UST  313 ;  TIAS  4718. 

Amendment  and  extension:  September  23.  1063  (14  UST  1415; 
TIAS  5438).  Terminated  Januarv  1,  1968  pursuant  to  notice  given 
by  the  United  States  August  23, 1967. 
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Agreement  relating  to  trade  in  cereals,  with  annex.  Exchange  of 
notes  at  London  July  1,  1971;  entered  into  force  July  1,  1971.  22 
UST  1485:  TIAS  7165. 

Terminated  December  29,  1972  pursuant  to  notice  given  by  the 
United  States  September  29, 1972. 

Uruguay 

Agreement  relating  to  the  purchase  of  Uruguayan  wool.  Exchange 
of  note's  at  Washington  November  23,  1942;  entered  into  force  No- 
vember 23, 1942. 12  Bevans  1008. 

Terminated  October  11, 1943  pursuant  to  notice  given  by  the  United 
States  July  13,  1943. 

Venezuela 

Military  service  agreement.  Exchange  of  notes  at  Washington 
May  10  and  11,  1945;  entered  into  force  May  11,  1945.  59  Stat.  1602; 
E AS  476. 

Terminated  March  31,  1947 — the  date  on  which  the  functions  of 
the  Selective  Service  System  terminated  b}r  Act  of  June  29,  1946 
(60  Stat.  341). 

Yugoslavia 

Military  service  agreement.  Exchange  of  notes  at  Washington 
March  31,  May  14,  June  25  and  September  30,  1942;  entered  into 
force  May  18, 1942.  56  Stat.  1917;  EAS  309. 

Terminated  March  31,  1947— the  date  on  which  the  functions  of 
the  Selective  Service  System  terminated  by  Act  of  June  29,  1946 
(60  Stat.  341). 


LIST  OF  WITHDRAWALS  FROM  MULTILATERAL  TREA- 
TIES AND  OTHER  INTERNATIONAL  AGREEMENTS 
(THROUGH  AUGUST  1977,  COMPILED  BY  THE  DEPART- 
MENT OF  STATE) 

Armaments 

Treaty  for  the  limitation  of  naval  armaments  and  the  exchange  of 
information  concerning  naval  construction,  with  protocol  of  signature 
and  additional  protocol.  Signed  at  London  March  25,  1936;  entered 
into  force  for  the  United  States  July  29,  1937.  50  Stat,  1363;  TS  919. 

Notice  of  intention  to  suspend  operation  of  the  treaty  given  bv  the 
United  States  October  3, 1939. 

Aviation 

Convention  on  commercial  aviation.  Signed  at  Habana  February  20, 
1928 ;  entered  into  force  June  13,  1929 ;  for  the  United  States  August 
26, 1931.  47  Stat,  1901 ;  TS  840. 

Terminated  for  the  United  States  November  29,  1947  pursuant  to 
notice  given  by  the  United  States  May  29, 1947. 

International  air  transport  agreement.  Signed  at  Chicago  December 
7,  1944;  entered  into  force  for  the  United  States  February  8,  1945.  59 
Stat.  1701;  EAS  488. 

Terminated  for  the  United  States  July  25,  1947  pursuant  to  notice 
given  by  the  United  States  July  25, 1946. 

Caribbean  Organization 

Agreement  for  the  establishment  of  the  Caribbean  Organization, 
with  annexed  statute.  Signed  at  Washington  June  21, 1960 ;  entered  into 
force  September  6, 1961.  12  UST  129;  TIAS  4853. 

Terminated  for  the  United  States  December  31,  1965  pursuant  to 
notice  of  withdrawal  given  December  29, 1964. 

Central  Commission  of  the  Eiiine 

Arrangement  providing  for  participation  by  the  United  States  in 
the  Central  Commission  of  the  Rhine.  Exchange  of  notes  at  London 
October  4  and  29  and  November  5,  1945.  60  Stat,  1932;  TIAS  1571. 

Terminated  for  the  United  States  December  31,  1964  upon  with- 
drawal. 

Fisheries 

International  convention  for  the  Northwest  Atlantic  fisheries.  Done 
at  Washington  Februarv  8,  1949:  entered  into  force  Julv  3,  1950.  1 

UST  477;  TIAS  2089. 

(19) 
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Amendment- : 

June  25, 1956  (10  UST  59  :  TIAS  4170) . 
April  24, 1961  1 14 UST  924;  TIAS  5380). 
July  15, 1963  (17  UST  635;  TIAS  6011). 
November  29,  1965  (21  UST  567;  TIAS  6840). 
November  29, 1965  (21  UST  576;  TIAS  6811). 
October  1, 1969  (23  JIST1504;  TIAS 7492). 
( )ctober  6, 1970  (  25 UST  2716 ;  TIAS  7041). 
rminated  for  the  United  States  December  31,  1076  pursuant  to 
E  withdrawal  June  22.  1076. 

Health 

International  sanitary  convention.  Signed  at  Paris  December  .3. 
:  entered  into  force  April  6, 1007.  35  Stat.  1770;  TS  466. 

Terminated  for  the  United  States  April  6,  1022  pursuant  to  notice 
of  withdrawal  April  6, 1022. 

Arrangement  for  the  establishment  of  the  international  office  of 
public  health.  Signed  at  Rome  December  0. 1007;  entered  into  force  for 
the  United  States  November  15,  1908.  35  Stat.  2061;  TS  511. 

Notice  of  denunciation  given  by  the  United  States  November  3, 1949. 

Safety  at  Sea 

Convention  for  promoting  safety  of  life  at  sea,  with  annexed  regu- 
lar ions.  Signed  at  London  May  31,  1920;  entered  into  force  January  1. 
1933;  for  the  United  States  November  7.  1936.  50  Stat.  1121;  TS  910. 

Terminated  for  the  United  States  November  10,  1953  pursuant  to 
notice  of  denunciation  November  10, 1052. 

Trade 

Convention  on  uniformity  of  nomenclature  for  the  classification  of 
merchandise.  Signed  at  Santiago  May  3,  1923;  entered  into  force  May 
30, 1924. 44  Stat.  2559  jTSftML 

Terminated  for  the  United  States  May  24, 1055  pursuant  to  notice  of 
denunciation  May  24,  1054. 

Convention  with  protocol,  for  the  abolition  of  import  and  export 
prohibitions  and  restrictions.  Done  at  Geneva  November  8,  1027;  en- 
tered into  force  January  1,  1930.  46  Stat.  2461;  TS  811. 

Terminated  for  the  United  States  June  30,  1933,  definitively  June 
30,1934. 

Agreement  relating  to  most-favored-nation  treatment  for  areas  of 
Western  Germany  under  military  occupation.  Dated  at  Geneva  Sep- 
tember 1  L  L948;  entered  into  force  for  the  United  States  October  14, 
.  62  Stat.  3653;  TIAS  1886. 

Terminated  for  the  United  States  June  15,  1052  pursuant  to  notice 
of  denunciation  I  December  1 !,  1951. 
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Whaling 

Agreement  for  tho  regulation  of  whaling,  with  final  act.  Signed  at 
London  June  8,  1937.  Entered  into  force  provisionally  July  1.  L937; 
definitively  May  7, 1938.  52  Stat.  1460;  TC  933. 

Terminated  June  30,  1041),  effective  date  of  withdrawal  by  tin4 
United  States. 

Protocol  amending  the  agreenient  of  June  8,  1937  for  the  regulation 
of  whaling.  Signed  at  London  June  24,  1938.  Entered  into  force  pro- 
visionally July  1,  1938;  definitively  Deceniber  30,  1938;  effective  for 
the  United  States  March  30, 1939.  53  Stat.  1794;  TS  944. 

Terminated  June  CO,  1949,  effective,  date  of  withdrawal  by  the 
United  States. 


Restatement  of  the  Law   (Second) 
FOREIGN   RELATIONS   LAW   OF   THE   UNITED    STATES 

As  Adopted  and  Promulgated  by  the  American  Law  Institute  at 
Washington,  D.C.,  May  26,  1962 

(Revisions  adopted  and  promulgated  by  the  American  Law  Institute  at  Wash- 
ington, D.C.,  on  May  20,  1964  and  May  20, 1965) 


Topic  2.  Law  of  the  United  States 

§  163,  Authority  to  Modify,  Suspend*  or  Terminate 

(1)  Under  the  law  of  the  United  States,  the  President  or  a  person 
acting  under  his  authority,  has,  with  respect  to  an  international  agree- 
ment to  which  the  United  States  is  a  party,  the  authority  to 

(a)  take  the  action  necessary  to  accomplish  under  the  rule 
stated  in  §  155  the  suspension  or  termination  of  the  agreement  in 
accordance  with  provisions  included  in  it  for  the  purpose, 

(b)  make  the  determination  of  conditions  that  establish  that 
the  agreement  may  be  suspended  or  terminated  under  the  rule 
stated  in  £  158  because  of  its  violation  by  another  party  or  that  it 
is  terminated  under  the  rule  stated  in  §  159  as  regards  a  parly  that 
has  ceased  to  exist, 

(c)  elect  in  a  particular  case  not  to  suspend  or  terminate  the 
agreement  when  the  United  States  may  do  so  under  the  rule  stated 
in  §  158  because  of  violation  of  the  agreement,  or  not  to  pursue  a 
claim  that  the  United  States  has  under  the  rule  stated  in  §  3(1)  (a) 
for  the  violation  of  international  law  resulting  from  violation  of 
the  agreement, 

(2)  The  modification,  suspension,  or  termination  of  an  interna- 
tional agreement  to  which  the  United  States  is  a  party,  by  the 
consent  of  the  parties  under  the  rule  stated  in  §  156,  is  subject  to 
the  same  rules  as  apply  to  the  making  of  an  international  agree- 
ment as  stated  in  §$  117-121. 

Convment 

<r.  General.  The  rules  stated  in  this  Section  are  based  on  the  authority 
of  the  President  to  conduct  the  foreign  relations  of  the  United  States 
:is  part  of  the  executive  power  vested  in  him  by  Article  IT.  Section  1  of 
the  Constitution.  This  authority  is  normally  exercised  in  his  name  by 
the  Secretary  of  State,  and  references  to  the  President  in  this  Section 
include  the  Secretary  or  Other  members  of  tin4  executive  branch  act- 
ing under  the  authority  of  the  President.  As  to  the  power  of  the  Presi- 
dent to  make  an  international  agreement,  see  £  132. 

(22) 
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b.  Termination  or  suspension  in  accordance  with  tains  of  agreement. 
The  great  majority  of  cases  in  which  the  President  suspends  or  termi- 
nates, by  acting  alone,  an  international  agreement  to  which  the  United 
States  is  a  party,  are  cases  in  which  the  agreement  contains  provisions 
for  its  suspension  or  termination.  An  agreement  will  not  normally 
state  who  is  to  take  such  action,  on  behalf  of  the  parties,  Leaving  this 
for  determination  by  their  respective  constitutions. 

Illustration: 

1.  The  United  States  makes  a  treaty  with  state  A,  which  provides 
that  it  will  remain  in  eii'ect  for  10  years  and  that  thereafter  cither 
party  may  terminate  the  treaty  by  notifying  the  other  that  the  treaty 
shall  terminate  one  year  after  the  receipt  of  the  notice.  The  treaty  is 
ratified  by  tlie  President  with  the  advice  and  consent  of  the  Senate.  At 
the  end  of  the  10  year  period,  the  Secretary  of  State  notifies  A  that  the 

y  will  be  considered  as  terminated  by  the  United  States  one  year 
after  A  receives  the  notice.  The  Secretary  has  the  authority  to  take 
such  action  on  behalf  of  the  President. 

c.  Determination  of  conditions  calling  for  suspension  or  termina 
The  application  of  the  rule  stated  in  §  158,  which  permits  a  party  to 
an  international  agreement  to  suspend  or  terminate  it  with  respect  to 
another  party  that  violates  the  agreement,  calls  for  a  determination 
that  the  agreement  has  in  fact  been  violated.  This  is  a  matter  for  the 
President  to  determine  as  the  person  authorized  to  conduct  the  foreign 
relations  of  the  United  States  and  having  the  necessary  knowledge  on 
which  to  base  the  determination. 

Illustration 

2.  The  United  States  makes  a  treaty  with  state  A  by  which  each 
state  agrees  to  ad  valorem  limits  on  customs  duties  on  certain  imports 
from  the  other.  United  States  exporters  to  A  claim  that  A's  method  of 
valuation  is  such  as  to  impose  duties  in  excess  of  the  applicable  limit.  A 
claims  that  the  method  is  consistent  with  the  treaty.  The  Secretary  of 
State  acting  on  behalf  of  the  President  has  authority  to  determine 
whether  the  United  States  will  treat  the  treaty  as  suspended  in  whole  or 
in  part. 

The  application  of  the  rule  stated  in  §  159,  which  provides  that  an 
international  agreement  terminates  by  the  disappearance  of  a  state 
party  to  it,  requires  a  determination  that  the  state  has  in  fact  disap- 
peared, as  by  entering  into  a  union  or  some  other  association.  This  de- 
termination likewise  falls  within  the  authority  of  the  President. 

d.  Waiver  of  violation  of  agreement.  Whether  or  not  a  right  of  the 
United  States  under  an  international  agreement  shall  be  enforced  at 
all  in  a  particular  case  is  a  matter  for  the  President  to  decide.  This  is 
not  to  say  that  he  may  surrender  a  right  of  the  United  States  under  an 
international  agreement  to  which  it  is  a  party  or  that,  for  example,  lie 
could  forego  the  claim  of  the  United  States  to  the  right  so  often  and 
for  such  a  period  of  time  that  the  United  States  would  be  estopped  by 
laches  from  claiming  it.  But  in  each  particular  case  in  which  there  is  a 
violation  of  a  right  of  the  United  States  under  one  of  its  agreements,  it 
is  the  responsibility  of  the  President  to  decide,  not  only  in  the  light  of 
the  legal  issue  as  such  but  also  in  the  light  of  all  other  circumstances, 
in- •hiding  considerations  of  policy,  whether  it  shall  be  enforced  at  all. 


24 

Illustration 

:].  Same  facts  as  in  Illustration  2,  except  that  the  Secretary  deter- 
mines that  there  is  a  violation  of  the  treaty  and,  within  a  reasonable 
time,  protests  A's  action.  A  denies  that  the  treaty  has  been  violated 
but  expresses  willingness  to  enter  into  discussions  with  the  United 
States  with  a  view  to  reaching  an  understanding  concerning  methods 
of  calculating  the  value  of  the  type  of  products  involved.  The  Secre- 
tary accepts  the  suggestion  and,  while  reserving  the  rights  of  the 
United  States  in  the  controversy,  elects  not  to  take  the  remedial  action 
for  violation  of  the  agreement  that  he  may  take  under  international 
law.  This  decision  is  within  his  authority  acting  on  behalf  of  the  Presi- 
dent as  indicated  in  Subsection  (1)  (3). 

e.  Modification,  suspension,  or  termination  by  new  agreement.  To 
agree  to  modify,  suspend,  or  terminate  an  agreement  is  in  effect  to 
make  a  new  agreement.  Hence  all  the  rules  concerning  authority  to 
make  international  agreements  in  §£  117-121  apply  to  their  modifica- 
tion, suspension,  or  termination  by  agreement  of  the  parties. 

Reporters*  Note 

Effect  of  executive  waiver  of  violation.  In  connection  with  a  chal- 
lenge to  the  validity  of  an  extradition  from  the  United  States  to  Italy, 
on  the  ground  that  the  Italian  Government  refused  to  extradite  to  the 
United  States  persons  who  appeared  to  be  covered  by  the  same  agree- 
ment, the  Supreme  Court  said  : 

The  executive  department  having  thus  elected  to  waive  any 
right  to  free  itself  from  the  obligation  to  deliver  up  its  own 
citizens,  it  is  the  plain  duty  of  this  court  to  recognize  the  obli- 
tion  to  surrender  the  appellant  as  one  imposed  by  the  treaty  as 
the  supreme  law  of  the  land  and  as  affording  authority  for 
the  warrant  of  extradition.  Charlton  v.  Kelly.  229  U.S.  447, 
476  (1913). 

As  to  the  power  of  the  President  to  decide  whether  a  right  or  claim  of 
the  United  States  should  be  enforced  at  all.  see  La  Abra  Silver  Mining 
Co.x.  United  States,  176  U.S.  423  (1899). 


[Nov.  15, 1965,  Legislative  Reference  Service  Xo.  268] 

DENUNCIATION  OF  THE  WARSAW  CONVENTION 
(DEPARTMENT  OF  STATE  PRESS  RELEASE  OF 
NOVEMBER   15,   1965) 


The  United  States  today  gave  formal  notice  of  denunciation  of  the 
Warsaw  Convention  on  the  Unification  of  Certain  Rules  Relating  to 
International  Transportation  by  Air. 

The  Warsaw  Convention  was  signed  in  1929  and  entered  into  force 
for  the  United  States  in  1934.  The  principal  effect  of  the  Convention  is 
to  limit  the  liability  of  air  carriers  for  personal  injury  or  death  of 
passengers  in  international  air  transportation  to  approximately  $8,300 
per  passenger  in  most  cases.  The  Convention  was  amended  by  a  Pro- 
tocol signed  at  the  Hague  in  1955  which  raised  the  limits  of  liability 
to  approximately  $16,600  per  passenger,  but  the  United  States  has 
never  ratified  this  Protocol. 

Today's  action  was  taken  under  Article  39  of  the  Convention,  which 
provides  that  any  member  country  may  denounce  the  Convention  upon 
six  months'  notice.  The  notification  carries  out  a  decision,  made  known 
previously,  that  the  United  States  would  give  notice  of  denunciation 
of  the  Warsaw  Convention  on  November  15,  unless  by  that  time 
satisfactory  provisional  arrangements  for  the  protection  of  inter- 
national air  passengers  had  been  worked  out  among  the  principal 
international  air  carriers.  A  plan  for  a  provisional  arrangement 
whereby  the  international  carriers  serving  the  United  States  would 
waive  their  limits  of  liability  up  to  $50,000  per  passenger  was  recently 
proposed  by  the  International  Air  Transport  Association.  However, 
the  IATA  proposal  would  have  applied  only  to  transportation  to  and 
from  the  United  States  covered  by  the  Hague  Protocol.  Since  the 
United  States  has  not  ratified  the  Hague  Protocol,  the  TATA  proposal 
would  thus  have  been  inapplicable  to  the  great  majority  of  United 
States  travelers.  In  addition,  it  was  felt  that  a  ceiling  of  only  $50,000 
on  recovery  by  victims  of  air  disasters  would  not  justify  continued 
adherence  by  the  United  States  to  the  Warsaw  Convention. 

The  United  States  would  be,  prepared  to  withdraw  the  notice  of 
denunciation  deposited  today  if  prior  to  its  effective  date  of  May  15, 
1966  there  is  a  reasonable  prospect  of  an  international  agreement  on 
limits  of  liability  in  international  air  transportation  in  the  area  of 
$100,000  per  passenger  or  on  uniform  rules  but  without  any  limit  of 
liability,  and  if,  pending  the  effectiveness  of  such  international  agree- 
ment, there  is  a  provisional  arrangement  among  the  principal  inter- 
national air  lines  waiving  the  limits  of  liability  up  to  $75,000  per 
passenger. 

(2.5) 
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As  stated  in  the  note  delivered  today  by  the  American  Embassy  in 
Warsaw  to  the  Polish  Government,  the  United  States  wishes  to  make 
clear  that  the  action  to  denounce  the  Warsaw  Convention  is  taken 
solely  localise  of  the  Convention's  low  limits  of  liability  for  injury 
or  death  to  passengers,  and  in  no  way  represents  a  departure  from  the 
long-standing  commitment  of  the  United  States  to  the  tradition  of 
ational  cooperation  in  matters  relating  to  civil  aviation. 

In  this  connection,  the  United  States  notes  that  the  Council  of  the 
•national  Civil  Aviation  Organization  has  called  an  international 
Ference  in  Montreal  beginning  on  February  1. 1966  to  consider  revi- 
sion of  the  limits  of  liability  for  passengers  under  the  Warsaw  Con- 
The  United  States  welcomes  the  recognition  by  TCAO  of  the 
need  to  reconsider  the  question  of  compensation  to  victims  of  inter- 
national air  disasters.  The  United  States  will  participate  fully  in 
the  Montreal  Conference,  and  hopes  that  it  will  be  possible  to  arrive 
:tt  en  international  consensus  on  this  important  question. 

The  full  text  of  the  notice  of  denunciation  is  as  follows: 

"Excellency : 

T  have  the  honor,  under  instructions  from  my  Government,  to  give 
formal  notification  to  the  Government  of  the  Polish  People's  Republic 
of  the  denunciation  by  the  Government  of  the  United  States  of  Amer- 
ica, for  itself,  its  territories,  and  all  other  areas  under  its  sovereignty 
or  authority,  of  the  Convention  for  the  Unification  of  Certain  Rules 
relating  to  International  Transposition  by  Air  and  the  Additional 
Protocol  relating  thereto  signed  at  Warsaw  on  October  12,  1929.  This 
notification  is  given  in  accordance  with  the  provisions  of  Article  39 
:  invention. 

•"The  United  States  of  America  wishes  to  state  that  it  gives  this 
notification  solely  because  of  the  low  limits  of  liability  for  death  or 
personal  injury  provided  in  the  Warsaw  Convention,  even  as  those 
I'm  its  would  be  increased  by  the  Protocol  to  amend  the  Convention 
done  at  The  Hague  on  September  28, 1955. 

"My  Government   would  appreciate  it  if  the  Government  of  the 
h  People's  Republie  would  inform  the  Government  of  each  of  the 
Hi':))  Contracting  Parties  to  the  Convention  of  this  notification  and 
the  reason  therefor.  Mv  Government  would  also  appreciate  it  if  the 
rnment    of   the    Polish    People's    Republic    would    inform    the 
rnments  of  the  High  Contracting  Parties  that  the  United  States 
of  America  wishes  to  make  clear  its  continued  desire  to  maintain  its 
i  radition  of  international  cooperation  in  matters  relating  to  civil  avia- 
tion. To  this  end.  (he  United  States  of  America  stands  ready  to  par- 
ticipate in  the  negotiation  of  the  revision  of  the  Warsaw  Convention 
which  would  provide  substantially  higher  limits,  or  of  a  convention 
covering  the  other  matters  contained  in  the  Warsaw  Convention  and 
U:iLrue  Protocol  but  without  limits  of  liability  for  personal  iniurv  or 
death."  " 


[January  1,  1977 — Xo.  1] 

Statement  by  the  Acting  Secretary  of  State  ix   Connection 
with  the   U.S.   Withdrawal   From   the   International   Cox- 

VEXTIOX   FOR  THE    XORTHWEST   AtLAXTIC    FISHERIES    (ICXAF) 

In  April  of  last  year,  President  Ford  signed  into  law  the  Fishery 
Conservation  and  Management  Act  of  1976,  extending  United  States 
fishery  jurisdiction  to  200  miles  as  of  March  1,  1977.  Since  that  time, 
the  United  States  has  been  moving  steadily  toward  domestic  manage- 
ment of  our  fishery  resources. 

As  a  consequence  of  our  extended  domestic  jurisdiction,  and  in 
keeping  with  the  intent  of  the  Act,  the  President  has  decided  that  the 
United  States  would  withdraw  from  the  International  Convention  for 
the  Northwest  Atlantic  Fisheries  (ICXAF)  effective  December  31, 
1976. 

The  United  States  has  been  an  active  member  of  ICXAF  since  its  in- 
ception 26  years  ago.  That  Convention  has  made  significant  contribu- 
tions to  fishery  conservation  in  the  Xorthwest  Atlantic  area.  We  have 
benefited  from  decisions  taken  by  Convention  members.  The  scientific 
research  and  management  of  fisheries  of  the  area  which  have  been  car- 
ried out  under  ICXAF  are  outstanding  examples  of  the  benefits  which 
can  be  achieved  through  international  cooperation.  The  President  has, 
therefore,  concluded  that  as  we  move  toward  implementation  of  our 
legislation  the  United  States  should  take  into  account,  in  developing 
our  1977  management  plans,  the  management  proposals  developed  at 
the  last  meeting  of  ICXAF. 

The  expertise  developed  within  ICXAF  will  provide  a  sound  basis 
for  the  establishment  of  a  successor  organization  which  will  provide 
fisheries  management  within  our  200  mile  zone  will  now  be  a  domestic 
responsibility  of  the  United  States.  The  United  States  will  actively 
support  efforts  to  continue  international  consultation  and  cooperation 
in  dealing  with  fisheries  problems  in  the  Xorthwest  Atlantic  and  will 
participate  in  the  conference  of  plenipotentiaries  in  late  1977  to  con- 
sider the  drafting  of  a  new  convention. 


The  U.S.  withdrawal  from  ICXAF  included  withdrawal  from  the 
following  agreements : 

7.  International  Convention  for  the  Northwest  Atlantic  Fisher- 
ies, February  8, 1949.  In  force,  but  not  for  the  United  States  (cita- 
tion: 1  UST477;  TIAS  2089). 

(a)  Protocol  to  the  International  Convention  for  the  Xorthwest 
Atlantic  Fisheries,  June  25,  1956  (10  UST  59;  TIAS  4170). 

(27) 
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(b)  Declaration  of  Understanding  Regarding  the  International 
Convention  for  the  Northwest  Atlantic  Fisheries,  April  24,  1961  (1-1 
UST  924;  TIAS  5380). 

(c)  Protocol  to  the  International  Convention  for  the  Northwest 
Atlantic  Fisheries  Relating  to  Harp  and  Hood  Seals,  July  15,  1963 
(17  UST  635;  TIAS  6011). 

(d)  Protocol  to  the  International  Convention  by  the  Northwest 
Atlantic  Fisheries  Relating  to  Harp  and  Hood  Seals,  July  15,  1963, 
(17  UST  635;  TIAS  6011).  Entry  into  Force  of  Proposals  Adopted 
by  the  Commission,  November  29, 1965  (21  UST  567:  TIAS  6840). 

(e)  Protocol  to  the  International  Convention  for  the  Northwest 
Atlantic  Fisheries  Relating  to  Measures  of  Control,  November  29, 
1965  (21  UST  576 ;  TIAS  6841) .  _ 

(f)  Protocol  to  the  International  Convention  for  the  Northwest 
Atlantic  Fisheries  Relating  to  Panel  Membership  and  to  Regulatorv 
Measures,  October  1,  1969  (23  UST  1504;  TIAS  7432). 

(g)  Protocol  to  the  International  Convention  for  the  Northwest 
Atlantic  Fisheries  Relating  to  Amendments  to  the  Convention,  Oc- 
tober 6, 1970  (24  UST ;  2716 ;  TIAS  7941 ) . 

Implementing  legislation  for  the  Convention  was  repealed  by  Con- 
gress in  1977  (Public  Law  95-6). 


[From  the  New  York  Times,  Oct.  11,  1977] 

Abrogating  Treaties 

I  ( By  Barry  M.  Gold wa  ter ) * 

Washington — In  the  debate  over  our  China  policy,  almost  no 
serious  attention  has  been  given  to  whether  any  of  the  conditions  de- 
manded by  Communist  China  for  normalized  relations  would  require 
Congressional  approval. 

For  example,  on  Aug.  15,  Senator  Edward  M.  Kennedy  called  on  the 
Carter  Administration  to  recognize  Red  China  and  consider  our  de- 
fense treaty  with  the  Republic  of  China  on  Taiwan  as  having  lapsed. 
That  the  President  could  so  terminate  the  treaty  was  assumed. 

The  defense  treaty  involved  provides  for  revocation  upon  one  year's 
notice  by  one  party  to  the  other.  It  is  my  contention  the  President  can- 
not give  that  notice,  let  alone  abrogate  the  treaty  without  notice,  before 
obaining  legislative  approval. 

If  President  Carter  should  seek  Congressional  approval,  he  will  not 
get  it.  Public  opinion  against  capitulating  to  Peking's  terms  is  so 
strongly  reflected  in  Congress  that  no  President  could  obtain  the  nec- 
essary consent  of  two-thirds  of  the  Senate  or  a  majority  of  both 
Houses. 

It  is  true  the  Constitution  does  not  spell  out  how  a  treaty  is  to  be 
terminated.  But  the  clear  intent  of  the  Constitutional  text,  supported 
by  the  overwhelming  weight  of  historical  practice,  proves  a  treaty 
cannot  be  revoked  without  some  role  for  Congress. 

Virtually  nothing  was  said  at  the  Constitutional  Convention  about 
the  termination  of  treaties,  but  it  is  well  known  the  Framers  were 
concerned  with  restoring  dependability  to  our  treaties  and  were  an- 
xious to  gain  the  respect  and  confidence  of  foreign  nations.  It  would 
hardly  instill  confidence  in  other  nations  if  a  single  officer  could  abro- 
gate a  treaty  at  will  without  any  check  from  another  department  of 
Government. 

And,  it  is  difficult  to  believe  that  the  Framers,  who  established  the 
Presidency  and  Senate  as  checks  upon  each  other  in  completing  a 
treaty,  did  not  intend  a  check  in  the  converse  situtaion,  the  revoking  of 
a  treaty. 

The  Framers  may  well  have  asumed  the  President  would  not  attempt 
to  annul  a  treaty  independently  since  he  is  under  a  constitutional  man- 
date to  "take  Care  that  the  Laws  be  faithfully  executed.  .  .  ."  As  the 
Constitution  specifies  that  a  treaty  is  part  of  "the  supreme  law  of  the 
Land  . . .  the  Framers  undoubtedly  expected  Presidents  to  enforce  and 
carry  out  treaties  in  good  faith. 

The  general  rule  follows:  As  the  President  alone  cannot  repeal  a 
statute,  so  he  alone  cannot  repeal  a  treaty.  This  was  the  belief  of 

1  Barry  M.  Goldwater  is  the  Republican  Senator  from  Arizona. 
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James  Madison  who  foresaw  "the  same  authority,  precisely,  being 
exercised  in  annulling  as  in  making  a  treaty." 

It  was  also  the  belief  of  Thomas  Jefferson,  who  in  his  manual  of 
rules  and  practices  of  the  Senate,  wrote :  "Treaties  being  declared, 
equally  with  the  laws  of  the  United  States,  to  be  the  supreme  law  of 
the  land,  it  is  understood  that  an  act  of  the  legislature  alone  can  de- 
clare them  infringed  and  rescinded." 

Historical  practice  supports  Madison  and  Jefferson.  Far  more  often 
than  not.  the  Senate,  or  the  whole  Congress,  has  exercised  power  to 
approve  the  termination  of  treaties,  and  Presidents  have  usually 
sought  legislative  approval  before  giving  notice  of  withdrawing  from 
any  treaty. 

There  are  exceptions,  but  none  support  an  untrammeled  power  of  the 
President  to  annul  any  treaty  he  wishes.  In  particular,  the  United 
States  has  never  repudiated  a  defense  treaty  with  a  friendly  nation. 
Nor  has  any  President  alone  terminated  a  treaty  that  has  not  been 
breached  by  the  other  party,  been  placed  in  conflict  with  a  subsequent 
law  or  treaty,  or  become  impossible  of  performance  due  to  circum- 
stances not  of  his  making. 

Xone  of  these  exceptions  apply  to  our  treaty  relations  with  the 
Republic  of  China.  Even  if  one  or  two  examples  to  the  contrary  can  be 
d redded  up,  they  cannot  make  legal  what  the  Constitution  makes 
invalid. 

Xor  does  it  follow  that,  should  the  President  take  the  improper  step 
of  de-recognizins:  the  Republic  of  China,  prior  treaties  would  lapse. 
In  a  recent  study,  Stanford  law  Prof.  Victor  Li  concluded :  "Inter- 
national law  does  not  require  that  treaties  affecting  only  the  territory 
controlled  by  the  Taiwan  authorities  must  lapse.  On  the  contrary,  there 
i-  strong  support  for  protecting  ongoing  relations.  .  .  ." 

Since  the  President  alone  could  not  abrogate  treaties  with  the  gov- 
ernment on  Taiwan,  he  must  consider  them  as  still  being  in  effect.  Any 
President  who  would  violate  the  Constitution  on  such  a  major  matter 
as  breaking  faith  with  the  nation's  treaty  obligations  would  run  the 
risk  of  impeachment, 

[From  the  New  York  Times,  May  21,  197S] 

Normal  Ties  With  Ctttxa 
(By  Jerome  Alan  Cohen)1 

Cambridge,  Mass. — Zbigniew  Brzezinski,  President  Carters  na- 
tional security  adviser,  on  his  trip  to  Peking  will  be  probing  China's 
attitude  toward  establishing  formal  diplomatic  relations.  Tn  the  United 
States  there  is  confusion  about  the  legal  implications  of  normalization. 
Three  misconceptions  clond  analysis : 

1.  Normalization  will  wean  American  acceptance  of  Pel-inxfs  sor- 
ereiqnty  ore-  Taiwan, 

Tf  so,  tlic  United  States  would  have  no  lrgal  basis  for  conl  inning  to 
defend  Taiwan. 

JTet,  even  though  tin1  L043  Cairo  Declaration  committed  America  to 
!<•  Taiwan  to  China  after  World  War  IT.  Washington  has  never 


1  Jerome  Alnn  Cohen  In  Mtoelftte  dean  and  director  of  East  Asian  lejral  studies  at  Har- 
TRrd  Low  School,  and  co-author,  with  Joan  Lchold  Cohen,  of  "China  Today." 
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formall}*  approved  restoration.  Between  1045  and  1950,  we  treated 
Taiwan  as  pait  of  China,  but  we  anticipated  that  the  island's  de  facto 
status  would  be  confirmed  de  jure  by  the  forthcoming  peace  treaties. 
Once  the  Korean  conflict  occurred,  however,  Washington  announced 
that  Taiwan's  status  was  undetermined.  This  implied  the  possibility 
of  separating  the  island  from  China,  and  the  peace  treaties  were  con- 
structed to  confirm  Japan's  renunciation  of  Taiwan  without  confirm- 
ing China's  title. 

At  Shanghai  in  1972,  America  stated  that  it  "does  not  challenge" 
the  claim  of  all  Chinese  on  either  side  of  the  Taiwan  Strait  that  Tai- 
wan is  a  part  of  China.  Although  American  officials  argued  that  this 
did  not  represent  another  shift  in  position,  it  did  appear  to  eliminate 
the  specter  that  Washington  might  permanently  separate  the  island 
from  China  by  failing  to  fulfill  the  Cairo  Declaration's  pledge.  Never- 
theless, this  terminology  did  not  formally  confirm  Taiwan's  reincor- 
poration into  China.  It  simply  renewed  the  hope  that  the  pledge  would 
eventually  be  fulfilled. 

Thus,  if  in  recognizing  Peking  as  the  Government  of  China,  Wash- 
ington does  nothing  further  to  clarify  Taiwan's  status,  it  will  not  have 
undermined  its  legal  basis  for  defending  the  island. 

2.  Normalization  need  not  terminate  cmr  195 4-  treaty  to  defend 
Taiwan. 

It  has  been  argued  that  the  treaty,  made  with  the  Republic  of  China, 
can  survive  recognition  of  the  People's  Republic  of  China  as  the  new 
Government  of  China,  since  its  terms  are  limited  to  territory  controlled 
by  the  Republic  of  China.  This  would  vastly  complicate  the  normaliza- 
tion process. 

The  defense  treaty,  however,  was  concluded  with  the  Republic  of 
China  as  the  Government  of  the  state  of  China.  Once  we  meet  Peking's 
first  condition  for  normalization  by  formally  acknowledging  the  Peo- 
ple's Republic  rather  than  the  Republic  of  China  as  the  Government  of 
that  state,  it  will  be  for  Peking,  as  well  as  Washington,  to  determine 
whether  the  treaty  should  be  maintained,  even  though  the  treaty  ap- 
pl  ies  to  only  a  specific  area. 

Termination  of  the  treaty  is  the  second  of  Peking's  conditions  for 
normalization.  Peking  has  termed  the  treaty  void  even  since  its  nego- 
tiation. Moreover,  it  would  make  no  sense  for  Peking  to  succeed  to  a 
treaty  to  defend  against  an  attack  by  itself,  and  Peking's  leaders  have 
indicated  that  the  treaty  will  lapse  as  a  result  of  normalization.  Xo 
state  that  has  recognized  the  People's  Republic  has  managed  to  main- 
tain previously  concluded  agreements  with  the  Republic  of  China.  We 
will  prove  no  exception. 

The  demise  of  the  defense  treaty,  however,  will  not  prevent  the 
United  States  from  unilaterally  guaranteeing  Taiwan's  defense. 

3.  T elimination  of  the  defense  treaty  will  require  formal  consent  of 
the  Senate  or  the  Congress. 

An  argument  has  been  made  that,  since  normalization  will  result  in 
termination  of  the  defense  treaty,  this  will  be  tantamount  to  abroga- 
tion of  the  treaty  by  America  and  that  under  American  constitutional 
law  the  President  can  abrogate  a  treaty  only  with  the  consent  of  the 
Senate  or  the  Congress. 

This  mistakenly  assumes  that  normalization  will  amount  to  abroga- 
tion bv  Washington.  Actually  normalization  is  distinct  from  abroo-a- 
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tion.  even  though,  by  establishing  diplomatic  relations  with  the  new 
( rovemment  of  China,  the  President  will  make  it  possible  for  that  Gov- 
ernment to  terminate  the  treaty.  It  is  not  the  United  States  that  will  be 
terminating  the  treaty  but  China.  The  President  will  simply  be  exer- 
cising his  traditionally  unfettered  power  to  recognize  and  establish 
diplomatic  relations  with  the  new  government  of  a  state.  Therefore,  no 
constitutional  issue  will  arise,  although  the  President  will  plainly  be 
wise  to  secure  Congressional  cooperation. 


[From  the  New  York  Times,  May  28,  197S] 

Ox  the  Termination  of  a  U.S.  Treaty 

To  the  Editor:  Prof.  Jerome  Alan  Cohen  may  well  be  right  in  his 
prescriptions  for  normalizing  relations  with  the  People's  Republic  of 
China  (Op-Ed  May  21) .  He  may  even  be  right  in  his  judgment  that  the 
gains  from  full  diplomatic  relations  with  Peking  would  outweigh  the 
— direct  and  indirect — from  giving  up  the  1954  Mutual  Defense 
Treaty  with  the  Republic  of  China.  But  your  readers  should  not  be 
left  with  the  impression  that  termination  of  a  treaty,  if  undertaken  by 
the  United  States,  is  under  the  Constitution  an  act  requiring  concur- 
rence  of  the  President  and  the  Senate  (or  the  Congress). 

The  Constitution  itself  does  not  contain  any  provision  on  the  subject 
of  termination  of  treaties:  however,  successive  Presidents  have — I 
think  without  exception — taken  the  view  that  withdrawal  from,  as 
contrasted  with  entering  into  a  treaty  is  an  executive  act.  committed 
by  the  Constitution  to  the  Presidency  as  part  of  the  conduct  of  foreign 
aifairs.  Some  doubt  has  been  expressed  on  this  issue  in  the  past,  and  of 
course  in  the  age  beyond  the  ''imperial  Presidency"  all  precedents  of 
I  bis  kind  are  open  to  reexamination. 

Put  where  express  provision  is  made  in  a  treaty  for  termination  on 
a  specified  period  of  notice  (one  year  in  the  case  of  the  1054  Defense 
Treaty),  so  that  termination  is  the  exercise  of  a  right,  [it  would  be  a 
major — and  I  believe  unsound — reversal  of  constitutional  practice]  to 
require  formal  consent  by  the  Senate  to  a  notice  of  termination  of  a 
treaty. 

To  those  who  are  not  convinced  by  two  centuries  of  history,  I  suggest 
trying  to  deduce  from  the  Constitution  by  what  vote — one-third,  two- 
thirds,  simple  majority,  concurrence  of  both  Houses  etc. — the  legisla- 
tive 1 -ranch  might  participate  in  the  treaty-unmaking  process.  I  sug- 
gest the  answer  is  none  of  the  above. 

Andreas  E.  Lowenfeud, 
Professor  of  Law,  N.Y.U. 

[From  the  Now  York  Times,  June  1,  THT^  ! 

Taiwan:  What  It  Takes  To  Abrogate  a  Treaty 

To  the  Editor :  Jerome  Cohen's  argument  (Op-Ed  May  21)  thai  the 
President  can  terminate  the  defense  t  reaty  with  the  Republic  of  China 

on  Taiwan  by  the  exercise  ol  his  diplomatic  recognition  power  is  un- 
founded in  law  oi-  precedent. 
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First,  tho  United  States  1ms  never  abrogated  a  defense  treaty  with  a 
friendly  nation. 

Second,  the  President  can  no  more  break  a  treaty  than  he  can  a 
statute. 

It  is  true  the  President  possesses  the  power  to  recognize  new  govern- 
ments. But  any  implied  power  he  may  possess  incident  to  recognition 
does  not  give  him  power  to  repeal  another  express  provision  of  the  Con- 
stitution. Article  II  direct  the  President  to  faithfully  execute  the  laws, 
of  which  treaties  are  a  part.  Thus,  the  recognition  power  in  no  way  re- 
lates to  Presidential  voiding  of  formal  treaties. 

Moreover,  a  Presidential  decision  to  annul  a  treaty  or  allow  a  treaty 
to  lapse  is  a  decision  of  the  highest  national  importance.  The  Framers 
created  a  system  of  checks  and  balances  especially  to  assure  that  there 
would  be  joint  deliberation  within  the  Government  on  important  mat- 
ters of  this  kind.  The  added  deliberation  called  for  by  requiring  legis- 
lative participation  offers  security  to  the  people  that  an  action  of  major 
consequences  will  not  be  taken  lightly  or  without  an  opportunity  for 
adequate  consideration.  To  argue,  as  Cohen  does,  that  the  President  is 
unchecked  by  Congress  or  the  Senate  in  the  matter  of  breaking  our 
formal  treaties  runs  counter  to  the  basic  scheme  of  the  Constitution. 

If  we  should  switch  embassies  from  Taipei  to  Peking,  no  rule  of 
domestic  or  international  law  would  require  the  President  to  consider 
treaties  with  the  still-existing  authorities  on  Taiwan  as  having  lapsed. 
Rather,  this  would  be  a  political  decision;  and  since  the  Constitution 
demands  a  legislative  role  in  such  a  decision,  a  Presidential  act  of  de- 
recognition could  not  annul  those  treaties  absent  approval  of  Congress 
or  two-third  of  the  Senate. 

It  should  be  noted  that  the  defense  treaty  with  Taiwan  enjoys  a 
unique  status  under  our  law.  It  was  concluded  after  the  Communist 
insurrection  and  removal  of  the  Nationalist  authorities  to  Taiwan.  For 
the  President  to  consider  the  treaty  as  having  terminated,  after  a  quar- 
ter of  a  century's  adherence  to  it,  would  be  a  new  development  of  his 
own  making  and  not  an  immediate  result  of  the  revolution.  The  recog- 
nition power  is  inapplicable  to  this  situation,  if  it  ever  did  apply. 

Barry  Goldwater, 
United  States  Senator  from  Arizona. 


[From  the  New  York  Times,  June  12,  1978] 

The  President's  Power  To  Abrogate  a  Treaty 

To  the  Editor:  Senator  Barry  Goldwater  (letter  June  1)  assumes 
that  if  the  United  States  Republic  of  China  defense  treaty  lapses  as  a 
consequence  of  American  normalization  of  diplomatic  relations  with 
the  People's  Republic  of  China,  it  necessarily  will  constitute  "abroga- 
tion" of  the  treaty  by  the  United  States.  I  have  stated  (Op-Ed  May  21) 
why,  if  the  treaty  lapses  as  a  result  of  Peking's  refusal  to  accede  to  it, 
no  question  of  American  abrogation  will  arise ;  there  will  therefore  be 
no  need  to  confront  the  constitutional  question  whether  the  President 
can  abrogate  a  treaty  without  the  approval  of  the  Senate  or  the 
Congress. 
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Yet  even  if  we  assume  that  normalization  would  legally  constitute 
American  abrogation  of  the  treaty,  I  do  not  believe  that  legislative  ap- 
proval would  be  required.  The  treaty  itself  simply  provides  for  abro- 
gation, nor  was  such  approval  made  a  condition  of  the  Senate's  consent 
to  the  treaty.  There  is  also  no  consistently  observed  custom  that  com- 
pels the  President  to  obtain  such  approval.  Although  history  reveals 
both  cases  in  which  such  approval  was  obtained  and  dicta  endorsing 
this  practice,  there  have  been  many  other  instances  in  which  the  Presi- 
dent has  acted  alone,  especially  in  modern  experience,  and  this  action 
has  been  accepted  as  within  his  authority.  The  fact  that  the  President 
lias  sometimes  terminated  treaties  in  collaboration  with  the  Congress 
does  not  negate  his  power  to  act  independently  in  this  respect. 

One  can  well  understand  the  policy  reasons  that  led  to  the  require- 
ment that  the  advice  and  consent  of  the  Senate  be  obtained  prior  to 
binding  the  United  States  to  treaty  obligations.  [One  can  also  under- 
stand why  the  decision  to  release  the  country  from  such  entanglements 
would  not  require  similar  approval.  The  President's  appointment  and 
removal  of  Cabinet  officials  provides  an  analogous  example.]  Consent 
of  the  Senate  is  necessary  for  their  appointment ;  it  is  not  required  for 
termination  of  employment. 

Thus,  although  the  President's  power  to  abrogate  treaties  without 
legislative  participation  is  not  as  free  from  doubt  as  Prof.  Andreas 
Lowenfekl    (letter  May  28)    suggests,  I  agree  with  his  conclusion. 

Jerome  Aeax  Cohen, 
Director,  East  Asian  Legal  Studies, 

Harvard  Law  School. 

[From  the  New  York  Times,  June  27,  197S] 

The  Treaty  Nulltfiers 

To  the  Editor:  Prof.  Andreas  Lowenfeld's  reply  (May  28)  to 
Professor  Cohen's  Op-Ed  piece  on  the  normalization  of  relations  with 
the  People's  Republic  of  China  (May  21)  raised  some  interesting 
points  with  regard  to  which  branch  of  our  Government  would  assume 
the  responsibility  for  abrogating  the  1954  Mutual  Defense  Treaty 
with  Taiwan. 

Professor  Lowenfekl  is  absolutely  correct  in  asserting  that  the  Con- 
stitution is  silent  on  the  termination  of  treaties.  A  closer  look  at  our 
national  experience  reveals,  however,  that  when  the  occasion  arose  in 
the  past — the  termination  of  the  two  treaties  of  1778  with  France — 
the  Congress  and  not  the  President  assumed  the  task. 

On  July  7,  1778.  the  Senate  and  the  House  of  Representatives  de- 
clared the  Franco-American  treaties  void.  Strangely  enough.  John 
Adams  did  not  for  a  moment  take  the  view  that  withdrawal  from 
a  treaty  was  an  executive  act.  Who  knows?  We  all  might  learn  some- 
thing from  our  earlier  Presidents. 

JosEriT  M.  SiR.\crs.\, 
Sr.  Lecturer,  American  Diplomatic  History, 

I  rniver9Vty  of  Queensland,  A  ustrdlia. 
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[From  the  Congressional  Record,  Oct.  20.  1!)T7  | 

Congressional  Research  Service 

Washington,  D.C.,  September  30,  1977. 
To :  Honorable  Paul  Simon,  Attention :  David  Solomon. 
From :  American  Law  Division. 
Subject :  Who  is  empowered  to  terminate  a  treaty  ? 

Reference  is  made  to  your  inquiry  of  September  1,  1977,  requesting 
information  on  the  above  matter.  Specifically,  you  ask  whether  the 
Mutual  Defense  Treaty  with  the  Republic  of  China,  December  2,  1954. 
TIAS  3178,  6  UST  433  (1955),  can  be  terminated  by  the  President  or 
whether  joint  presidential-congressional  action  is  necessary : 


Your  inquiry  touches  on  a  long-standing  and  largely  unresolved 
political  legal  controversy.  "The  procedure  by  which,  from  the  view- 
point of  national  law  and  practice,  treaties  may  be  terminated  in- 
volves questions  to  be  resolved  in  accordance  with  constitutional  and 
related  procedures  in  each  country.  The  United  States  Constitution 
is  silent  with  respect  to  the  power  to  terminate  treaties.  The  matter 
was  not  discussed  in  the  debates  of  the  Constitutional  Convention  in 
Philadelphia."  Whiteman,  14  Digest  of  International  Law  461  (1970) . 
Briefly,  "while  the  Constitution  tells  us  who  can  make  treaties — the 
President  "shall  have  the  Power,  by  and  with  the  Advice  and  Consent 
of  the  Senate,  to  make  Treaties" — "it  does  not  say  who  can  unmake 
them."  Henkin,  Foreign  Affairs  and  the  Constitution  168  (1972).  As 
a  consequence  of  the  Constitution's  silence  in  this  regard,  "there  has 
been  some  confusion  of  doctrine  upon  the  point  and  a  variety  in  prac- 
tice." Willoughby,  1  Constitutional  Law  of  the  United  States  323 
(1929). 

The  doctrinal  confusion  stems  in  large  measure  from  various  seem- 
ingly inconsistent  or  opposing  concepts.  As  explained  by  one  noted 
commentator : 

"From  the  point  of  view  of  American  law  . . .,  the  Constitution  does 
not  limit  the  authority  to  terminate  treaties  to  the  possessors  of  the 

treatymaking  power,  i.e.,  the  President  and  Senate Article  VI  vests 

treaties  with  the  same  domestic  status  as  federal  statutes,  which  means 
that  the  courts  must  disregard  treaty  provisions  insofar  as  they  are 
inconsistent  with  later  acts  of  Congress.  A  federal  statute  inconsistent 
with  the  terms  of  an  existing  treaty  consequently  operates  to  deprive 
such  treaty  of  its  force  as  law  within  this  country.  Under  Article  VI, 
the  Congress  can,  in  effect,  terminate  a  treaty,  so  far  as  its  effect  in 
our  domestic  law  is  concerned.  Such  Congressional  termination,  the 
Supreme  Court  has  said,  "must  control  in  our  courts  as  the  later  ex- 
pression of  our  municipal  law,  even  though  it  conflicted  with  the  pro- 
vision of  the  treaty  and  the  international  obligation  remained  unaf- 
fected. 

"At  the  same  time,  it  is  clear  that,  in  such  a  case,  the  international 
obligation  does  remain  unaffected.  . . .  The  repeal  of  a  treaty  by  a  later 
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statute  is  only  a  matter  of  American  law.  Regardless  of  the  abrogation 
of  the  municipal  effect  of  a  treaty  by  an  overriding  statute,  the  treaty 
is  not  abrogated  in  the  international  sense.  .  .  ."  Schwartz,  II  The 
Powers  of  Government  130  (1963) . 

In  addition  to  effectively  terminating  a  treaty  by  legislatively  nega- 
tiving its  municipal  consequences,  the  Congress  may  effect  a  termina- 
tion in  other  ways,  such  as  by  a  declaration  of  war,  see  Bas  v.  Tingyy 
4  Dail.  37  (1800)  ;  Wright,  The  Control  of  American  Foreign  Rela- 
tions 256  (1922) ;  cf.  Whiteman,  14  Digest  of  International  Laio  at 
§41,  the  Senate's  withholding  of  its  advice  and  consent  to  a  treaty , 
and.  in  the  case  of  non  self-executing  treaties,  failing  to  approve  neces- 
sary implementing  legislation. 

All  of  the  foregoing  is  true  notwithstanding  that  "In  so  far  as  a 
treaty  is  regarded  as  an  international  compact,  it  seems  almost  too 
clear  for  argument  that  Congress  [cf,  the  Senate],  not  having  been 
made  by  the  Constitution  a  participant  in  the  treaty-making  power, 
lias  no  constitutional  authority  to  exercise  that  power  either  affirma- 
tively or  negatively,  that  is  by  creating  or  destroying  international 
agreements".  Willoughly,  1  Constitutional  Law  of  the  United  States 
at  §  324.  Moreover,  "It  may  be  noted  that  Congress  has  no  means 
whereby  it  may  itself  give  a  notice  of  termination  of  a  treaty  to  the 
foreign  government  concerned,  for,  under  the  Constitution,  Congress 
has  no  power  to  communicate  directly  with  foreign  Powers*'.  Ibid. 
"But  it  is  well  for  the  Senate  and  for  Congress  also  to  remember  that 
it  does  not  lie  in  our  hands  alone  to  give  this  notice  to  a  foreign 
Government.  We  can  not  give  the  notice''.  Senator  Lodge,  Chairman 
on  Foreign  Relations,  48  Cong.  Rec.  480  (1911) 

To  the  president  is  ascribed  the  role  of  the  "organ  of  foreign  rela- 
tions''. The  Supreme  Court  of  the  United  States  described  "the  very 
delicate,  plenary  and  exclusive  power  of  the  President  as  the  sole 
organ  of  the  federal  government  in  the  field  of  international  relations". 
United  States  v.  Curtiss-Wright  Export  Corp.,  299  U.S.  304,  320 
•  1936).  As  such,  the  President  has  the  exclusive  power  to  conduct  ne- 
gotiations on  behalf  of  the  United  States.  "He  alone  negotiates.  Into 
the  field  of  negotiations,  the  Senate  cannot  intrude;  and  Congress  is 
powerless  to  invade  it."  299  U.S.  at  319.  Although  the  Congress  can 
effectively  terminate  a  treaty's  domestic  effect,  the  power  to  terminate 
the  outstanding  international  obligation  seems  to  reside  with  the  Presi- 
dent since  lie  alone  is  able  to  communicate  foreign  powers.  "The  only 
organ  of  this  Government  recognized  by  foreign  Governments  is  the 
Executive — the  President  of  the  United  States.  If  he  does  give  the 
notice,  it  will  bo  given".  Senator  Lodge,  48  Cong.  Rec.  at  480. 

Whether  the  President  alone  can  terminate  a  treaty's  domestic 
effect  remains  an  open  question.  See  Van  Derke  Weyde  v.  Occur  Co.. 
297  C.S.  114,  117  (1936).  As  a  practical  matter,  however,  the  Presi- 
ded has  this  power  since  the  courts  have,  from  the  beginning,  held 
that  they  are  conclusively  bound  by  executive  determination  with  re- 
gard  to  whether  a  treaty  is  still  in  effect.  See  Terlinden  vs.  Ames,  184 
U.S.  l>7<>.  290,  (1902) ;  Charlton  v.  Kelly,  229  U.S.  -177,  -170  (1913). 
The  same  result  may  apply  to  a  congressional  termination,  particu- 
larly if  it  is  \  iewed  as  a  declaration  of  war.  See  Bas  v.  Tingy,  4  Dall. 
37  (1800). 
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The  actual  practice  whereby  treaties  have  been  terminated  demon- 
strates considerable  variation.  "In  some  cases  treaties  have  been  termi- 
nated by  the  President,  in  accordance  with  their  terms  pursuant  to 
action  by  the  Congress.  In  other  cases  action  was  taken  by  the  Presi- 
dent pursuant  to  resolutions  of  the  Senate  alone.  In  still  others  the 
initiative  was  taken  by  the  President,  in  some  cases  independently,  and 
in  others  his  action  was  later  notified  to  one  or  both  Houses  of  Congress 
and  approved  by  both  Houses.  No  settled  rule  or  procedure  has  been 
followed.  Whiteman,  14  Digest  of  International  Laio  at  §38  (Em- 
phasis added.)  Hackworth  quotes  the  Solicitor  of  the  State  Depart- 
ment as  saying  "that  the  choice  of  method  would  seem  to  depend  either 
upon  the  importance  of  the  international  question  or  upon  the  prefer- 
ence of  the  Executive."  V  Digest  of  International  Law  §  509  (1927). 

Indeed,  insofar  as  general  conclusions  on  this  subject  are  concerned, 
theory  and  practice  unequivocally  support  the  view  that  the  termina- 
tion of  a  treaty  being  a  political  act,  the  courts  do  not  terminate  treaties. 
When  required  to  determine  whether  a  treaty  still  exists  for  purposes 
of  resolving  some  ancillary  domestic  problem  (e.g.  extradition),  the 
courts  are  guided  bv  the  actions  or  inactions  of  the  political  branches 
relative  thereto.  Charlton  v.  Kelly,  229  U.S.  at  474. 

II 

Article  X  of  the  Mutual  Defense  Treaty  with  the  Republic  of  China 
(Taiwan)  provides  that  it  is  a  treaty  of  indefinite  duration;  however 
each  Party  may  terminate  it  one  year  after  notice  has  been  given  to 
the  other  Party. 

With  regard  to  the  general  subject  of  the  termination  of  treaties, 
the  Assistant  Legal  Adviser,  Department  of  State,  has  written  as 
follows : 

It  is  customary  for  provisions  regarding  duration  to  prescribe  that  the  treaty 
shall  remain  in  force  definitely  for  a  specified  period,  such  as  one  year,  five  years, 
ten  years,  or  twenty  years,  and  shall  continue  in  force  thereafter  indefinitely, 
subject  to  the  right  of  either  party  to  terminate  it  by  giving  notice  for  that 
purpose  to  the  other  party,  the  notice  to  take  effect  at  the  end  of  a  specified 
period,  say  six  months  or  one  year,  after  the  date  of  such  notice.  There  is  no 
rule  of  international  law  governing  the  provisions  regarding  duration  in  a  treaty. 
The  countries  entering  into  the  treaty  may  incorporate  in  the  treaty  such  pro- 
vision on  that  matter  as  they  may  agree  to  be  desirable. 

******* 

Tf  it  should  be  agreed  by  the  parties  to  a  bilateral  treaty  that  certain  portions 
thereof  shall  be  terminated  or  abrogated  and  that  the  remainder  of  the  treaty 
shall  remain  in  force,  there  is  no  rule  of  international  law  to  preclude  them 
from  doing  this.  This  would  be  accomplished  by  entering  into  an  agreement  hav- 
ing the  character  of  a  supplementary  treaty.  Upon  entry  into  force  of  the  latter 
treaty,  the  earlier  treaty  would  be  effectively  modified  in  accordance  with  the 
agreed  terms. 

Some  treaties  do  not  contain  provisions  establishing  a  procedure  by  which 
either  party  may  terminate  it  by  unilateral  action.  In  other  words,  some  treaties 
do  not  contain  provisions  relating  to  termination  or  abrogation.  It  is  considered 
that,  in  such  a  case,  the  treaty  can  be  terminated  or  abrogated  only  by  mutual 
consent. 

It  is  to  be  understood,  of  course,  that  modification  or  amendment  of  a  treaty 
also  requires  mutual  consent  of  the  two  parties. 

There  is  no  rule  of  international  law  to  prevent  a  party  to  a  treaty  from  re- 
linquishing or  waiving  certain  rights  accorded  to  it  by  such  treaty.  In  general,  all 
such  matters  are  subject  to  the  mutual  understanding  of  the  two  parties  to  the 
treaty.  14  Digest  of  International  Law  at  §  34. 
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The  conclusion  of  a  new  treaty  (that  is,  the  entering  into  a  new  treaty) 
expressly  or  by  necessary  implication  terminating,  either  in  whole  or  in  part, 
the  provisions  of  a  treaty  of  prior  date  is  a  procedure  which  appears  to  have 
universal  acceptance. 

#  #  *  *  *  *  * 

It  appears  that  there  is  general  acceptance  in  this  country  of  the  principle  that 
an  act  of  Congress  is  to  be  respected  and  enforced  regardless  of  treaty  provisions 
on  the  same  subject  which  may  have  entered  into  force  prior  to  the  date  on  which 
the  act  became  effective.  .  .  .  [citing  an  opinion  of  Attorney  General  Knox,  dated 
October  10. 1901  (Official  Opinions  of  the  Attorney  General, volume  23,  page  347)  ]. 

Ir  has  been  held  by  the  Supreme  Court  of  the  United  States  that  Congress, 
by  legislation,  can  abrogate  a  treaty  between  the  country  and  another  country, 
such  abrogation  being  effective  municipally — that  is,  in  so  far  as  the  people 
and  authorities  of  the  United  States  are  concerned — although  the  treaty  may 
continue  binding  internationally — Whitney  v.  Robertson  (1888),  124  U.S.  190, 
194.  Ibid. 

'"International  law",  it  has  been  asserted,  "recognizes  the  power — 
though  not  the  right — to  break  a  treaty  and  abide  by  the  international 
consequences."  Henkin,  Foreign  Affairs  and  the  Constitution  at  168. 
That  the  government  has  the  constitutional  power  to  terminate  treaties 
on  behalf  of  the  United  States  is  clear.  See  The  Chinese  Exclusion 
Case.  130  U.S.  581,  602  (1889).  The  power  which  inheres  in  sovereign- 
ty is  not  negated  by  the  Supremacy  Clause  or  any  other  clause  of  the 
Constitution.  Hid.  Although  the  other  party  to  a  broken  agreement 
has  a  "legitimate  grievance",  its  avenue  of  redress  is  "by  the  negotia- 
tion of  a  new  agreement,  or  failing  peaceful  modes  of  settlement,  by 
more  drastic  means,  should  the  grievance  be  deemed  a  sufficiently 
.serious  one."  Willoughby,  1  Constitutional  Laic  of  the  United  States 
at  §  324.  Cf.  "A  violation  of  a  treaty  obligation,  as  of  any  other  obliga- 
tion, may  give  rise  to  a  right  in  the  other  party  to  take  non-forcible 
reprisals  and  these  reprisals  may  properly  relate  to  the  defaulting 
party's  rights  under  the  treaty."  U.N.  International  Law  Commission, 
quoted  at  Whiteman,  14  Digest  of  International  Law  at  §  39.  "The 
question  whether  our  government  is  justified  in  disregarding  its  en- 
gagements with  another  nation  is  not  one  for  the  determination  of  the 
courts.  .  .  .  This  court  is  not  a  censor  of  the  morals  of  other  depart- 
ments of  the  government.  .  .  ."  The  Chinese  Exclusion  Case,  130  U.S. 
at  602-603 

As  indicated,  the  power  to  terminate  a  treaty  has  been  exercised,  at 
one  time  or  other,  by  the  President,  the  Congress,  and  by  joint  action 
of  the  President  and  the  Congress  or  Senate  The  "actual  practice"  has 
been  summarized  as  follows : 

1.  Executive  action  pursuant  to  prior  authorization  or  direction 
by  the  Congress. 

"2.  Executive  action  pursuant  to  prior  authorization  or  direction 
by  the  Senate. 

3.  Executive  action  without  prior  specific  authorization  or  di- 
rection, but  with  subsequent  approval,  by  the  Congress. 

4.  Executive  action  without  prior  specific  authorization  or  di- 
rection, but  with  subsequent  approval  by  the  Senate. 

r>.  Executive  ad  ion  without  specific  prior  authorization  or  di- 
rection and  without  subsequent  approval  by  either  the  Congress 
or  the  Senate.  1 1  I>i<i<  st  of  international  Law  at  §  38. 
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A.  Executive  action  pursuant  to  prior  authorization  or  direction  by 

the  Congress 
The  instances  in  which  the  Congress,  by  Joint  Resolutions,  has  au- 
thorized or  directed  the  President  to  terminate  treaties  "have  been 

considerable."  Willoughbv,  1  Constitutional  Law  of  the  I  'nit'  <l  & 
at  §  324 : 

"In  some  instances  the  Congressional  action  for  the  denunciation  of 
a  treaty  lias  empowered  the  President  "at  his  discretion"  to  give  the 
necessary  notice  to  the  foreign  Governments  concerned.  In  other  in- 
stances, he  has  been  directed,  that  is.  charged  with  the  duty,  of  giving 
the  notice.  For  example  the  Joint  Resolution  of  Congress  of  January 
18,  1865,  relative  to  the  Canadian  Reciprocity  Treaty,  declared  that 
notice  of  denunciation  should  be  given,  and  that  "the  president  of  the 
United  States  is  hereby  charged  with  the  communication  of  such  no- 
tice." Of  the  same  tenor  was  the  Joint  Resolution  of  March  4,  1883, 
relative  to  the  Treaty  of  Washington  with  Great  Britain.  [This  Reso- 
lution declared  that  articles  of  the  treaty  ought  to  be  terminated  at  the 
earliest  time,  and  that  to  this  end,  "the  President  be  and  he  hereby  is, 
directed  to  give  notice  to  the  government  of  His  Britannic  Majesty 
that  the  provisions  of  .  .  .  the  articles  aforesaid  will  terminate  and 
be  of  no  force  on  the  expiration  of  two  years  next  after  the  time  of 
giving  such  notice."]  Ibid. 

Similar  or  related  expressions  are  contained  in  statutory  enactments 
of  the  Congress.  The  Seaman's  Act  of  March  4,  1915,  38  Stat  1164, 
1184,  for  example,  requested  and  directed  the  President  to  give  notice 
of  the  termination  of  the  treaty  provisions  in  conflct  with  the  Act. 
Section  16  of  that  Act  expressly  provided  that  "the  President  be  .  .  . 
requested  and  directed  ...  to  give  notice  to  the  several  Governments, 
respectively,  that  so  much  as  herein  described  of  all  such  treaties  and 
conventions  between  the  United  States  and  foreign  Governments  will 
terminate  on  the  expiration  of  such  periods  after  notices  have  been 
given  as  may  be  required  in  such  treaties  and  conventions." 

This  method  was  approved  in  Van  Der  Weyde  v.  Ocean  Co..  297 
U.S.  at  118,  the  Court  noting:  "From  every  point  of  view,  it  was  in- 
cumbent upon  the  President,  charged  with  the  conduct  of  negotiations 
with  foreign  governments  and  also  with  the  duty  to  take  care  that  the 
laws  of  the  United  States  are  faithfully  executed,  to  reach  a  conclusion 
as  to  the  inconsistency  between  the  provisions  of  the  treaty  and  the 
provisions  of  the  new  law."  It  should  be  noted  that  the  Court's  lan- 
guage does  not  indicate  the  binding  character  vel  non  of  the  statutory 
direction,  but  relates  only  to  obligation  on  the  President  to  distinguish 
between  consistencies  and  inconsistencies  in  foreign  treaties  and  the 
law  in  question.  Moreover,  the  Court  expressly  stated  that  the  question 
of  the  sufficiency  of  presidential  power  alone  to  terminate  treaties  was 
not  before  it.  ".  .  .  the  question  as  to  the  authority  of  the  Executive  in 
the  absence  of  congressional  action,  or  of  action  by  the  treaty-making 
power,  to  denounce  a  treaty  of  the  United  States  is  not  here  involved.'' 
297  U.S.  at  117. 

The  propriety  of  congressional  action  advising  or  directing  the 
President  to  notify  foreign  governments  of  the  termination  of  treaties 
between  them  and  the  United  States,  has  not  gone  unchallenged.  In 
1879  President  Hayes  vetoed  the  Chinese  Immigration  Bill  of  that  year 
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on  the  ground,  inter  alia,  that  it  instructed  him  to  abrogate  certain 
articles  of  the  existing  treaty  with  China.  He  said:  "xYs  the  power  of 
modifying  an  existing  treaty,  whether  by  advising  or  striking  out  pro- 
visions, is  a  part  of  the  treaty  making  power  under  the  Constitution, 
its  exercise  is  not  competent  for  Congress,  nor  would  the  assent  of 
China  to  this  partial  abrogation  of  the  treaty  make  the  action  of  Con- 
in  thus  procuring  an  amendment  of  a  treaty,  a  competent  exercise 
of  authority  under  the  Constitution."  Hackworth,  V  Digest  of  Inter- 
national Ln.tr  at  $  509. 

Similarly,  in  1920.  President  Wilson  refused  to  carry  out  section  34 
of  the  Merchant  Marine  Act  of  that  year.  That  section  directed  the 
President  to  terminate  any  provisions  of  existing  treaties  that  re- 
stricted the  right  of  the  United  States  "to  impose  discriminating  cus- 
toms duties  on  imports  entering  the  United  States  .  .  .  and  discrim- 
inatory tonnage  duties.  .  .  ."  A  Department  of  State  press  release 
of  September  24, 1920,  in  part,  stated  : 

"The  Department  of  State  lias  been  informed  by  the  President  that 
he  does  not  deem  the  direction,  contained  in  Section  34  .  .  .  an  exercise 
of  any  constitutional  power  possessed  by  the  Congress. 

******* 

''Secretary  Colby,  commenting  on  the  point  made  by  the  President, 
that  Congress  had  exceeded  its  powers,  called  attention  to  the  veto  by 
President  Hayes  of  an  Act  passed  by  Congress  in  1879,  .  .  .  President 
Hayes  declared  that  'the  power  of  making  new  treaties  or  of  modify- 
ing existing  treaties  is  not  lodged  by  the  Constitution  in  Congress,  but 
in  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  as 
shown  by  the  concurrence  of  two-thirds  of  that  body.'  '■  Hackworth,  V 
Digest  of  International  Law  at  §  509. 

As  to  the  different  and  seemingly  contradictory  treatment  accorded 
by  the  President  to  section  16  of  the  Seamen's  Act  and  section  34  of  t he- 
Merchant  Marine  Act  of  1920,  it  has  been  observed  : 

''The  situation  presented  by  section  34  of  the  Merchant  Marine  Act 
of  June  5,  1920  was  different  from  that  presented  by  the  Seamen's 
Act.  .  .  .  The  Seamen's  Act  was  inconsistent  with  treaty  provisions, 
and  it  was  therefore  necessary,  or  at  least  desirable,  for  the  President 
to  rectify  the  situation  by  relieving  the  United  States  of  its  treaty 
obligations  and  thus  avoiding  the  odium  of  treaty  violation.  The 
Merchant  Marine  Act  was  not  inconsistent  with  treaty  obligations.  It 
merely  called  upon  the  President  to  terminate  such  obligations  as 
served  as  a  deterrent  to  action  by  Congress  of  a  discriminatory  charac- 
ter as  between  American  and  foreign  vessels.''  Hackworth,  V  Digest 
of  International  Law  at  §  509. 

B.  Executive  action  pursuant  to  prior  authorization  or  direction  by 
the  Senate 
The  State  Department  has  taken  the  position  that  the  principles  who 
can  execute  treaties  can  terminate  them.  ".  .  .  the  power  that  makes 
the  treaty  can  likewise  revoke  it;  in  other  words,  that  the  President, 
acting  in  conjunction  with  the  Senate  of  the  United  States  would  be 
authorized  to  terminate  a  t  reaty  to  which  the  United  States  is  a  party." 
Hackworth,  V  Digest  of  International  Law  at  §  509.  This  method  has 
received  some  judicial  recognition.  "President  and  Senate  may  de- 
QOUnce  the  treaty  and  thus  terminate  its  life."  Techt  v.  Hughe's,  229 
tf.Y.222,243  (1920). 
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Willoughby  gives  the  following  example  of  this  method  of  I  r- 
minating  a  treaty : 

"There  has  also  been  one  occasion  at  least  upon  which  the  President 
has  denounced  a  treaty  upon  the  authorization  of  the  Senate,  without 
the  cooperation  of  the  House  of  Representatives  being  asked  or  had. 
In  his  annual  message  to  Congress  the  President  had  asked  for  au- 
thority to  give  the  notice  of  termination  required  by  the  treaty  of 
commerce  and  navigation  of  1826  with  Denmark,  and  this  authoriza- 
tion was  given  to  him  by  the  Senate  Resolution  of  March  3,  1856."  1 
Constitutional  Law  of  the  United  States  at  §  324. 

As  a  consequence  of  its  actions  in  connection  with  the  termination 
of  the  1826  treaty  with  Denmark,  the  Senate  directed  the  Foreign  Re- 
lations Committee  to  study  the  need  for  congressional  action  in  these 
circumstances.  The  Committee  upheld  the  authority  of  the  treaty- 
making  power  to  modify  or  terminate  an  existing  treaty.  The  report 
states :  "The  Committees  are  clear  in  the  opinion  that  it  is  competent 
for  the  President  and  Senate,  acting  together,  to  terminate  it  in  the 
manner  prescribed  by  the  eleventh  article  without  the  aid  or  interven- 
tion of  legislation  by  Congress,  and  that  when  so  terminated  it  is  at  an 
end  to  every  intent  both  as  a  contract  between  the  Governments  and 
as  a  law  of  the  land."  Senate  Report  No.  97,  34th  Cong.,  1st  Sess.,  p.  3. 

C.  Executive  action  without  prior  specific  authorization  or  direction, 

but  with  subsequent  approval  of  the  Congress 
In  1911.  President  Taft,  without  congressional  direction,  gave 
notice  to  the  Russian  Government  of  the  termination  of  the  treaty  of 
1832  with  that  country.  Thereafter,  he  communicated  his  action  to  the 
Senate,  as  part  of  the  treaty-making  power  of  the  government  for  its 
approval.  The  Senate  Foreign  Relations  Committee,  however,  reported 
a  Joint  Resolution  by  which  the  notice  of  termination  by  the  President 
was  "adopted  and  ratified".  This  Joint  Resolution  was  passed  by  both 
Houses  of  Congress  and  was  signed  by  the  President  on  December  21, 
1911.  Hackworth,  V  Digest  of  International  Laic  at  §  509 :  Willough- 
by,  1  Constitutional  Law  of  the  United  States  at  §  324. 

D.  Executive  action  without  prior  specifi  authorisation  or  direction, 

but  with  subsequent  approval,  by  the  Senate 

Although  all  of  the  aforementioned  authorities  recognize  this 
method  and  affirm  its  use,  no  examples  are  given.  It  should  be  noted 
that  President  Taft  in  terminating  the  1832  treaty  with  Russia,  dis- 
cussed immediately  above,  sought  to  use  this  mode.  Although  his  ac- 
tion was  subsequently  approved  by  joint  congresional  action,  it  must 
be  assumed  that  his  initial  approach  was  based  upon  some  precedent. 

During  the  Senate  debate  on  that  resolution,  Senator  Lodge,  Chair- 
man, Foreign  Relations  Committee,  endorsed  the  President's  use  of 
this  method,  He  said : 

"The  President  has  entire  authority  to  give  that  notice  and  to  ask 
for  the  approval  of  Congress  or  approval  of  the  Senate.  He  takes  the 
view,  which  is  held  by  very  many  of  the  best  judges,  that  the  treaty 
making  power  is  entirely  able  to  terminate  a  treaty  which  carries  with 
it  no  legislation  and  the  President  did  nothing  unusual  in  this  action. 
48  Cong.  Bee.  455  (1911). 
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'The  Senate  and  the  President  alone  can  end  an  existing  treaty  by 
simply  agreeing  to  a  new  one.  they  can  do  it  without  any  consultation 
with  any  other  body,  and  certainly  where  no  legislation  is  involved  it 
seems  to  me  that  those  who  represented  the  high  contracting  party  in 
the  making  of  a  treaty  are  capable  of  representing  the  high  contracting 
party  in  its  unmaking."    48  Cong.  Rec.  480  (1911) . 

E.  Executive  action  without  specific  prior  authorization  or  direction 
and  without  subsequent  approval  by  either  the  Congress  or  the 
Senate 

There  appears  to  be  a  difference  of  opinion  among  the  commenta- 
tors as  to  the  first  termination  of  a  treaty  by  a  President  alone.  Two 
noted  writers  seem  inclined  to  give  President  Lincoln  that  distinction 
in  connection  with  termination  in  1864  of  the  Great  Lakes  Agreement. 
Schwartz,  II  The  Poiver  of  Government  at  406,  note  250  Henkin.  For- 
eign Affairs  and  the  Constitution  at  417,  note  132.  However,  it  should 
be  noted  that  this  action  by  the  President  was  given  subsequent  con- 
gressional endorsement.  As  described  by  Willoughby : 

"During  President  Lincoln's  administration.  Secretary  of  State 
Seward  gave  notice  to  Great  Britain  that  the  LTnited  States  consid- 
ered as  terminated  the  Great  Lakes  Agreement  of  1817.  A  Joint  Reso- 
lution to  that  effect  having  passed  the  House  of  Representatives  but 
having  failed  in  the  Senate.  Congress  proceeded  to  pass  a  Joint  Reso- 
lution 'adopting  and  ratifying'  the  notice  that  had  been  given,  'as  if 
the  same  had  been  authorized  by  Congress.'  "  I  Constitutional  Law  of 
the  United  States  at  §  324. 

Willoughby  and  the  State  Department  cite  the  termination  in  1899 
of  certain  clauses  in  the  commercial  treaty  of  1850  with  Switzerland 
as  an  early  example  of  the  President  terminating  a  treaty  on  his  own. 
I  Constitutional  Law  of  the  United  States  at  §  324 ;  Hackworth,  V 
Dig  est  of  International  Law  at  §  509. 

Hackworth  gives  various  examples  of  the  "resident  acting  alone" 
including  termination  of  the  convention  with  Mexico  for  the  preven- 
tion of  smuggling  signed  on  December  23, 1925,  the  convention  for  the 
abolition  of  import  and  export  prohibition  and  restriction,  signed  at 
Geneva  on  November  8,  1927,  the  treat v  of  Commerce  and  Navigation 
of  1871  with  Italy,  and  the  commercial  treaty  with  Japan  signed  Feb- 
ruary 21 ,  1911 .  Y  'Digest  of  International  Law  at  §  509. 

Henkin  cites  two  more  recent  examples  involving  President  Frank- 
lin D.  Roosevelt:  termination  of  an  extradition  treaty  with  Greece  in 
1933  because  Greece  had  refused  to  extradite  Mr.  Insull,  and  termina- 
tion in  1939  of  the  Treaty  of  Commerce,  Friendship  and  Navigation 
with  Japan.  Foreign  Affairs  and  the  Constitution  at  168. 

To  the  foregoing  methods  might  be  added  the  singular  instance  of  a 
treaty  termination  by  the  Congress  The  latter  occurred  in  1798  when 
<  "<>nirn>ss  by  a  Joint  Resolution  declared  the  United  States  "freed  and 
exonerated  from  the  stipulation  of  the  treaties"  with  France,  and 
"that  the  same  shall  not  henceforth  be  regarded  legally  obligatory  on 
the  Government  or  citizens  of  the  United  States.''  1  Stat.  578.  Wil- 
loughby, I  Constitutional  Law  of  the  United  States  at  §  324.  In  the 
report  of  the  Senate  Foreign  Relations  Committee  previously  referred 
lo,  this  action  by  the  Congress  was  viewed  as  being  a  declaration  of 
war.  Senate  Report  97,  34th  Cong.,  1st  Sess.  In  fact,  two  days  follow- 
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ing  its  passages,  the  Congress  authorized  hostilities  against  Fiance, 
and  in  Bas  v.  Tingy.  4  Dall.  37,  the  Supreme  Court  regarded  these 
acts  as  declaring  war. 

IV 

The  arguments  in  support  of  the  respective  claims  of  the  President 

and  the  Congress  as  regards  the  proper  method  to  eliminate  treaties 
turn  largely  on  two  factors.  With  respect  to  the  congressional  side  of 
the  debate,  much  weight  is  given  to  a  treaty's  status  as  law  pursuant 
to  Article  VI,  that  is,  to  the  distinction  between  a  treaty  as  an  inter- 
national compact  and,  under  American  law.  as  municipal  law.  Under- 
standably, arguments  in  behalf  of  presidential  claims  focus  promi- 
nently on  his  preeminent  position  in  foreign  a  Hairs. 

On  the  former,  it  has  been  observed — 

"In  the  course  of  a  1911  debate  on  a  Presidential  termination  of  a 
treaty,  a  Senator  asserted  that  'A  treaty  is  the  supreme  law  of  the  land 
under  the  language  of  the  Constitution,  and  the  supreme  law  of  the 
land  ought  not  to  be  set  aside  except  by  legislative  action  of  both 
Houses.'  It  is  difficult  to  rebut  this  assertion  with  legal  reasoning. 
Certainly,  to  repeal  a  law  is  an  exercise  of  legislative  power  and  since 
the  self-executing  provisions  of  a  treaty  have  the  domestic  effect  of  law. 
the  same  should  be  true  of  authority  to  terminate  such  domestic  effect." 
Schwartz,  II  The  Powers  of  Government  at  132. 

AVhile  acknowledging  that — 

".  .  .  an  expression  of  Congressional  will  that  a  treaty  be  abrogated 
and  a  direction  to  the  President  to  terminate  a  treaty  would  perhaps 
be  the  most  effective  and  unquestionable  method  so  far  as  the  Govern- 
ment is  concerned  of  terminating  a  treaty.  .  .  ." 

The  State  Department  has  taken  the  position  that  "the  power  to 
denounce  a  treaty  inheres  in  the  President  of  the  United  States  in  his 
capacity  as  Chief  Executive  of  a  sovereign  state." 

".  .  .  This  capacity  ...  is  inherent  in  the  sovereign  quality  of  the 
Government,  and  carries  with  it  full  control  over  the  foreign  relations 
of  the  nation,  except  as  specifically  limited  by  the  Constitution.  With- 
out entering  into  a  lengthy  discussion  of  the  general  and  specific  argu- 
ments leading  to  this  conclusion,  it  will  perhaps  be  sufficient  to  quote 
the  conclusion  of  Professor  Willoughby  .  .  . :  'It  would  seem,  indeed. 
that  there  is  no  constitutional  obligation  upon  the  part  of  the  Execu- 
tive to  submit  his  treaty  denunciations  to  the  Congress  for  its  approval 
and  ratification,  although,  as  has  been  seen,  this  has  been  several  times 
done.'  The  author  questions  even  the  power  of  Congress,  by  joint  reso- 
lution or  otherwise,  to  direct  the  President  to  denounce  a  treaty,  though 
such  directions  also  have  been  given,  and  in  some  instances  followed, 
though  in  others  the  direction  has  been  successfully  refused.  .  .  .  This 
conclusion  would  seem  to  be  entirely  in  accord  with  the  general  spirit 
of  the  interpretation  of  the  Constitution  in  this  regard  by  the  Supreme 
Court  of  the  United  States.  As  indicated,  for  instnnce.  by  the  case 
of  United  States  v.  Curtiss-W right  Export  Co.,  299  U.S.  p.  304.  Hack- 
worth,  V  Digest  of  International  Lair  at  §  509. 

"  'A  contention  that  the  action  of  the  President  in  denouncing  a 
treaty  must  be  submitted  to  either  the  Senate  or  the  Congress  for  rat  i- 
fication  presupposes  that  action  by  one  or  the  other  of  them  is  neces- 
sary to  give  validity  to  the  action  of  the  President.  This  argument, 
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however,  would  seem  to  be  questionable  for  the  reason  that  when  the 
President  has  given  notice  of  the  desire  of  this  Government  to  termi- 
nate a  treaty,  the  failure  of  the  Congress  or  the  Senate  to  approve 
does  not  alter  the  situation.  The  notice  has  already  been  given  and  the 
foreign  government  may  decline  to  accept  withdrawal  of  such  notice. 
Consequently,  the  failure  of  the  Congress  or  the  Senate  to  approve  the 
action  of  the  President  would  be  of  no  avail.  .  .  .' "  Ibid. 

Raymond  J.  Celada, 
Senior  Specialist  in  American  Public  Law. 


February  25,  197-1. 
To  :  Committee  on  Foreign  Relations. 
From  :  Vita  Bite,  Analyst  in  Foreign  Affairs. 
Via  :  Chief,  Foreign  Affairs  Division. 
Subject :  Precedents  for  U.S.  abrogation  of  treaties. 

In  practice  no  settled  rule  or  procedure  has  been  followed  in  the 
termination  of  treaties.  Abrogation  has  been  effected  in  the  following 
way.-,:  by  the  President  acting  alone;  on  initiation  by  the  President 
with  the  approval  of  the  Senate ;  on  initiation  by  the  President  with  the 
approval  of  Congress;  on  initiation  by  the  Senate  with  the  acquies- 
cence  of  the  President;  and  on  initiation  by  the  Congress  with  the 
acquiescence  of  the  President. 

1.    ABROGATION    BY    ACT    OF    CONGRESS 

There  is  only  one  instance  in  which  action  by  the  Congress  in  the 
form  of  a  public  law  has  been  deemed  as  having  abrogated  a  treaty. 
This  occurred  in  1798  when  Congress  declared  that  the  treaties  entered 
into  with  France  from  1778  to  1789  were  no  longer  binding  on  the 
United  States.  Among  the  treaties  which  Congress  thus  declared  void 
was  a  Treaty  of  Alliance.1  This  also  appears  to  be  the  only  treaty 
abrogated  by  the  United  States  which  can  be  construed  as  a  mutual 
defense  treaty. 

Serious  differences  about  the  interpretation  and  application  of  cer- 
tain sections  of  the  Franco-American  treaties  arose  soon  after  the 
treaties  came  into  effect.  The  signing  of  the  Anglo-American  Treaty 
(the  Jay  Treaty)  in  February,  1796  signalled  the  beginning  of  an  open 
break  between  the  two  former  allies.  France  regarded  the  Jay  Treaty 
as  incompatible  with  the  earlier  Franco- American  treaties.  The  United 
States  refused  to  accept  this  view  and  accused  France  of  clear  and  re- 
peated breaches  of  their  treaties.  Finally  on  July  7,  179S  Congress 
annulled  the  treaties  with  France,  declaring  : 

Whereas  the  treaties  concluded  between  the  United  States 
and  France  have  been  repeatedly  violated  on  the  part  of  the 
French  government  and  the  just  claims  of  the  United  States 
r<>r  reparation  of  the  injuries  committed  have  been  refused, 
and  t  heir  attempts  to  ncgot  iate  an  amicable  adjustment  of  all 
complaints  between  (he  two  nations  have  been  repelled  with 
indignity:  and  whereas,  under  authority  of  the  French  (Jov- 


jned   'it   Purls.   Feb.    8,    1778  nn<]   entered   Into   force,   July   18,    1778.  For  text  of  the 
treaty  see,  Malloy.  William  COmp.   Treaties,  Convention,   International   Acta,   Protocols,  and 

Agreements  between  the  United  states  of  America  nn<l  other  Powers,  177G-1909.  v.  I, 
Wa  ihington,  U.S.  Government  Printing  Office,  1910,  i>i>.  -»7()  -483. 
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eminent,  there  is  yet  pursued  against  the  United  State-  a  s . 
tern  of  predatory  violence,  infracting  the  said  treaties  and 
hostile  to  the  rights  of  a  free  and  independent  rial  ion  : 

Be  it  enacted  by  the  Senate  taut  Bouse  of  Represi  ntatives 
of  the  United  States  of  America  in  Congerss  assembled.  That 
the  United  States  are  of  right  freed  and  exonerated  from  the 
stipulations  of  the  treaties  and  of  the  consular  convention, 
hereto  concluded  between  the  United  States  and  France;  and 
that  the  same  shall  not  henceforth  be  regarded  as  legally 
obligatory  on  the  Government  of  the  United  States.2 
The  Act  was  signed  by  President  Adams,  but  it  does  not  appear  that 
he  took  any  steps  to  give  France  notice  that  the  treaties  had  been  de- 
nounced by  the  United  States.3  The  lack  of  a  formal  notice  of  the 
abrogation  by  the  United  States  of  the  treaties  in  question  led  to  con- 
siderable controversy  as  to  whether  the  Act  of  1798  did,  in  fact,  termi- 
nate the  international  obligation  involved.4 

During  the  debate  on  the  Act  Congressman  Sewall  argued  that : 

It  is  certainly  a  novel  doctrine  to  pass  a  law  declaring  a 
treaty  void;  but  the  necessity  arose  from  the  peculiar  situa- 
tion of  this  country.  In  most  countries,  it  is  in  the  Chief 
Magistrate  to  suspend  a  treaty  whenever  he  thinks  proper; 
here  Congress  only  has  that  power.5 
An  opposing  position  was  taken  by  Congress  Harper  who  said  that  : 

It  is  the  business  of  the  Legislature  to  pass  laws ;  if  a  mani- 
festo is  proper  to  be  published  on  this  occasion,  it  would  more 
probably  fall  under  the  Executive  Department.  It  is  his  busi- 
ness to  issue  State  papers,  and  he  could  do  it  much  better 
than  it  could  be  done  in  this  House.6 

In  Bas  v.  Tingy  4  Dall  37  (1800),  some  Supreme  Court  Justices 
viewed  the  Act  as  a  partial  declaration  of  war  and  therefore  as  having 
validity  under  the  constitutional  power  of  Congress  to  declare  war.7 
The  statement  that  the  United  States  was,  in  effect,  in  a  situation 
amounting  to  a  state  of  war  with  France  came  up  repeatedly  during 
the  debates  in  the  House  on  the  bill  abrogating  the  treaties.  Congress- 
man Gallatin  felt  that  there  was  little  difference  between  saying  that 
the  treaties  were  ended,  and  declaring  war  outright.  He  moved  that  a 
declaration  of  war  be  added  as  an  amendment  to  the  bill  abrogating 
the  treaties.8  In  1846  during  Senate  debate  on  the  merits  of  the  1798 
actions  as  a  precedent  for  later  treaty  abrogation,  the  1798  congres- 
sional act  terminating  the  treaties  with  France  was  described  as  a 
"quasi  war  measure."9  It  was  pointed  out  moreover,  that  the  1798 
bill  as  originally  introduced  was  accompanied  by  a  long  preamble,  in 

2  1  Stat.  578  ;  Moore,  John  Basset.  A  Digest  of  International  Law.  v.  — ,  Washington, 
U.S.  Government  Printing  Office,  1906,  p.  356. 

3  Corwin,  Edward  S.  The  President,  Office  and  Powers  ;  History  and  Analysis  of  Practice 
and  Opinion.  1787-1957.  4th  ed.,  New  York.  New  York  University  Press,  1957,  p.  475.  n.  75. 

4  Garner,  J.  W.  and  V.  Jobst  III.  The  Unilateral  Denunciation  of  Treaties.  American 
Journal  of  International  Law,  v.  29,  1935  :  5S2-5S3  ;  Scott,  J.  B.,  ed.  The  Controversy  over 
Neutral  Rights  between  the  United  States  and  France,  1797-1800.  New  York.  Oxford 
University  Press,  1917,  pp.  104-152  ;  Harvard  Law  School,  Research  in  International  Law, 
Part  III  :  Law  of  Treaties,  Concord,  N.H.,  Rumford  Press,  1935,  p.  1086. 

5  U.S.  Congress.  Abridgement  of  the  Debates  of  Congress  from  1789  to  1S56.  v.  Ill,  New 
York.  D.  Appleton  &  Co.,  1857,  p.  312. 

« Ibid.,  p.  315. 

7  See  also  Reeves,  Jesse  S.  The  Jones  Act  and  the  Denunciation  of  Treaties.  American 
Journal  of  International  Law.  v.  15.  1921.  34-35. 

8  Abridgement  of  the  Debates  of  Congress,  v.  II.  p.  311. 
•  Abridgement  of  the  Debates  of  Congress,  v.  15,  p.  472. 
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which  were  set  forth  acts  of  flagrant  bad  faith,  if  not  of  war,  which 
France  had  perpetuated  against  the  United  States.10 

The  action  of  Congress  in  1798  was,  moreover,  described  in  the  1S46 
debate  in  the  House  of  Representatives  as  being  a  municipal  declara- 
tion only  to  the  citizens  of  the  United  States.  "Congress  did  not  assume 
to  abrogate  the  treaties  as  a  part  of  public  law;  but  finding  it  already 
violated  and  void,  it  declared  the  citizens  no  longer  bound  by  it."  " 

France  claimed  that  the  treaties  had  not  been  properly  abrogated 
and  that  they  therefore  continued  in  force.12  The  confused  situation 
was  finally  settled  by  the  convention  of  September  30,  1800.  by  which 
the  United  States  abandoned  certain  claims  against  France  in  ex- 
change for  renunciation  by  France  of  her  rights  under  the  treaties 
abrogated  by  the  Act  of  July  7, 1798. 

Many  years  later  the  United  States  Court  of  Claims  upheld  the  Act 
of  Congress  as  having  indeed  terminated  the  Franco-American  trea- 
ties. Thus  in  Hooper  v.  the  United  States,  Justice  Davis  ruled : 

We  are  of  the  opinion  that  the  circumstances  justified  the 
United  States  in  annulling  the  treaties  of  1778:  that  the 
act  was  a  valid  one,  not  only  as  a  municipal  statute  but  as 
between  nations:  and  that  hereafter  the  compact  ended.13 

A  similiar  decision  was  made  in  the  case  of  the  Ship  James  William 
v.  the  United  States.  In  this  case  it  was  ruled  that  the  United  States 
abrogated  the  treaty  in  toto,  and  thereby  relieved  France  from  all 
obligation  under  it.14 

All  other  cases  of  U.S.  abrogation  of  treaties  involved  action  by  the 
President,  sometimes  following,  sometimes  preceding  a  resolution  by 
the  Senate  or  the  whole  Congress,  and  sometimes  acting  alone — pur- 
portedly on  his  own  authority. 

2.  ABROGATION  BY  PRESIDENT  FOLLOWING  JOINT  RESOLUTION  OF  CONGRESS 

There  are  many  instances  of  the  President  giving  notice  of  the 
intention  of  the  United  States  to  terminate  a  treaty  following  a  reso- 
lution to  that  effect  passed  by  the  whole  Congress.  In  1845  a  bill  to 
organize  a  territorial  government  in  Oregon  was  passed  by  the  House. 
The  bill  contained  a  provision  stating: 

Sec.  43.  And  he  it  further  enacted*  That  the  President  of  the 
United  States  be,  and  he  is  hereby,  required  to  cause  due 
notice  to  be  given  to  the  British  Government  of  the  desire 
and  intention  of  the  Government  of  the  United  States  to 
annul  and  abrogate  the  convention  with  Great  Britain  rela- 
i  Lve  to  territory  on  the  northwest  coast  of  America  .  .  ,15 


The  Congressional  Oiobe.  v.  17,  Feb.  7,  1R4G  :  2f»4. 
fbid. 
uCrandall,  Samuel  B.   Treaties.  Their  Making  and  Fnforeement.  2d  ed..  Washington. 
John  Byrne  and  Co  ,  1916  p.  463  :  Moor.-.  John  B.  History  and  nicest  of  the  International 
Arbitration  to  which  tin-  rutted  States  has  been  a  Pnrtv,  v.  V.  Washington,  U.S.  Govern- 
ment Printing  Ofhee.  1898,  pp.  4H90-4440  pnsslm. 

Hooper  v.  the  United  State* ,  'l'l  U.S.  Court  of  Claims,  425-420.  See  also  the  disensslon 
in  Blnha,  Bhek  P.  Unilateral  Denunciation  of  Treaty  because  of  Prior  Violations  of  Obliga- 
tions by  Other  i'nrty.  The  Hague,  Martlnus  Nljhoff,  1966.  pp.  44-45;  Mathews,  John  M. 
The  Ponduel  of  American  Foreign  Relations,  New  York.  The  Century  Co.  1922;  p  23S ; 
Crandall.  Treaties,  pp.  4C,::.  t  96 
•  <  'randall.  Treaties,  p.  468. 

ingressional  Globe,  v.  17.  Feb.  7.  1846,  298. 
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At  the  beginning  of  the  next  session  of  Congress,  in  his  first  annual 
message  to  Congress  on  December  2,  1845,  President  Polk  staled  that 
he  felt  notice  should  be  given  of  the  intention  of  the  United  States 
to  terminate  the  1827  Convention  with  Great  Britain  concerning  the 
joint  occupation  of  the  Oregon  territory.  He  recommended,  therefore, 
that  "provision  be  made  by  law  for  giving  it  [notice]  accordingly."  ' 
To  accompany  his  message  President  Polk  also  transmitted  to  Con- 
gress various  documents  from  the  Department  of  State  relating  to 
negotiations  with  Great  Britain  in  an  attempt  to  reach  a  compromise 
on  the  Oregon  question.17 

There  was  much  debate  in  Congress  during  the  early  months  of 
1846  concerning  the  termination  of  the  treaty  with  Great  Britain. 
Several  Congressmen  expressed  the  view  that  a  notice  of  treaty  abro- 
gation would  be  tantamount  to  a  declaration  of  war.  Others  declared 
unequivocally  that  "war  cannot  be  the  direct  and  necessary  result  of 
the  notice  to  abrogate  this  convention,"  18  and  "the  notice  is  not  per  se, 
a  declaration  of  war,  but  on  the  contrary  was  designed,  when  pro- 
vided for,  as  a  means  of  preventing  it,"  19 

If,  however,  the  notice  of  U.S.  intention  to  terminate  the  treaty  was 
not  regarded  as  a  war  declaration,  then  the  difficult  question  arose  of 
who  had  the  power  to  abrogate  the  treaty — the  President,  the  Senate, 
the  House  of  Representatives,  or  some  combination  of  the^e  agents? 
Many  different  answers  to  this  question  were  expressed  during  the 
debate  in  both  houses  of  Congress.  Senator  Magnum  expressed  the 
view  that  the  matter  of  treaty  abrogation  should  not  have  been 
brought  before  Congress  at  all — except  as  a  war  or  r/i/rrsi  war  question. 
There  was,  he  argued,  no  direct  or  delegated  authority  by  which  Con- 
gress could  in  any  way  affect  an  existing  treaty  by  either  amending, 
altering  or  abrogating  it.  This  responsibility  belonged  to  the  Execu- 
tive. Senator  Magnum  was,  moreover,  quite  shocked  to  find  that  the 
Executive  "in  a  Government  of  free  and  written  constitutions,  should 
call  on  the  Senate  to  act,  not  on  their  responsibility,  but  on  the  respon- 
sibility of  the  Executive."  20 

The  minority  report  of  the  House  Committee  on  Foreign  Affairs 
ended  with  a  resolution  stating : 

That  the  question  whether  a  notice  to  terminate  the  conven- 
tion between  the  United  States  of  America  and  Great  Britain, 
of  October,  1818,  and  continued  in  force  by  the  convention 
of  August,  1827,  ought  to  be  given,  is  not  a  matter  for  the 
decision  of  Congress,  and  upon  it  this  House,  at  the  present, 
refrains  from  the  expression  of  any  opinion.21 

The  minority  report  questioned  the  propriety  of  the  President's  invi- 
tation to  Congress  to  help  him  give  notice.  The  report  further  ques- 
tioned whether  the  House — which  constitutionally  has  no  Executive 
function  whatever,  could  participate  in  the  act  of  giving  notice.  It 

16  Richardson.  Tames  P..  comp.  A  Compilation  of  the  Messages  and  Papers  of  the  Presi- 
dents, 1780-1807.  v.  4,  Washington.  U.S.  Government  Printing  Office,  1807,  p.  395;  also 
Congressional  Glohe.  v.  17.  Dec.  3.  1845.  3. 

17  Congressional  Globe,  v.  17.  Dec.  2.  1845,  22-37. 

1R  Congressional  Glohe  v.  17,  .Tan.  16.  1840,  110  ;  Jan.  5,  1040,  15. 
™  TMd. 

20  .Abridgement  of  the  Debates  of  Congress,  v.  15,  April  1840.  p.  472. 

21  U.S.  Congress.  House.  Report  No.  34,  20th  Cong.,  1st  scss..  Jan  5,  1840.  p.  3.  The 
majority  report  was  not  printed,  nor  is  it  included  in  the  debate  in  Congressional  Globe. 
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asked  what  warrant  the  House  had  to  act  in  the  abrogation  of  a  treaty 
when  the  Constitution  confers  on  it  no  more  power  or  agency  to  termi- 
nate a  treaty  than  to  make  one.  except  in  the  case  of  a  declaration  of 
war,  which  would  dissolve  all  existing  treaties : 

The  House,  by  its  resolution,  might  declare  that  it  was  ex- 
pedient or  inexpedient  to  give  this  notice ;  and  if  in  the  one 
form  or  the  other,  the  President  might  or  might  not  give  heed 
to  it.  But  it  has  no  power  to  originate,  or  to  concur  in  a  leg- 
islative proceeding,  whether  in  the  form  of  joint  resolution 
or  bill  to  authorize  this  notice  to  be  given.  It  can  neither  give 
nor  witlihold  power  to  that  end.22 

The  majority  of  the  members  of  Congress  felt,  however,  that  the 
President  had  acted  properly  in  asking  Congress  to  act  on  the  ques- 
tion of  terminating  the  treaty  with  Great  Britain.  These  legislators 
pointed  out  that  no  President  l>efore  had  ever  given  notice  without 
congressional  action.  Moreover,  it  was  pointed  out  that  the  House  of 
Representatives  during  the  previous  Congress  had  assumed  that  it  had 
the  necessary  jurisdiction  in  the  matter  and  had  passed  a  provision 
directing  the  President  to  give  notice.  The  Senate  had  also  debated 
similar  actions  since  that  time.  Thus  both  houses  clearly  felt  that  the 
question  of  notice  was  one  involving  legislative  sanction  and  there- 
fore within  their  jurisdiction.23  It  was  argued,  moreover,  that  giving 
the  Executive  exclusive  powers  in  treaty  abrogation  would  be  tant- 
amount to  giving  him  exclusive  power  to  declare  war  since  the  abroga- 
tion being  debated  was  viewed  by  many  as  a  measure  which  might 
end  in  war.  or  which  might  be  equivalent  to  a  declaration  of  war.24 

The  prevailing  expression  in  Congress  was  that  while  the  power  to 
make  treat  ies  clearly  belonged  to  the  President,  and  the  Senate  jointly, 
the  power  to  abrogate  treaties  belonged  to  the  joint  action  of  both 
J Touses  of  Congress: 

Our  object,  as  expressed  on  all  sides  of  the  House,  is,  to 
abrogate  the  treaty  of  1818,  as  renewed  in  1827  between  Eng- 
land and  the  United  States,  which  is  clearly  a  legislative  duty, 
that  cannot  be  performed  constitutionally  by  any  other  power 
than  the  joint  power  of  both  Houses  of  Congress,  as  proposed 
by  the  resolution  before  us.25 

!  he  rationale  for  regaining  an  act  of  Congress  to  abrogate  treaties 
lay  in  the  fact  that  a  treaty  is  the  supreme  law  of  the  land.  The  power 
to  annul  a  treaty  was,  therefore,  the  power  to  annul  a  law.  This  clearly 
was  not  an  Executive  power,  which  is  a.  power  to  execute  the  laws, 
but  not  to  make  or  repeal  them.  It  was  clearly  a  legislative  power  "and 
therefore  vested  in  Congress."  M 

Once  O  decided  that  it  had  the  power  to  legislate  on  the  mat- 

ter of  treaty  termination,  the  only  question  which  remained  was  the 
manner  in  which  the  President  was  to  be  authorized  to  give  notice  of 
termination.  The  original  version  of  the  joint  resolution  stated: 


"  Tbid. ,  Congressional  Globe, 
gresslonal  Globe,  v.  17, 
**  Ibid.,  Feb.  !t.  1846,  p,  ins. 

•  Tb{d    Feb  7    I84fl  - 

*  Tbid  .  Jan.  28,  1846,  !•    163 


v.  in.  January  1846,  i».  139. 
Feb.  6,  1846,  \>.  281. 
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Resolved  by  the  Senate  and  limine  of  Representatives  of  the 
United  States  of  America,  in  Congress  assembled,  That  the 

President  of  the  United  States  forthwith  cause  notice  to  be 
given  to  the  Government  of  (Treat  Britain  .  .  r~ 

Some  members  of  Congress  felt  that  the  wording  made  the  notice  too 
absolute  and  left  to  the  President  no  choice  as  to  the  tune  and  manner 
in  which  notice  was  to  be  given.  Congressman  Halliard  proposed  a 
change  in  the  wording  of  the  resolution  which  would  "leave  to  the 
wisdom  and  discretion  of  the  Executive  the  selection  of  the  manner 
and  time  of  giving  the  notice.*'28  This  change  was  accepted  by  both 
Houses  of  Congress  and  the  final  version  of  the  resolution  read: 

Resolved  by  the  Senate  and  House  of  Represt  ntatives  of  tin 
United  states  of  America  in  Congress  assembled,  That  the 
President  of  the  United  States  be.  and  he  is  hereby  author- 
ized, at  his  discretion,  to  give  to  the  Government  of  Grea< 
Britain  the  notice  required  .  .  ,29 

Although  the  joint  resolution  was  approved  on  April  27,  1840  and 
notice  of  the  intention  of  the  United  States  to  terminate  the  treaty 
with  Great  Britain  was  duly  given,  the  treat}-  was.  in  fact,  superseded 
by  a  new  treaty  signed  on  June  15, 184G. 

Another  treaty  which  was  terminated  pursuant  to  notice  given  by 
the  United  States  on  the  authority  of  a  joint  resolution  of  Congress 
was  the  Reciprocity  Treaty  as  to  Fisheries,  Duties,  and  Navigation 
with  Great  Britain  of  June  5,  1854.30  A  joint  resolution  introduced  in 
the  House  of  Representatives  in  the  spring  of  1864  declared: 

Be  it  resolved  by  the  Senate  and  House  of  Representatives 

of  the  United  States  of  America  in  Congress  assembled*  That 
the  President  of  the  United  States  be,  and  he  is  hereby  author- 
ized and  required  to  give  notice  to  the  Government  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  .  .  .31 

Congressional  debate  on  the  abrogation  of  this  treaty  was  extremely 
brief.  Apparently  Congress  felt  that  because  this  treaty  was  concerned 
with  commerce  with  a  foreign  nation  as  well  as  U.S.  revenues  both 
of  which  lie  within  the  purview  of  congressional  action,  it  had  the 
power  to  abrogate  a  treaty  which  dealt  with  such  questions."2 

The  only  serious  question  which  arose  concerning  the  abrogation  of 
this  treaty  was  whether  the  treaty  could  be  abrogated  ten  years  after 
its  ratification  (on  September  111  1854)  or  the  President/s  proclama- 
tion (March  16,  1855).  "In  either  event  this  Congress  would  be  called 
upon  to  give  notice  and  the  only  question  would  be  whether  it  should 
be  done  at  this  session  or  next."  33 

A  few  members  of  Congress  felt  that  the  termination  clause  should 
be  struck  from  the  resolution  and  only  the  section  providing  for  ap- 


-'  Congressional  Globe,  v.  17,  Jan.  6,  1S46.  p.  112. 
29  Ibid.,  p.  113. 

29  Abridgement  of  the  Debates  of  Congress,  v.  15,  April  1846.  p.  484. 

30  Malloy.  Treaties,  v.  1.  pp.  668-672  ;  MeClure,  Wallace,  International  Executive  Agree- 
ments, Democratic  Procedure  under  the  Constitution  of  the  United  States,  New  York. 
Columbia  Universitv  Press,  1941,  p.  22. 

31  Congressional  Globe,  v.  34.  Mav  6.  1S64.  p.  2509. 
K  Ibid.,  May  27,  1S64.  p.  156. 

33  Ibid.,  May  19,  1864,  p.  2364. 
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pointment  of  commissioners  from  both  countries  to  meet  and  attempt 
to  negotiate  should  be  retained.  If  the  negotiations  were  to  fail  then 
the  treaty  should  be  terminated.34 

By  the  beginning  of  the  next  year  general  agreement  on  the  im- 
mediate need  to  terminate  the  treaty  with  Great  Britain  had  been 
reached  and  a  joint  resolution  to  that  effect  was  passed  by  both  houses 
of  Congress.  In  the  final  version  of  the  bill  the  words  relating  to  the 
action  of  the  President  were  altered  slightly  so  that  it  read : 

Resolved  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That 
notice  be  given  of  the  termination  of  the  reciprocity  treaty 
according  to  the  provision  contained  therein  for  the  termi- 
nation of  the  same ;  and  the  President  of  the  United  States 
is  hereby  charged  with  the  communication  of  such  notice  to 
the  Government  of  the  United  Kingdom  of  Great  Britain  and 
Ireland.35 

The  treatv  terminated  bv  notice  from  the  United  States  on  March  7, 
1866.  b 

A  joint  resolution 36  authorizing  the  President  to  communicate 
notice  of  termination  of  the  treaty  of  Commerce  and  Navigation  of 
July  17,  1857  with  Belgium 37  was  passed  by  both  houses  of  Congress 
without  substantial  debate  in  June,  1874.  The  treaty  was  duly  termi- 
nated by  notice  from  the  United  States  on  July  1, 1875. 

A  joint  resolution  was  again  used  to  direct  the  President  to  termi- 
nate Articles  XYIII-XXV,  inclusive,  and  Article  XXX  of  the 
May  S.  1971  treaty  with  Great  Britain.38  During  the  brief  congres- 
sional debate  concerning  the  resolution  no  doubt  was  expressed  about 
the  propriety  of  such  action.  The  general  view  expressed  was  that  "by 
law  we  can  require  the  President  to  give  notice  under  that  treaty  in 
accordance  with  its  terms."  39 

In  later  debate  this  position  was  made  even  clearer: 

so  as  to  guard  against  any  possible  misapprehension  or  im- 
plication concerning  the  joint  resolution,  that  the  committee 
by  reporting  it  does  not  mean  to  have  the  Senate  understand 
that,  we  think  it  is  indispensable  that  the  termination  should 
be  made  by  a  joint  resolution:  and  the  question  is  open  and 
under  reserve.  I  mention  this  so  that  there  shall  be  no  impli- 
cation that  the  President  by  and  with  the  consent  of  the 
Senate  alone  can  not  terminate  it.  I  think  he  can:  but  to  save 
all  possible  question  we  wish  to  pass  the  joint  resolution  if  we 
can:  but  if  we  can  not  we  shall  undoubtedly  (although  I 
only  speak  for  myself  now)  ask  the  Senate  in  its  constitu- 
tional capacity  of  an  adviser  in  respect  of  the  foreign  affairs 
of  the  Government,  to  advise  the  President  to  put  an  end  to 
the  treaty  whether  we  have  time  to  get  the  measure  through 
both  Houses  or  not.40 


M  TUd.,  Mav  10.  isr,4.  p.  2.171. 

>i  Globe,  v.  85,  Jan.  is  1865  p  277 
K  ThM.,  v.  4'!.  Juno  0.  1874,  p.  4704. 

"Malloy,  Treaties,  v.   i.  pp.  700  722;  McClure,  international  Executive  Agreements 
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The  final  wording  of  the  joint  resolution  loft  little  doubl  us  to  the 
position  of  Congress  and  the  President  in  the  termination  of  treaties: 

the  President  be,  and  he  hereby  is,  directed  to  give  and  com- 
municate to  the  government  of  her  Britannic  Majesty  such 

notice  of  such  termination  on  the  first  day  of  July,  A.l). 
1883,  or  as  soon  thereafter  as  may  be.41 

The  treaty  was  duly  terminated  on  duly  1,  1885  after  the  United 

States  had  given  its  notice  of  termination.42 

Section  16  of  the  Seaman's  Act,  approved  March  4.  1915,  provided 
for  termination  of  treaties  which  conflicted  with  the  law.  The  word- 
ing of  the  Congressional  directive  was  stronger  than  usually  found 
in  most  earlier  resolutions  advocating  the  desirability  of  abrogation 
of  treaties.  The  Act  stated : 

That  in  the  judgment  of  Congress,  articles  in  treaties  and 
conventions  of  the  United  States  insofar  as  they  provide  for 
the  arrest  and  imprisonment  of  officers  and  seamen  deserting 
.  .  .  and  any  other  treaty  provisions  in  conflict  with  this  Act 
ought  to  be  terminated,  and  to  this  end  the  President  be,  and 
he  is  hereby,  requested  and  directed,  within  ninety  days  after 
the  passage  of  the  Act,  to  give  notice  to  the  several  govern- 
ments respectively  that  so  much  as  hereinbefore  described  of 
all  such  treaties  and  conventions  between  the  United  States 
and  foreign  governments  will  terminate  on  the  expiration  of 
such  periods  after  notices  have  been  given  as  may  be  required 
in  such  treaties  and  conventions.43 

This  provision  did  not,  however,  attempt  to  annul  treaties  directly; 
rather  the  President  was  directed  to  give  the  necessary  notices.  Within 
the  stipulated  ninety  days,  notices  were  duly  given  to  the  following 
states:  Austria-Hungary,  Belgium.  Brazil,  China,  Colombia,  Den- 
mark, France,  Great  Britain,  Greece.  Italy,  the  Netherlands,  Rumania, 
Spain,  Sweden,  Norway,  the  Congo,  and  Tonga.44  Since  the  Seamen's 
Act  contained  provisions  conflicting  with  treaty  stipulations  to  winch 
the  United  States  was  party,  the  President  was  placed  under  practical 
compulsion  to  give  the  required  notices.  Mathews  observes  that  in  such 
instances,  when  Congress  ".  .  .  passes  legislation  in  conflict  with  a 
treaty,  the  President  is  practically  bound  in  the  international  sense, 
and  legally  bound  in  the  municipal  sense,  to  consider  the  treaty  termi- 
nated and  to  notify  the  foreign  governments  accordingly."45  This 
episode  in  treaty  termination  by  the  United  States  was  described  by 
Wallace  McClure  as  "perhaps  the  outstanding  example  of  congres- 
sional action  looking  definitely  to  the  terminaton  of  treaties  by 
unilateral  action  of  the  United  States/' 46 

An  even  more  far-reaching  amendment  of  treaties  was  undertaken 
by  Congress  in  section  34  of  the  Merchant  Marine  Act  (Jones  Act)  of 
1020: 


41  Thfd.,  Feb.  6.  1«83.  p.  3298. 

42F.S.  treaties  with  the  Hawaiian  Islands  were  terminated  after  the  cession  of  the 
Island  to  the  United  States  was  accepted  bv  a  joint  resolution  and  approved  by  the 
President  on  Jnlv  7.  1S99.  30  Stat.  75  :  Malloy,  Treaties,  v.  1,  p.  908. 

«  39  Stat.  1184. 

44  For  detailed  discussion  see  Ha  ok  worth.  Green  H.  Digest  of  International  Law,  v.  5, 
Washington.  U.S.  Government  Printing  Office.  1943.  pp.  309-317. 

*'  Mathews,  Conduct,  p.  232. 

46  International  Executive  Agreements,  p.  22. 
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In  the  judgment  of  Congress,  articles  or  provisions  in 
treaties  or  conventions  to  which  the  United  States  is  a  party, 
which  restrict  the  right  of  the  United  States  to  impose  dis- 
criminating customs  duties  on  imports  entering  the  United 
States  in  foreign  vessels  and  in  vessels  of  the  United  States, 
and  which  also  restrict  the  right  of  the  United  States  to  im- 
pose discriminatory  tonnage  dues  on  foreign  Aressels  and  on 
vessels  of  the  United  States  entering  the  United  States  should 
be  terminated,  and  the  President  is  hereby  authorized  and 
directed  within  ninety  days  after  this  Act  becomes  law  to  give 
notice  to  the  several  governments,  respectively,  parties  to  such 
treaties  or  conventions,  that  so  much  thereof  as  imposes  any 
such  restriction  on  the  United  States  will  terminate  on  the  ex- 
piration of  such  periods  as  may  be  required  for  the  giving  of 
such  notice  by  the  provisions  of  such  treaties  or  convention.47 

President  Wilson  signed  the  Jones  Act,  but  declined  to  give  notice  of 
termination  as  directed;  and  none  of  his  successors  has  complied  with 
the  directive. 

Although  the  language  of  Sec.  34  of  the  Jones  Act  closely  parallels 
that  of  Sec.  16  of  the  Seamen's  Act,  the  circumstances  surrounding  the 
two  directives  are  not  comparable.  Whereas  provisions  of  the  Seamen's 
Act  conflicted  with  treaty  obligations,  no  provisions  of  the  Merchant 
Marine  Act  were  inconsistent  with  treaty  obligations.  The  Act  merely 
called  upon  the  President  to  terminate  those  obligations  which  served 
as  a  deterrent  to  future  Congressional  action  of  a  discriminatory 
character :  it  did  not  specifically  indicate  Congressional  intention  to  im- 
pose discretionary  duties,  an  action  which  would  have  conflicted  with 
existing  treaties.  Since  no  treaties  were  violated  by  federal  law,  Presi- 
dent  Wilson,  and  subsequently  President  Harding,  took  the  position 
(hat  Sec.  34  was  an  unconstitutional  interference  with  the  Executive's 
power  to  carry  on  the  international  relations  of  the  United  States,  by 
which  the  Congress  in  effect  attempted  to  compel  the  Executive  to  re- 
negotiate treaties  with  other  countries.  Wilson  also  noted  that  he  did 
not  consider  that  his  approval  of  the  act  required  him  to  carry  out  any 
provisions  which  he  deemed  outside  the  powers  of  Congress.48 

3.   ABROGATION   BY   CONCURRENT   RESOLUTION 

No  precedents  were  found  for  the  termination  of  treaties  by  eon- 
current  resolution,  i.e.  by  joint  action  of  the  Senate  and  House  without 
Presidential  signature.  However,  such  procedure  was  proposed  in  the 
first  reservation  to  the  Versailles  Treaty  and  was  approved  by  a 
majority  of  the  Senate.  The  reservation  provided  that  notice  of  with- 
drawal from  the  League  of  Nations  by  the  United  States  could  bo 
given  by  a  concurrent  resolution  of  the  Congress  of  the  United  States. 
As  the  Treaty  was  never  ratified  by  the  Senate,  the  provisions  of  the 
resei  \  at  ion  were  never  put  into  force. 

Debate  in  the  Senate48  on  the  reservation  centered  on  the  issue  of 
whether  a  concurrent  resolution  was  a  proper  instrument  for  eonvev- 

Stal    1007;  f<>r  detailed  discussion  see  Reeves,  tiio  .Tours  Act,  :\:\  -38  ;  Hack-worth, 
International  Law,  v.  5,  pp.  ::'j-.j  ::'j!t. 
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ing  U.S.  notice  of  withdrawal.  Those  Senators  in  favor  of  t  he  reserva- 
tion argued  two  essential  points.  First,  they  claimed  that  notice  of 

withdrawal  from  the  League  would  not  have  the  character  of  law  and 
would  therefore  be  exempt  from  provisions  of  Article  I,  Sec  7  of  the 
Constitution,  which  requires  Presidential  signature  on  all  matters  of 
law.  The  supporters  of  the  reservation  did  not  attempt  to  claim  that 
Congress  had  the  authority  to  abrogate  any  treaty  by  passage  of  con- 
current, resolution.  Rather,  they  claimed  that  withdrawal  from  the 
League  would  not  represent  abrogation  of  the  treaty,  but  would  be  the 
exercise  of  a  right  authorized  by  provision  of  the  treaty  and  won  Id 
recognize  the  continuing  validity  of  the  treaty.  Secondly,  proponents 
of  the  reservation  argued  that  treaty  law  could  be  considered  as  the 
supreme  law  of  the  land,  equal,  in  effect,  with  the  Constitution,  and 
that  therefore  provisions  of  a  treaty  could  establish  the  method,  for 
withdrawal  from  all  or  part  of  that  treaty. 

Several  amendments  to  the  reservation  were  proposed  which  would 
either  have  eliminated  reference  to  the  means  by  which  the  United 
States  could  give  a  notice  of  withdrawal — apparently  implictly  as- 
suming that  a  joint  resolution  for  concurrent  resolution  in  the  wording 
of  the  reservation.  It  was  argued  that  the  purpose  of  the  concurrent 
resolution  proposal  Avas  simply  to  exclude  the  President  of  the  United 
States  from  participation  in  a  withdrawal  decision.  The  Senators 
supporting  the  amendments,  and/or  including  those  opposed  to  the 
reservation  altogether,  argued  that  a  L>.S.  notice  of  withdrawal  would 
have  the  character  of  law.  It  was  pointed  out  that  no  precedent  existed 
for  terminating  a  treaty  by  concurrent  resolution.  Further,  the  Execu- 
tive is  the  sole  channel  of  communication  between  the  United  States 
and  other  countries  or  international  groups ;  if  the  President  chose  to 
disregard  a  concurrent  resolution,  the  Congress  won. Id  lack  even  the 
recourse  of  overriding  his  position  by  a  two-thirds  majority,  as  it 
could  do  if  a  joint  resolution  were  vetoed.  Opponents  of  the  concurrent 
resolution  procedure  generally  agreed  that  the  Executive  acting  alone 
would  lack  the  necessary  authority  to  give  notice  of  U.S.  withdrawal 
from  the  League,  but  that  without  the  concurrence  of  the  Executive  the 
Congress  also  lacked  necessary  authority. 

Had  the  Versailles  Treaty  and  this  reservation  been  ratified. 
Mathews  concludes  that  the  concurrent  resolution  procedure  would 
have  had  little  effect  on  the  relative  powers  of  the  Congress  and  the 
Executive : 

The  President  could  certainly  not  thus  be  stripped,  even 
with  his  consent,  of  any  constitutional  power  that  he  may 
have  of  effecting  the  termination  of  a  treaty,  and  such  a  con- 
current resolution  would  have  not  international  validity  if 
he  were  opposed  to  the  policy  involved.  It  would  merely  in- 
form him  of  the  wishes  of  Congress,  which  he  could  not  be 
compelled  against  his  will  to  carry  out.  Otherwise,  hopele— 
confusion  would  result  from  divergent  views  of  the  two  au- 
thorities upon  such  questions  as  the  termination  of  the  treaty 
or  our  withdrawal  from  the  League.50 


M  Mathews,  Conduct,  p.  229. 
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Finally,  the  circumstances  of  the  Senate  debate  on  the  entire  treaty, 
namely,  the  opposition  of  Republican  majority  to  the  Democratic 
ident,  must  be  noted.  Holt  observes  that : 

.  .  .  the  constitutional  struggle  of  the  Senate  against  the 
President  was  subordinated  to  politics.  Only  Republicans 
entered  the  battle  in  defense  of  the  Senate's  prerogatives.  The 
Democrats,  with  the  exception  of  the  very  few  who  fought 
Wilson,  saw  no  invasion  of  the  rights  of  the  Senate.  This 
division  proved  the  supremacy  of  political  considerations.  A 
Republican  senator  gave  evidence  to  the  same  effect.  In  speak- 
ing of  the  first  reservation  McCumber  said,  "I  am  satisfied 
that  if  we  had  a  Republican  President  today  we  would  not  be 
insisting  that  he  should  be  eliminated  from  any  voice  in  the 
matter  of  any  future  action  that  we  might  take  in  respect  to 
staying  in  or  getting  out  of  this  league  of  nations.51 

4.   ABROGATION   BY  PRESIDENT  FOLLOWING   APPROVAL  BY   SENATE 

We  found  only  two  instances  in  which  the  President  terminated  a 
treaty  after  obtaining  the  approval  of  the  Senate  alone.  On  Decem- 
ber 4,  1854,  President  Pierce  in  his  annual  message  to  Congress  de- 
clared it  expedient  that  the  required  notice  for  termination  of  the 
Treaty  of  Friendship.  Commerce,  and  Navigation  with  Denmark  32  of 
April  20.  1826,  be  given.  The  question  was  discussed  at  some  length 
in  the  Senate  and  a  resolution  authorizing  such  action  was  unani- 
mously passed  by  the  Senate  on  March  3, 1855.53 

The  following  year  Senator  Charles  Sumner  questioned  the  legality 
of  the  Senate  resolution  on  the  following  grounds : 

First.  Tn  the  absence  of  any  express  words  in  the  Constitu- 
tion, the  power  to  abrogate  treaties  should  not  be  attributed  to 
any  mere  fraction  of  the  Government,  as  to  the  President,  or 
to  the  President  and  Senate,  nor  to  any  branches  short  of  the 
whole  Government  embodied  in  an  act  of  Congress.  Tn  view 
of  the  magnitude  of  the  power,  T  am  at  a  loss  to  see  how  any 
other  conclusion  can  be  adopted  at  this  point. 

Secondly.  The  Constitution  has  expressly  lodged  the  war- 
making  power  in  Congress,  and  in  doing  so  seems,  by  implica- 
tion, to  have  placed  the  treaty-abrogating  power  in  the  same 
body:  for  the  latter  seems  to  be  an  incident  of  the  former. 
The  abrogation  of  a  treaty  may  be  the  prelude  of  war :  indeed, 
it  may  practically  amoimt  to  a  declaration  of  war.  The 
powers,  though  differing  in  degree,  are  kindred  in  charac- 
ter, and  should  go  together. 

Thirdly,  The  Constitution  has  stepped  forward,  and  ex- 
pressly declared  that  treaties  shall  be  the  "supreme  law  of  the 
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land;"  and  I  know  no  way  in  which  those  word-  can  have 
complete  efficacy,  unless  they  are  held  to  impress  upon  treat  ies 
the  character  of  law,  so  that  they  will  not  only  be  n  cognized 

as  such  by  the  courts,  but  also  be  irrepealable  except  by  act 
of  Congresx;'^ 

In  addition  to  this  Senator  Simmer  introduced  r  resolution  which 
directed  the  Committee  on  Foreign  Relations  to  consider  enactment 
of  legislation  in  which  both  houses  of  Congress  would  participate  to 
''effectively''  abrogate  the  treaty  with  Denmark  "in  conformity  with 
the  requirements  of  the  Constitution,  under  which  every  treaty  is  a 
part  of  the  'supreme  law  of  the  land,'  and  in  conformity  with  the 
practice  of  the  government  in  such  cases."  5S 

The  Senate  Committee  on  Foreign  Relations,  to  which  the  matter 
referred,  made  a  full  report  on  April  7,  1956.56  The  report  refused  to 
yield  to  the  precedents  of  1798  and  1846  in  which  termination  was 
effected  by  joint  action  of  both  houses  and  maintained  that  the  right 
to  give  notice  of  treaty  abrogation  resides  in  the  treaty-making  power 
that  is — the  President  with  the  advice  and  consent  of  the  Senate." 
The  report  concluded,  moreover,  that  the  notice  which  was  given  by 
the   President  of   Denmark,   pursuant  to  the   Senate  resolution: 

is  sufficient  to  cause  such  treaty  to  terminate  and  be  annulled, 

to  all  intents  whatsoever,  pursuant  to  the  eleventh  article 

thereof;  and  that  no  other  or  further  act  of  legislation  is 

necessary  to  put  an  end  to  said  treaty,  as  part  of  the  law  of 

the  land.58 

The  treaty  was  considered  terminated  on  April  15,  1856,  pursuant  to 

notice.  The  following  year,  however,  the  treaty  was  renewed  except 

f  OT"  one  article.59 

The  other  instance  in  which  the  President  sent  notice  of  the  inten- 
tion of  the  United  States  to  terminate  a  treaty  after  obtaining  the 
approval  of  the  Senate  alone  occurred  many  years  later.  In  1920  Presi- 
dent Wilson  requested  and  later  received  Senate  advice  and  consent 
to  termination  of  United  States  adherence  to  the  International  Sani- 
tary Convention  of  1903.60 

5.   ABROGATION    BY   PRESIDENT   PRECEDING    CONGRESSIONAL   APPROVAL 

Apparently  the  first  President  to  give  notice  of  termination  of  a 
treaty  without  prior  congressional  endorsement  was  President 
Lincoln.  On  November  23,  1864,  he  gave  notice  of  the  intention  of  the 
United  States  to  terminate  the  agreement  of  1817  with  Great  Britain 
(Rush-Bagot    Convention)    concerning   naval    forces   in   the    Great 

z*  Congressional  Globe,  v.  2T5,  May  8,  1856,  p.  1147. 

55  U.S.  Congress,  Senate,  Report  no.  97.  34th  Congress,  1st  session  April  7,  1856,  p.  1. 
Also  reprinted  in  Congressional  Record,  v.  58.  November  8,  1019,  p.  8126. 

56  U.S.  Congress.  Senate.  Report  no.  97,  34th  Congress,  1st  session,  April  7,  1856. 
&"  It  id.,  pp.  6-7. 

MT'.S.  Congress.  Senate.  Report  no.  97,  34th  Congress,  1st  session,  April  7,  1856,  p.  8. 

68  Crandall.  Treaties,  p.  459. 

80  Malloy,  Treaties,  v.  2.  p.  2066  :  for  the  President's  message  to  the  Senate  and  the  text 
of  the  Senate  Resolution  of  May  26,  1921  see  Congressional  Record,  v.  61,  pt.  2,  May  26, 
1921.  pp.  1793-1794  ;  Redmond,  C.  F.,  comp.  Treaties,  Convention,  International  Acts, 
Protocols,  and  Agreements  between  the  United  States  of  America  and  Other  Powers : 
1910-1923.  (v.  3  of  Malloy,  Treaties),  Washington,  U.S.  Government  Printing  Office,  1923, 
v.  3  pp.  2877-2879. 
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Lakes.61  In  the  preceding  session  of  Congress,  a  resolution  to  that  effect 
had  passed  the  House,  but  failed  in  the  Senate.  After  the  notice  had 
been  communicated  to  the  British  government,  a  joint  resolution,  ap- 
proved on  February  9,  1865,  "'adopted  and  ratified"  the  notice  "as  if 
the  same  had  been  authorized  by  Congress/'62  This  congressional 
action,  however,  had  no  effect  on  the  ultimate  fate  of  the  treaty:  the 
notice  of  termination  was  subsequently  withdrawn  by  the  President 
and  t lie  treaty  continued  in  force.63 

Another  case  in  which  the  President  gave  notice  without  prior  con- 

sional  direction  or  approval  occurred  on  December  IT,  1911,  when 

President  Taft  gave  notice  of  the  intention  of  the  United  States  to 

terminate  the  Treaty  of  Commerce  and  Navigation  of  December  18, 

1832  with  Kussia.64 

The  action  was  taken  by  Taft  to  forestall  passage  by  Congress  of 
an  "inflammatory"  resolution  calling  for  abrogation  of  the  treaty.  The 
preamble  to  the*  joint  resolution  originally  submitted  to  the  House 
stated  that: 

the  people  of  the  United  States  assert  as  a  fundamental  prin- 
ciple that  the  rights  of  its  citizens  shall  not  be  impaired  be- 
cause of  race  or  religion;  that  the  Government  of  the  United 
States  concludes  its  treaties  for  the  equal  protection  of  all 
classes  of  its  citizens,  without  regard  to  race  or  religion;  that 
the  Government  of  the  United  States  will  not  be  a  party  to 
any  treaty  which  discriminates,  or  which  by  one  of  the  parties 
thereto  is  so  construed  as  to  discriminate,  between  American 
citizens  on  the  ground  of  race  or  religion 65 . . . 

On  December  18,  1911  President  Taft  sent  a  message  to  the  Senate 
advising  that  body  "as  part  of  the  treaty-making  power,"  of  his  actions 
in  giving  notice  "with  a  view  to  its  ratification  and  approval."66  A 
joint  resolution  was  passed  by  both  houses,  and  approved  December 
21,  1911,  which  adopted  and  ratified  the  notice  already  given  by  the 
President,  omitting  the  earlier  "offensive"  preamble.  Wallace  McClure 
contends  that  the  termination  would  have  taken  place,  however,  re- 
gardless of  the  legislative  approval  of  Congress.67 


81  Mallow  Treaties,  v.  1,  pp.  628-630. 

"■  1.°>  Stat.  riC*  ;  Congressional  Globe,  v.  35,  February  0,  ISC",  p.  6SS  :  Mathews.  Conduct. 
p.  227. 

'"McClure,  International  Executive  Agreements,  p.  17:  Wright.  Qulncy.  The  Control  of 
American  Foreign  Relations.  New  York,  Macmlllan,  1922.  p.  258;  More.  Invest,  v.  r>.  p.  323. 

**  Mallow  Treaties,  v.  2.  pp.  1514-1519  :  for  discussion  of  the  differences  on  various  pro- 
visions of  the  Trcatv  Bee  Slnha.  Unilateral  Denunciation,  pp.  133    134. 

■  H..I.  Res.  166.  (12nd  Congress,  2nd  session.  1011. 

ongressional  Record,  v.  48.  i>t.  l.  December  18,  ion.  p.  4f>4  :  Crandall,  Treaties,  p. 
462;  Mathews.  Conduct.  2LT..  William  II.  Taft.  Our  Chief  Magistrate  and  his  Powers. 
New  York,  Columbia  University  Press,  lour,,  pp.  116-117  explains  his  own  actions  thusly : 

"The  attitude  so  contrary  to  our  notions  of  equity  and  tolerance  to  all  religions  naturally 
irritated  our  people  and  led  to  the  Introduction  of  a  resolution  In  the  House  of  Repre- 
sentatives, during  my  administration,  calling  upon  the  President  to  annul  the  treaty  in 
accordance  with  its  terms  by  a  year's  notice,  on  the  ground  that  Russia  had  flagrantly 
violated  its  obligations.  The  resolution  was  drawn  in  language  which  would  have  given 
diplomatic  offense  to  Russia,  as  doubtless  its  framers  intended  to  do.  With  the  responsi- 
bility Of  maintaining  as   friendly   relations  as  possible  With  nil  the  world,   it  seemed   to  me 

thai  if  tie  treaty  had  to  be  abrogated,  it  ough?  to  be  done  as  politely  as  possible,  with  the 

fl"I f  negotiating  a   treaty   less   subject   to  dispute,   and   giving  a    year's   notice   to   Russia 

Of  the  annulment   in  proper  ami  courteous  expressions,  on  the  ground  that  we  had   differed 

'<    radically    as    to    Its   construction    ;md    the    treaty    was    so    old    that    It    would    be    wiser    to 
make  a    row   treaty   more  definite  and  satisfactory.    T   sent   notice  of  this  annulment  at  once 

to    the    Senate,    and    In    this    way    suc< led    in    having    the    Senate    substitute    a    resolution 

approving  my  action   for  the  resolution   which   came  over  from   the  House.    The   House  was 

t  him  Induced  to  approve  my  action  and  the  incident  was  (dosed  for  the  time  " 
i    ternatlonal  Executive  Agreements,  p.  17.  1:5  Stat.  267. 
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6.  ABROGATION   BY   PRESIDENT  ALONE 

On  March  23,  1899,  notice  was  given  to  the  Swiss  government  bv 
the  Secretary  of  State  of  the  intention  of  the  United  States  to  termi- 
nate Articles  VIII-XII  of  the  1850  Convention  of  Friendship,  Com- 
merce, and  Extradition.68  This  notice  appears  to  have  been  given  on 

authority  of  the  Executive  alone  without  any  congressional  authori- 
zation.69 Although  the  action  was  in  line  with  the  policy  of  Congress 

as  legislated  in  the  Tariff  of  1897.70 

The  President  acted  without  prior  or  subsequent  congressional  ap- 
proval in  terminating  the  1925  Convention  for  the  Prevention  of 
Smuggling  with  Mexico.71  The  Secretary  of  State  directed  that  official 
notification  of  termination  to  be  given,  and  on  March  28,  1027.  the 
Convention  was  terminated. 

In  1933  without  prior  congressional  action  Franklin  Roosevelt  gave 
notice  of  termination  of  the  newly  in  force  extradition  treaty  with 
Greece.7'-  An  understanding  was,  however,  reached  with  the  Greek  gov- 
ernment and  notice  of  termination  was  withdrawn.73 

During  the  same  year  the  President  concluded  that  the  Multilateral 
Convention  for  the  Abolition  of  Import  and  Export  Prohibitions  and 
Restrictions  of  1927  74  might  have  a  restrictive  effect  of  the  National 
Industrial  Recovery  Act  of  1933.  Thus  on  June  29,  1933  without  prior 
congressional  approval  he  gave  notice  of  immediate  withdrawal  by 
the  United  States  from  the  Convention.75 

Again  on  July  26,  1939  President  Roosevelt  gave  notice  to  Japan 
of  the  termination  of  the  existing  Commercial  Treaty.76  There  were 
at  that  time  resolutions  pending  in  both  houses  of  Congress  express- 
ing the  opinion  of  the  government  of  the  United  States  should  give 
Japan  the  required  six  months  notice  for  abrogation  of  the  treaty. 
Xeither  House  had  acted  on  the  resolutions  when  a  formal  notice  ex- 
pressing the  intention  of  the  U.S.  to  terminate  the  treaty  was  given  to 
Japan.77 

The  International  !Load.  Lines  Convention  78  was  temporarily  sus- 
pended with  respect  to  the  United  States  by  President  Roosevelt.  De- 
claring that  "it  is  clear  from  its  general  nature  that  the  convention  was 
a  peacetime  agreement,"  he  suspended  it  from  the  duration  of  World 
War  II  by  presidential  proclamation,  August  9, 1941 : 

Whereas  the  conditions  envisaged  by  the  Convention  have 
been,  for  the  time  being,  almost  wholly  destroyed,  and  the 
partial  and  imperfect  enforcement  of  the  Convention  can 
operate  only  to  prejudice  the  victims  of  aggression,  whom  it 

"Mallov,  Treaties,  v.  2,  pp.  1763-1768. 

■  Crandall,  Treaties,  p.  462  ;  Reeves,  The  Jones  Act,  p.  36. 

70  McClure,  International  Executive  Agreements,  p.  17. 

71  Edward  J.  Trenwith,  comp.  Treaties.  Conventions.  International  Acts.  Protocols,  and 
Agreements  between  thp  United  States  of  America  and  Other  Powers.  1923-1937,  (v.  IV 
of  Malloy,  Treaties),  Washington,  U.S.  Government  Printing  Office,  1938,  v.  4,  p.  444S. 
Hackworth,  Digest,  v.  5,  p.  329. 

72  Trenwith,  Treaties,  v.  4,  p.  4290-4296. 

73  McClure,  International  Executive  Agreements.  18;  Henkin.  Louis.  Foreign  Affairs  and 
the  Constitution,  Mineola,  New  York.  The  Foundation  Press,  1972,  p.  168. 

74  Trenwith,  Treaties,  v.  4,  pp.  5104-5130. 

75  U.S.  Department  of  State,  Press  Release,  July  8,  1933,  p.  18. 

76  Redmond,  Treaties,  v.  3,  2712-2718. 

77  See  Department  of  State  Bulletin,  v.  1,  July  29,  1939.  81  for  text  of  notice. 

78  Trenwith,  Treaties,  v.  4,  pp.  5287-5350. 
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is  the  avowed  purpose  of  the  United  States  of  America  to  aid; 

and 

Whereas  it  is  an  implicit  condition  to  the  binding  effect  of 
the  Convention  that  those  conditions  envisaged  by  it  should 
continue  without  such  material  change  as  has  in  fact  oc- 
curred: and 

Whereas  under  approved  principles  of  international  law  it 
has  become,  by  reason  of  such  changed  conditions,  the  right  of 
the  United  States  of  America  to  declare  the  Convention  sus- 
pended and  inoperative: 

Xow.  Therefore,  I,  Franklin  D.  Roosevelt.  President  of  the 
United  States  of  America,  exercising  in  behalf  of  the  United 
States  of  America  an  unquestioned  right  and  privilege  under 
approved  principles  of  international  law,  do  proclaim  and 
declare  the  aforesaid  International  Load  Lines  Convention 
suspended  and  inoperative  in  the  ports  and  waters  of  the 
United  States  of  America,  and  in  so  far  as  the  United  States 
of  America  is  concerned,  for  the  duration  of  the  present 
emergency.79 

The  President  acted  on  the  opinion  of  his  Attorney  General  that : 

It  is  a  well-established  principle  of  international  law,  rebus 
sic  stantibus,  that  a  treaty  ceases  to  be  binding  when  the  basic 
conditions  upon  which  it  was  founded  have  essentially 
changed.  Suspension  of  the  convention  in  such  circumstance 
is  the  unquestioned  right  of  a  state  adversely  affected  by  such 
essential  change.80 

On  November  15,  1965  the  United  States  announced  its  withdrawal 
from  the  Convention  for  the  Unification  of  Certain  Rules  Relating  to 
Intemational  Transportation  by  Air  81  (Warsaw  Convention).  It  was 
indicated  that  the  reason  for  renunciation  was  the  Convention's  low 
limits  on  liability  and  that  the  notice  of  denunciation  would  be 
rescinded  if  before  its  effective  date  there  was  a  "reasonable  prospect" 
of  an  agreement  on  much  higher  limits  of  liability.  This  action  was 
taken  by  the  Executive  before  any  formal  congressional  action  agree- 
ing to  or  advising  such  action.82 


70  Department  of  State  Bulletin,  v.  5,  Aug.  0.  1041.  pp.  114-115  ;  6  Federal  Register  3999 
(Aug.  12.  1941)  :  Hackworth.  Digest,  v.  5,  865-356.  See  also  the  discussion  in  Hyde,  Charles 
Chenev.  International  I. aw  Chiefly  as  Interpreted  and  Applied  by  the  United  States.  Boston. 
Little.  Brown.  1945.  v.  2,  1526. 

»  Fowler.  John  T..  eel.  Official  opinion  of  the  Attorney  General  of  the  United  States 
advising  the  Presidents  and  Heads  of  Departments  in  relation  to  their  official  duties. 
Washington.   U.S.   Government  Printing  Office.   1949.   v.   40,   pp.    121-122. 

Herbert  Rrlggs  (The  Attorney  General  invokes  Rebus  Sic  Stantibus.  American  Journal 
of  International  Law,  v.  36.  1943,  p.  90)  wrote  a  scathing  attack  on  the  President's  action 
in  which  he  said  : 

"This  surprising,  and.  indeed,  reckless  and  unnecessary  espousal  by  the  United  States 
of  a  much  questioned  doctrine  by  which  Germany.  Italy,  Japan,  and  Soviet  Russia  might 
equally  well  justify  the  suspension,  termination  or  even  violation  of  inconvenient  treaties 
renders  desirable  an  examination  of  the  conditions  and  legal  principles  set  forth  by  the 
Attorney  General  in  his  opinion." 

"»49  Stat.  8000,  T.S.  No.  876.  Adhered  to  by  the  United  States  on  Oct.  29,  1934. 

■  B.  Res.  256  had  been  introduced  In  the  Senate  directing  denunciation  of  the  Convention. 
but  it  was  pending  in  the  Senate  Committee  on  Foreign  Relations  at  the  time  notice  was 
driven  by  the  Department  <>f  state. 

Also  the  Report  of  the  Senate  Foreign  Relations  Committee  after  bearings  on  the  ques- 
tion of  ratification  of  the  Hague  Protocol  to  the  Convention  states  in  its  conclusions  that 
"if  insurance  legislation  similar  to  that  which  has  hecn  proposed  by  the  administration  is 
not  enacted  within  a  reasonable  time  fl.e.  prior  to  the  adjournment  of  the  S9th  Congress). 
the  Department  of  State  should  take  Immediate  steps  to  denounce  the  Warsaw  Convention 
:<nd  the  HagUe  Protocol.*'  (U.S.  Congress.  Senate.  Committee  on  Foreign  Relations.  Hague 
Protocol  tr,  War  saw  Convention.  Washington.  U.S.  Government  Printing  Office,  1965,  10  p. 
'  longress,  1  It  SStO.  Senate,  Executive  Report  No.  3] ) ,  p.  7. 
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One  day  before  the  effective  date  of  the  denunciation,  the  United 
States  provisionally  withdrew  its  notice  after  agreement  by  the  lead- 
ing international  air  carriers  to  the  setting  of  a  new  damages  limit 
for  all  international  flights  originating,  terminating  or  stopping  over 
in  the  United  States.83 

7.    CONCLUSION 

The  one  thing  which  is  clear  from  the  precedents  cited  above  is  that 
no  single  procedure  for  treaty  abrogation  by  the  United  States  has 
been  undisputably  established  : 

.  .  .  An  expression  of  Congressional  will  that  a  treaty  be 
abrogated  and  a  direction  to  the  President  to  terminate  a 
treaty  would  perhaps  be  the  most  effective  and  unquestionable 
method  so  far  as  this  Government  is  concerned  of  terminating 
a  treaty  .  .  . 

It  would  seem  to  be  clear  that  the  power  that  makes  the 
treaty  can  likewise  revoke  it ;  in  other  words,  that  the  Presi- 
dent, acting  in  conjunction  with  the  Senate  of  the  United 
States,  would  be  authorized  to  terminate  a  treaty  to  which  the 
United  States  is  a  party  .  .  . 

A  third  method  of  terminating  a  treaty  is  by  notice  given 
by  the  President  upon  his  own  initiative  without  either 
a  resolution  of  the  Senate  or  the  joint  resolution  of  the 
Congress  .  .  . 

It  is  thus  seen  that  there  are  three  methods  of  terminating  a 
treaty,  so  far  as  the  United  States  is  concerned,  and  that  the 
choice  of  method  would  seem  to  depend  either  upon  the  im- 
portance of  the  international  question  or  upon  the  preference 
of  the  Executive.84 

The  President,  or  any  other  agent  acting  under  the  President's 
orders,  transmits  notice  of  treaty  termination,  because  the  executive 
branch  is  the  only  one  which  carries  on  correspondence  with  foreign 
governments.  The  question  which  arises,  however,  is  whether  the  Presi- 
dent may  act  entirely  on  his  own  initiative  and  authority  in  giving 
such  notice,  or  whether  he  needs  the  authorization  of  the  Senate  or  the 
whole  Congress. 

Edward  Corwin  clearly  asserts  that  "all  in  all,  it  appears  that  legis- 
lative precedent,  which  moreover  is  generally  supported  by  the  atti- 
tude of  the  Executive,  sanctions  the  proposition  that  the  power  of 
terminating1  the  international  compacts  to  which  the  United  States  is 
party  belongs,  as  a  prerogative  of  sovereignty,  to  Congress  alone. n  85 
Most  other  scholars  appear  to  disagree  with  this  view  and  contend  that 
it  is  within  the  power  of  the  President  to  terminate  treaties  by  giving 
notice  on  his  own  initiative  without  previous  Concessional  or  Sena- 
toral  action.86  Louis  Henkin  unequivocally  states  that  "since  the  Presi- 

83  For  further  discussion  see.  Riggs.  John  H.  Termination  of  Treaties  by  the  Executive 
without  Congressional  Approval  :  the  Case  of  the  Warsaw  Convention.  Journal  of  Air  Law 
and  Commerce,  v.  32.  1966  :  526-534. 

M  Memorandum  of  the  Solicitor  for  the  Department  of  State  (Scott),  June  12,  1909.  MS, 
Department  of  State,  file  20158.  cited  in  Hackworth.  Digest,  v.  5.  n.  319. 

*  Tbe  President's  Control  of  Foreign  Relations.  Princeton.  Princeton  University  Press. 
1917.  p.  115. 

M  Reeves.  The  Jones  Act,  p.  38  :  Nelson.  Randall.  TIip  Termination  of  Treaties  and 
Executive  Agreements  by  the  United  States  :  Theorv  and  Practice.  Minnesota  Law  Review,' 
v.  42.  1958  ;  887  ;  Hyde,  International  Law,  v.  2,  p.  1519. 
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dent  acts  for  the  United  States  internationally  he  can  effectively  termi- 
nate or  violate  treaties,  and  the  Senate  has  not  established  its  authority 
to  join  or  veto  him."87  Randall  Nelson  argues  that  because  the  Con- 
stitution does  not  place  express  limits  upon  the  President's  power  to 
abrogate  treaties,  no  such  limitation  was  mean  to  be  placed  upon  him.88 
Neither  practice  nor  opinion  give  the  President  exclusive  power  to 
terminate  treaties,  however.  Most  scholars  agree  that  a  strong  case  can 
be  made  in  principle  for  the  view  that  treaties  should  be  terminated  by 
the  treaty-making  power — that  is,  the  President  with  the  advice  and 
consent  of  the  Senate.89  William  Howard  Taft  was  an  especially 
strong  spokesman  for  this  method  of  treaty  termination : 

The  treaty-making  power  is  in  the  President  and  two-thirds 
of  the  Senate,  and  not  in  Congress.  The  abrogation  of  a  treaty 
involves  the  exercise  of  the  same  kind  of  power  as  the  making 
of  it.90 

In  practice,  however,  this  method  of  treaty  termination  has  been  used 
only  twice. 

Another  strong  argument  can  be  made  to  deny  to  the  President  alone 
the  power  to  abrogate  a  treaty  since  the  provisions  of  a  treaty  are  the 
supreme  law  of  the  land.  Constitutionally  only  Congress  has  the 
power  to  repeal  federal  laws.  Thus  only  Congress  would  appear  to 
have  the  power  to  terminate  the  municipal  law  aspect  of  a  treaty. 

From  the  above  discussion  it  is  arguable  that  any  of  the  possible 
methods  for  terminating  a  treaty  involve  potential  constitutional  dif- 
ficulties. There  has  never  been  a  court  decision  which  clearly  held  that 
any  one  procedure  for  treaty  termination  was  the  only  constitutional 
method  for  effecting  termination  of  a  treaty. 

The  lack  of  a  settled  procedure  may  occasionally  lead  to  political 
impasses,  but  this  has  been  the  exception  rather  than  the  rule  in  the 
case  of  past  treaty  abrogations.  Where  conflict  arises  between  the 
President  and  the  Senate  or  Congress  over  the  question  of  abrogation 
of  a  treaty,  and  the  President  acts  contrary  to  the  wishes  of  the  Sen- 
ate or  Congress,  there  is  no  way  for  these  bodies  to  stop  him.  He  might 
l>e  impeached.  However,  once  notice  of  termination  has  been  sent,  no 
other  body  has  the  power  to  recall  it,  and  the  other  state  has  no  right 
to  question  the  constitutional  validity  of  the  President's  action. 

Congress  has,  of  course,  the  power  to  breach  treaties  by  refusing  to 
pass  implementing  legislation  or  by  enacting  legislation  which  is  in- 
consistent with  treaty  obligations.  Moreover,  Congress  can  declare 
war  and  terminate  or  suspend  treaty  relations  with  other  belligerents. 
Moreover,  various  precedents  show  that  Congress,  in  one  instance  at 
least,  has  claimed  to  have  the  power  to  abrogate  treaties  for  the 
United  States.  More  often  Congress  has  claimed  to  have  the  power 
to  dired  the  President  to  give  notice.  In  practice  Presidents  have 
usually  chosen  to  comply  with  congressional  desires  concern  in <z  abro- 
gation of  treat  ies, 
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NORMALIZATION  OF  RELATIONS  WITH  THE  PEOPLES 
REPUBLIC  OF  CHINA:  PRACTICAL  IMPLICATIONS 

Legislative  and  Legal  Problems 


WEDNESDAY,  SEPTEMBER  21,  1977 

House  of  Representattves, 
Committee  ox  International  Relations, 
Subcommittee  on  Asian  and  Pacific  Affairs, 

Washington,  D.C. 
The  subcommittee  met  at  1 :15  p.m.  in  room  2200,  Rayburn  House 
Office  Building,  Hon.  Helen  S.  Meyner  presiding. 
Mrs.  Meyner.  The  subcommittee  will  come  to  order. 
Perhaps  I  should  explain  that  the  chairman  of  the  Subcommittee 
on  Asian  and  Pacific  Affairs,  Congressman  Wolff  from  New  York, 
has  asked  me  to  take  over  in  his  absence.  He  has  been  appointed  to  the 
United  Nations  as  the  representative  from  Congress  for  this  session 
of  the  General  Assembly. 

Mr.  Wolff  has  prepared  some  remarks  to  open  this  hearing  which  I 
will  now  read : 

OPENING  STATEMENT  OF  SUBCOMMITTEE  CHAIRMAN,  HON.  LESTER  L.  WOLFF 
AS   READ    BY    MRS.    MEYNER 

I  would  like  to  welcome  everyone  to  the  second  in  the  seven-hearing 
series  on  the  practical  implications  of  normalization  with  the  Peo- 
ple's Republic  of  China  being  held  by  the  Subcommittee  on  Asian 
and  Pacific  Affairs. 

Yesterday  afternoon  we  began  the  first  hearing,  entitled  "Global 
Implications  of  Normalization,"  and  while  we  intended  to  spend  time 
discussing  the  broad  questions  that  title  implies,  a  significant  portion 
of  the  hearing  revolved  around  the  question  of  Taiwan. 

I  mention  this  because  I  suspect  that  much  as  we  might  wish  to 
dwell  upon  more  esoteric  aspects  of  the  normalization  question,  the 
Taiwan  issue  will  refuse  to  go  away — that  is,  until  all  parties  to  the 
question  work  out  some  modus  vivendi. 

Our  Government  is  committed  to  a  policy  of  normalization,  but 
we  as  yet  have  developed  no  publicly  articulated  policy  of  how  or 
when  to  do  so. 

Today's  hearing,  on  the  legislative  and  legal  aspects  of  normaliza- 
tion, will,  perhaps  more  than  any  other  hearing  in  the  series,  probe 
new  ground.  Certainly  insofar  as  the  House  is  concerned,  no  indepth 
examination  of  the  possible  effects  on  our  laws  and  agreements  has 
been  undertaken  from  the  standpoint  of  the  working  premise  that 
normalization  is  the  intended  policy  of  the  U.S.  Government. 
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As  an  example,  at  last  count,  we  had  some  59  treaties  and  agree- 
ments with  Taiwan.  I  should  add  that  when  this  point  was  raised  with 
a  visiting  delegation  from  the  PKC  last  summer,  the  leader  of  the 
delegation  said,  and  I  quote,  that  he  really  didn't  care  whether  we 
had  50,  500,  or  5,000  treaties  with  Taiwan,  the  problem  was  ours  and 
ours  alone — Peking's  position  was  clear  on  that. 

Well,  I  suspect  that  the  question  is  not  so  simple  as  that,  as  today's 
distinguished  panel  of  witnesses  will  no  doubt  demonstrate  for  us. 

Let  me  caution  at  the  outset  that  no  one  on  this  subcommittee  is  an 
expert  on  the  topics  of  today's  hearing  but  it  has  become  clear  more 
than  once  in  our  history  that  the  details  of  the  law,  of  business  prac- 
tice, and  indeed  a  knowledge  of  the  Constitution  itself,  triumph  over 
political  intention. 

So  following  those  remarks  let  me  formally  welcome  Jerome  Cohen, 
director  of  East  Asian  Legal  Studies,  Harvard  Law  School;  Victor 
Li,  Stanford  Law  School;  Eugene  Theroux  with  Baker  &  McKenzie; 
and  Francis  Valeo,  former  Secretary  of  the  Senate. 

Let  me  ask  you,  gentlemen,  to  feel  free  to  guide  us  and  to  bear  with 
us  as  we  attempt  to  educate  ourselves  this  afternoon. 

If  the  China  normalization  question  is  itself  frequently  incompre- 
hensible, indeed,  Byzantine,  the  legal  and  legislative  aspects  of  nor- 
malization are  no  doubt  doubly  so,  and  with  that  let  us  begin  to 
unravel  the  knot. 

Let  us  just  go  straight  down  the  table.  Mr.  Cohen,  would  you  start, 
please. 

STATEMENT  OF  JEROME  A.  COHEN,  DIRECTOR,  EAST  ASIAN 
LEGAL  STUDIES,  HARVARD  LAW  SCHOOL 

BIOGRAPHY 

Jerome  A.  Cohen,  who  specializes  in  Chinese  law  and  government,  in  1965 
became  Professor  of  Law  at  Harvard  Law  School.  Professor  Cohen  is  the  author 
of  several  books :  "The  Criminal  Process  in  the  People's  Republic  of  China  194&- 
10(v£:  An  Introduction"  (19G8)  ;  "People's  China  and  International  Law"  (with 
Hungdah  Chiu.  1974)  ;  "China  Today  and  Her  Ancient  Treasures"  (with  three 
others,  1971).  He  is  the  editor  of  "Contemporary  Chinese  Law:  Research  Prob- 
lems and  Perspectives"  (1970),  "The  Dynamics  of  China's  Foreign  Relations" 
(1970),  "China's  Practice  of  International  Law:  Some  Case  Studies"  (1972),  and 
CO-editor  of  "China's  Legal  Tradition"  (1977).  He  has  also  contributed  over  35 
articles  and  hook  reviews  in  professional  journals. 

Born  in  Elizabeth,  New  Jersey.  In  1930,  he  received  the  A.B.  degree  in  1951  from 
Yah*  University.  Afte  a  year's  study  at  the  University  of  Lyons,  France,  he  at- 
tended the  Yule  Law  School  and  received  the  LL.B.  degree  in  1955.  He  served  as  a 
law  secretary  for  the  U.S.  Supreme  Court,  under  Mr.  Chief  Justice  Warren  from 
1955  to  195';  and  under  Mr.  Justice  Frankfurther  from  1950  to  1957. 

During  1957  58  he  was  an  associate  in  the  Washington,  D.C.  law  firm  of  Cov- 
Ington  and  Burling,  was  Assistant  U.S.  Attorney  for  the  District  of  Columbia 
In  1966  59  ;iiid  served  as  a  consultant  to  the  TT.S.  Senate  Committee  on  Foreign 
Relations.  He  taught  law  at  the  University  of  California  at  Berkeley  before  com- 
ing to  Harvard  in  1064. 

Professor  Cohen  Is  a  member  of  Phi  Beta  Kappa,  Order  of  the  Coif,  and  the 
Board  of  Editors  of  the  American  .Journal  of  International  Law.  He  is  also 
Chairman  of  the  China  Council  of  I  he  Asia  Society. 

Professor  Cohen  is  married,  has  three  teen-age  children  and  lives  in  Cambridge, 

achusetts. 

M  p,  (  !ohkn.  Thank  you  verv  much,  Mrs.  Meyner. 

This  opening  statement  will  emphasize  a  few  basic  points  concerning 
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the  legal  problems  of  normalizing  relal  ions  with  the  People's  Republic 
of  China.  There  are  three  categories  of  legal  problems  to  be  considered. 
These  relate  to  international  law,  domestic  legislation  and  executive 
branch  regulations.  Here  I  will  focus  on  international  law,  with  only 
brief  reference  to  legislative  and  administrative  problem-. 

Our  principal  task  with  respect  to  international  law  is  to  forecast  the 
implications  of  normalization  with  the  PRC  for  the  U.S.  treat  ies  wil  h 
the  Republic  of  China  on  Taiwan.  Because  the  United  States  cannot 
recognize  both  of  two  contending  governments  as  the  legitimate  gov- 
ernment of  the  state  of  China,  normalization  with  Peking — that  is,  the 
establishment  of  diplomatic  relations  at  the  ambassadorial  level — will 
require  Washington  to  withdraw  recognition  from  Taipei,  thereby 
severing  diplomatic  relations  with  Taipei. 

What  impact  will  this  have  on  our  mutual  defense  treaty,  our  friend- 
ship commerce  and  navigation  treaty,  and  other  important  bilateral 
agreements  with  the  ROC?  Can  they  continue  in  effect?  If  not,  can 
some  substitute  arrangements  be  made  in  order  to  avoid  unsettling 
either  our  contacts  with  Taiwan  or  the  stability  of  the  island  ? 

DEFENSE    TREATY 

My  own  view  has  long  been  that  we  cannot  expect  the  defense  treaty 
to  survive  a  change  in  our  recognition  policy.  That  treaty  was  con- 
cluded with  the  state  of  China.  Once  we  formally  acknowledge  the 
PRC  to  be  the  government  of  that  state,  it  will  be  for  Peking,  as  well 
as  Washington,  to  determine  whether  the  treaty  should  be  maintained. 

The  PRC  has  followed  a  policy  of  choosing  which  of  the  treaties 
that  it  has  inherited  from  the  ROC  it  wishes  to  continue.  There  is  no 
likelihood,  however,  that  the  PRC  will  allow  the  defense  treaty  to 
survive  because  Peking  has  denounced  it  as  void  ever  since  it  was 
negotiated. 

Therefore,  although  I  share  many  of  the  views  that  my  friend.  Prof. 
Victor  Li,  has  adopted  in  the  valuable  statement  that  he  has  submitted 
for  the  record  of  this  hearing,  I  do  not  agree  that  the  defense  treaty  can 
survive  withdrawal  of  recognition  from  Taipei  and  conferral  of  recog* 
nit  ion  upon  Peking. 

It  is  the  latter  aspect — the  recognition  of  Peking — that  is  crucial. 
Whatever  the  consequence  might  be  if  the  United  States  were  simply 
withdrawing  recognition  from  Taipei  and  not  conferring  it  upon  Pe- 
king, that  is  not  the  situation  we  are  contemplating.  By  conferring 
recognition  on  Peking,  we  will  confer  upon  it  the  mantle  of  China  for 
legal  purposes,  thereby  enabling  it  to  decide  not  to  continue  the  treaty. 

I  do  not  know  of  any  case  in  which  a  country  that  has  transferred 
recognition  from  Taipei  to  Peking  has  been  able  to  maintain  its  treaties 
with  Taipei.  For  example,  the  1952  Japan-ROC  peace  treaty  lapsed 
when  Japan  recognized  the  PRC,  and  Tokyo  has  had  to  construct  an 
elaborate  web  of  unofficial  agreements  to  replace  the  other  important 
treaties  that  it  had  previously  maintained  with  the  ROC.  If  interna- 
tional law  and  practice  permitted  a  country  to  maintain  its  treaties 
with  the  ROC  after  recognizing  the  PRC,  surely  many  countries  would 
have  done  so. 

Let  me  stress,  however,  that  this  does  not  mean  that  normalization 
will  deprive  the  United  States  of  the  legal  ability  to  renew  its  pledge 
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to  defend  Taiwan  by  some  means  other  than  a  formal  treaty.  In  other 
words,  the  United  States  is  free  to  make  a  unilateral  defense  commit- 
ment through  a  Presidential  statement,  for  example. 

Many  variations  of  such  a  functional  substitute  for  the  existing  de- 
fense treaty  are  possible,  and  my  article  in  the  October  1976  issue  of 
Foreign  Affairs  reflects  my  own  preferences. 

It  would  also  be  legally  passible,  despite  a  change  in  recognition  for 
the  United  States  to  announce  that,  pending  subsequent  negotiations 
with  what  will  thereafter  be  known  as  "the  authorities  on  Taiwan," 
rather  than  the  Republic  of  China,  the  United  States  will  continue  to 
observe  ils  former  obligations  under  the  defense  treaty,  even  though 
the  Treaty  is  no  longer  in  existence. 

Indeed,  withdrawal  of  recognition  would  not  preclude  Washington 
and  Taipei  from  making  a  new  agreement  so  long  as  the  parties  make 
clear  that  it  in  no  way  constitutes  diplomatic  recognition.  Or  each 
side  could  agree  to  maintain  the  substance  of  the  defense  treaty  through 
unilateral  statements. 

The  political  feasibility  of  such  moves,  as  with  other  formulas  relat- 
ing to  normalization;  would,  of  course,  have  to  be  determined  in  nego- 
tiations with  Peking.  My  point  here  is  to  note  that  there  should  be  no 
international  law  obstacles  to  whatever  Washington  and  Peking  agree 
is  politically  desirable — and  without  depriving  Taiwan  of  the  sub- 
stance of  our  security  commitment. 

Thus.  I  see  no  need  to  resort  to  Professor  Li's  proposal,  which  seems 
more  complicated  and  uncertain  in  its  implications  than  the  situation 
requires.  This  is  fortunate,  since  my  own  view,  unlike  his.  would  per- 
mit normalization  now — rather  than  mere  recognition  of  Peking  with- 
out establishment  of  diplomatic  relations. 

My  views  with  respect  to  the  other  principal  bilateral  treaties  be- 
tween the  United  States  and  the  Republic  of  China  are  similar.  I  do 
not  expect  Peking  to  continue  any  that  were  concluded  since  October  1, 
1949,  the  date  of  the  People's  Republic  of  China's  founding,  and  prob- 
ably not  any  concluded  after  Januarv  10, 1046. 

Certainly,  T  do  not  expect  the  PRO  to  maintain  the  Friendship, 
Commerce  and  Navigation  Treaty  concluded  in  November  1946,  since 
the  Central  Committee  of  the  Chinese  Communist  Party  announced  on 
February  1,  1047,  that  it  would  not  recognize  that  treaty  as  well  as 
a  number  of  others. 

Again,  I  want  to  emphasize  that  the  lapse  of  these  agreements  with 
the  ROC  does  not  mean  that  their  substance  cannot  be  observed,  even 
after  recognition  is  withdrawn  from  the  ROC.  The  United  States  can 
announce  that  it  will  continue  to  act  as  though  its  former  treaty  obli- 
gations still  persist  and  that  it  expects  the  authorities  on  Taiwan  to  do 
the  -nine  un<  il  new  arrangements  are  made. 

Furthermore,  new  arrangements  can  be  negotiated  with  Taiwan 
even  after  recognition  lias  been  withdrawn.  The  PRC  will  surely  ap- 
preciate t  he  legal  possibilit  ies  of  concluding  agreements  in  the  absence 
of  recognition.  It  has  done  so  in  many  cases,  even  with  the  United 
States. 

In  1955, the  \*UC  and. the  CJnited  States  concluded  an  agreement  on 
the  repatriation  of  nationals,  without  recognizing  each  other,  and  the 
Shanghai  Communique  of  1972  is  an  even  clearer  illustration.  In  addi- 
tion, the  PRC  has  tolerated  the  conclusion  of  many  unofficial  agree- 
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monts  between  countries  that  now  recognize  it  and  entities  represent- 
ing Taiwan,  as  the  Japanese  case  demonstrates. 

I  regret  that  this  brief  opening  statement  does  not  allow  time  to  con- 
sider other  international  law  questions  and  related  problems  of  legisla- 
tive and  executive  promulgations,  but  I  think  it  important  to  concen- 
trate here  on  clarifying  the  question  of  normalization's  Impact  on  our 
bilateral  treaties  with  the  ROC  \ 

LEGISLATION    URGED 

Before  concluding,  however,  T  want  to  urge  the  Congress  to  facili- 
tate normalization  to  the  extent  that  is  politically  possible  by  pre- 
paring now  to  enact  the  legislation  that  will  be  necessary  immediately 
after  normalization  to  avoid  damage  to  our  many  contacts  with 
Taiwan. 

I  believe  that  appropriate  bills  should  be  introduced  and  that  the 
usual  congressional  processes  should  be  pursued  short  of  the  final  step 
of  passage  of  the  proposed  legislation.  Hearings,  deliberations,  and  re- 
ports by  the  relevant  committees  and  even  floor  debates  may  be  desira- 
ble so  that,  once  normalization  occurs,  legislation  can  be  expeditiously 
enacted  in  order  to  prevent  an  elapse  of  time  that  might  shake  confi- 
dence on  Taiwan  and  allow  obstacles  to  impede  our  contacts  with  the 
island. 

This  is  why  I  especally  welcome  the  concern  shown  by  this  subcom- 
mittee today,  and  the  detailed  study  by  Professor  Li  that  fosters  the 
sn'ocommit tee's  efforts. 

Mrs.  Meyxer.  Thank  you,  Mr.  Cohen. 

I  believe  that  our  procedure  today  will  be  that  instead  of  having 
one  speaker  and  then  questions,  we 'will  hear  the  testimony  of  all  four 
gentlemen.  Then  after  that.  Mr.  Bielenson  and  I  will  have  questions. 

Mr.  Li,  Mr.  Cohen  has  referred  to  your  testimony  in  his  statement, 
we  will  ask  you  to  proceed  at  this  time. 

STATEMENT  OF  VICTOR  H.  LI,  SHELTON  PROFESSOR  OF 
INTERNATIONAL  STUDIES,  STANFORD  UNIVERSITY 
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Since  1974,  Professor  Li  has  been  Lewis  Talbot  and  Nadine  Ilearn  Shelton  Pro- 
fessor of  International  Legal  Studies  at  Stanford  University.  From  1974-76  he 
was  Director  of  the  Center  for  East  Asian  Studies  at  Stanford.  lie  received  a 
B.A.  from  Columbia  College  in  1961 ;  J.D.,  Columbia  Law  School ;  LL.M..  Harvard 
Law  School,  1965  and  S.J.D.,  Harvard  Law  School,  1971.  He  is  a  member  of  the 
New  York  Bar.  He  is  the  author  of  several  books  including  "Derecognizing 
Taiwan :  The  Legal  Problems"  and  the  forthcoming  "Law  and  Politics  in  Chinese 
Foreign  Trade". 

Among  his  recent  articles  are:  "China  and  the  World  Economy:  An  Introduc- 
tion" 10  Stan.  J.  International  Studies  XII-XVII  (1975)  ;  "China  and  Off- 
shore Oil:  The  Tiano-yu  Tai  Dispute,"  10  Stan.  J.  International  Studies  (1975)  ; 
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Mr.  Li.  Thank  you,  Mrs.  Meyner.  It  is  an  honor  and  privilege  to 

appear  before  this  committee. 

The  issue  for  the  United  States  is  no  longer  whether  we  should  nor- 
malize relations  with  the  People's  Republic  of  China.  "\Ve  have  passed 
that  point.  The  issue  is  how. 
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A  major  obstacle  in  this  effort  has  been  a  fear  that  normalization 
would  severely  disrupt  our  relations  with  Taiwan  and  endanger  our 
security  interests.  This  concern  may  be  mistaken,  but  it  nevertheless 
has  been  repeatedly  expressed  by  American  political  leaders  and  in 
public  opinion  polis.  I  believe  that  the  following  legal  analysis  sug- 
gests a  policy  option  which  has  not  yet  been  considered :  The  United 
States  can  recognize  the  People's  Eepublic  of  China,  and  thereby  take 
a  major  step  forward  toward  normalization,  while  at  the  same  time 
maintatin  existing  economic  and  security  ties  with  Taiwan. 

I  stress  at  the  outset  that  normalization — in  the  broader  sense  of 
establishing  effective  and  cooperative  relations— is  a  process  requiring 
much  time,  rather  than  a  single  act  of  creation.  Situations  like  Taiwan, 
formed  over  half  a  century,  cannot  and  should  not  be  resolved  in  a 
single  stroke.  I  believe  the  PRC  agrees  with  this  position. 

It  would  be  wonderful  at  this  time  to  find  a  complete  solution  to 
the  entire  China  problem.  Short  of  that,  we  should  take  steps  that 
confirm  points  of  agreement  and  reduce  areas  of  disagreement.  This 
is  not  moving  by  half-measures.  This  is  the  way  to  advance  the  nor- 
malization process. 

I  have  submitted  a  prepared  statement  to  the  committee,  and  would 
like  now  to  summarize  the  principal  points. 

Let  me  begin  with  a  practical  issue.  What  are  the  legal  consequences 
for  economic  and  other  relations  between  the  United  States  and  Tai- 
wan if  the  United  States  withdraws  de  jure  recognition,  although  the 
Taiwan  authorities  continue  to  maintain  de  factor  control  ? 

There  are  very  few  provisions  in  American  legislation  which  specify 
the  de  jure  governments  and  de  facto  authorities  should  be  treated 
differently.  In  general,  the  legislative  approach  has  been  to  treat  these 
two  kinds  of  entities  similarly,  unless  there  is  a  specific  provision  to 
the-  contrary. 

However,  several  problems  will  arise  upon  withdrawal  of  recogni- 
tion. First,  a  number  of  statutes  apply  only  to  "friendly  countries"; 
these  affect  military  sales  and  assistance  and  the  Overseas  Private 
Investment  Corporation,  among  others.  Interestingly,  nowhere  in 
these  statutes  is  the  term  "friendly"  defined,  but  withdrawal  of  recog- 
nition might  be  interpreted  as  a  loss  of  friendliness. 

Second,  several  statutes — for  example,  the  Foreign  Assistance  Act 
and  the  Agricultural  Trade  Development  and  Assistance  Act — pro- 
hibit dealings  with  countries  with  whom  the  United  States  has  "sev- 
ered diplomatic  relations." 

Third,  other  statutes  place  various  restrictions  on  dealings  with 
"Communist  countries."  If  Taiwan  is  considered  part  of  a  "Com- 
munist country"  after  withdrawal  of  recognition,  then  the  Export- 
Import  Bank,  the  generalized  system  of  preferences,  tariff  rates,  and 
other  matters,  may  be  affected. 

These  three  problems  are  not  difficult  to  resolve.  That  is,  after  with- 
drawal of  recognition  all  domestic  legal  obstacles  to  maintaining  ex- 
isting economic,  cultural,  and  other  ties  witli  Taiwan  can  be  removed 
by  legislation.  Language  for  this  legislation,  which  is  fairly  simple,  is 
iiirgesicd  in  the  written  satement  The  legislation  would  affirm  the 
Taiwan  authorities'  de  facto  control  and  "friendly"  status,  and  would 
make  inapplicable  the  restrictions  on  dealings  with  "Communist  coun- 
tries" or  countries  with  whom  diplomatic  relations  have  been  severed. 
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TREATIES   IN   FORCE 


Let  mo  turn  to  tho  00  treaties  and  executive  agreements  presently  in 

force  between  the  United  States  and  the  Republic  of  China.  Of  par- 
ticular importance  are:  The  Mutual  Defense  Treaty;  the  Treaty  of 
Friendship,  Commerce  and  Navigation;  and  agreements  concerning 

air  transport,  safeguards  for  nuclear  materials,  textile  quotas,  taxa- 
tion, and  investments. 

It  should  be  noted  that  all  treaties  still  having  operational  effect 
are  limited  by  their  terms,  subsequent  amendments,  or  clear  implica- 
tion to  apply  only  to  the  territory  actually  controlled  by  the  Taiwan 
authorities. 

What  are  the  legal  effects  of  withdrawal  of  recognition  on  those 
treaties  and  agreements?  Two  views  have  been  proposed,  both  of  which 
severely  limit  our  possible  policy  options  by  terminating  the  defense 
treaty.  The  first  argues  that  all  agreements  would  automatically  lapse, 
since  one  of  the  signatories,  the  Republic  of  China,  would  no  longer 
legally  "exist."  This  would  greatly  disrupt  our  economic  and  other  re- 
lations with  Taiwan,  and  also  would  terminate  many  obligations  which 
Ave  would  wish  to  preserve,  such  as  the  ones  Taiwan  has  undertaken 
concerning  safeguards  for  nuclear  materials. 

.V  second  view  is  that  treaties  of  a  "political"  nature,  such  as  the 
defense  treaty,  would  be  terminated  by  the  political  act  of  withdraw- 
ing recognition,  but  other  treaties  of  a  technical  or  nontechnical  nature 
could  continue.  This  distinction  is  artificial.  The  hard-to-draw  line 
between  political  and  nonpolitical  matters  is,  in  the  end,  a  fairly  arbi- 
trary one. 

I  would  like  to  present  a  third  view,  which  I  believe  to  be  analyti- 
cally more  sound  and  politically  more  helpful.  As  stated  earlier,  all 
operative  treaties  are  limited  to  the  territory  actually  controlled  by 
the  Taiwan  authorities.  International  law  does  not  require  that  prior 
treaties  entered  into  with  a  once-recognized  government,  the  terms 
of  which  are  limited  to  the  territory  actually  controlled  by  that  gov- 
ernment, must  automatically  lapse  after  that  government  loses  de 
jure  recognition  while  still  exerting  de  factor  control.  Neither,  how- 
ever, does  international  law  require  that  such  obligations  continue. 
Hence,  the  choice  of  what  to  do  with  the  defense  treaty  is  a  political, 
more  than  legal,  matter. 

POLICY    IMPLICATION'S 

I  would  like  to  turn  now  to  policy  implications  of  the  legal  analysis. 
I  have  stressed  two  points  concerning  the  withdrawal  of  recognition 
from  Taiwan : 

One.  It  need  not  disrupt  our  economic  and  other  relations;  and. 

Two.  It  need  not,  as  a  matter  of  law,  automatically  terminate  the 
defense  treaty.  Our  policy  options,  therefore,  are  quite  broad. 

In  examining  policy  options,  it  should  be  noted  that  despite  its 
harsh  rhetoric,  China's  conditions  for  normalization  are  not  non- 
negotiable.  China  has  been  unyielding  on  what  it  considers  to  be  basic 
principles,  but  flexible  on  the  means  of  implementation.  Thus,  Peking 
firmly  maintains  that  it  is  the  sole  legitimate  Government  of  China, 
which  includes  Taiwan.  But  the  means,  terms,  and  time  frame  for 
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actual  reunification  are  not  fixed.  Vice  Premier  Teng  Hsiao-pine's 
recent  reported  statement,  that  China  would  take  into  consideration 
the  special  conditions  prevailing  on  Taiwan  is  another  indication  that 
there  is  room  for  negotiations. 

IMMEDIATE    RECOGNITION 

I  believe  the  United  States  can  and  should  immediately  recognize 
Peking  as  the  Government  of  China.  It  also  should  confirm  the  prin- 
ciples of  the  Snanghai  Communique  by  reiterating  that  the  United 
States  does  "not  challenge''  the  position  that  "all  Chinese  on  either 
side  of  the  Taiwan  Strait  maintain  there  is  but  one  China,  and  that 
Taiwan  is  part  of  China,''  and  by  withdrawing  its  remaining  mili- 
tary personnel  from  Taiwan. 

The  United  States  should  welcome  direct  Peking-Taipei  discis- 
sions to  resolve  in  a  peaceful  manner  the  issues  that  divide  them. 
The  process  may  take  some  time.  While  waiting  a  final  resolution, 
the  United  States  should  maintain  direct,  though  lower  than  embassy 
level,  relations  with  Taiwan.  Economic  ties  would  continue  as  before; 
the  legislation  proposed  above  would  accomplish  this. 

The  defense  treaty,  an  item  not  mentioned  in  the  Shanghai  Com- 
munique, should  remain  in  force,  unless  an  acceptable  substitute  is 
found.  As  discussed  earlier,  international  law  does  not  require  that 
the  treaty  lapse.  The  United  States  should  actively  seek  a  substitute 
for  the  treaty.  During  negotiations,  the  United  States  might  commit 
itself  to  an  eventual  termination  of  the  defense  treaty — an  acceptance 
on  one  level  of  the  principle  of  noninterference.  The  time  and  man- 
ner of  termination  and  the  possible  alternative  U.S.  actions  to  insure 
security,  however,  must  be  negotiated. 

This  proposal  is  designed  to  accomplish  several  objectives.  Recog- 
nizing Peking  as  the  Government  of  China  would  break  the  present 
impasse.  The  proposal  would  protect  the  vital  interests  while  taking 
into  account  the  constraints  on  each  party.  Peking  would  obtain  a 
formal  acknowledgement  of  the  one-China  principle,  but  would  have 
to  accept  Taiwan's  continued  separate  existence,  at  least  ad  interim. 

The  thrust  of  this  proposal,  T  believe,  would  be  considered  a  positive 
step  by  Peking.  In  some  recent  discussions,  Chinese  officials  called 
the  proposal  "useful"  and  ''interesting."  Their  main  concern  was 
whether  the  United  States  could  cope  with  the  proposal's  long  time 
frame  and  inherent  ambiguities. 

Meanwhile,  Taiwan  would  retain  its  present  military  and  economic 
security,  hut  must  confront  the  rejection  of  its  claim  to  be  the  Gov- 
ernment of  all  China.  Tf  it  wishes  to  continue  this  fiction,  then  it 
would  have  ample  notice  that  it  must  face  the  consequences  alone.  If 
it  wishes  to  make  a  transition  to  some  other  status,  then  it  must  begin 
t  he  proce 

In  the  United  States,  there  have  been  numerous  indications  of 
strong  political  opposition  to  abrogating  the  defense  treaty  without 
finding  a  substitute.  At  the  least,  a  lengthier  national  debate  appears 
necessary  before  a  decision  can  be  made.  One  unfortunate  effect  of  any 
delay  is  that  the  lack  of  progress  mav  be  regarded  as  a  setback  or  a 
further  obstacle  in  United  States-China  relations.  This  proposal  ad- 
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vances  the  normalization  process  a  critical  step  forward,  but  in  a 
manner  acceptable  to  a  broad  spectrum  of  American  political  opinion. 

In  addition,  this  proposal  substantially  reduces  the  existing  anom- 
olies  by  eliminating  the  fiction  that  Taiwan  is  the  Government  of 
all  China,  and  by  showing  that  normalization  of  relations  with  China 
is  not  tantamount  to  "abandoning"  Taiwan.  With  the  clearing  away 
of  the  confusing  secondary  issues,  national  attention  is  clearly  focused 
on  the  central  question:  What  will  the  future  American  security  rela- 
tions be  in  Asia?  In  this  regard,  it  should  be  noted  that  the  adoption 
of  this  proposal  does  not  preclude  subsequently  following  any  of  the 
formula  for  relations  with  China  and  Taiwan  suggested  by  other 
analysts. 

The  proposal  may  be  an  insufficient  basis  for  the  immediate  estab- 
lishment of  full  diplomatic  relations — since  the  defense  treaty  might 
remain  in  force.  Instead,  it  establishes  the  foundation  for  negotiating 
a  mutually  satisfactorily  and  lasting  relationship  between  the  United 
States  and  China. 

Thank  you. 

Mrs.  Meyxer.  Thank  you  very  much,  Mr.  Li,  for  a  very  compre- 
hensive and  interesting  statement. 

[Mr.  Li's  prepared  statement  follows :] 

Prepared  Statement  of  Victor  H.  Li,  Shelton  Professor  of  International 
Legal  Studies,  Stanford  University 

legal  issues  in  united  states-china  relations 

The  issue  for  the  United  States  no  longer  is  whether  we  should  normalize 
relations  with  the  People's  Repuhlic  of  China.  We  have  passed  that  point. 
The  issue  is  how. 

A  major  obstacle  in  this  effort  has  been  a  fear  that  normalization  would 
severely  disrupt  our  relations  with  Taiwan  and  endanger  our  security  inter- 
ests. This  concern  may  be  mistaken,  but  it  nevertheless  has  been  repeatedly 
expressed  by  American  political  leaders  and  in  public  opinion  polls.  I  believe 
that  the  following  legal  analysis  suggests  a  policy  option  which  has  net  yet 
been  considered :  the  United  States  can  recognize  the  People's  Republic  of 
China,  and  thereby  take  a  major  step  forward  toward  normalization,  while 
at  the  same  time  maintaining  economic  and  security  ties  with  Taiwan. 

I  stress  at  the  outset  that  normalization — in  the  broader  sense  of  establish- 
ing effective  and  cooperative  relations — is  a  proeess  requiring  much  time,  rather 
than  a  single  act  of  creation.  Situations  like  Taiwan,  formed  over  a  half  a 
century,  cannot  and  should  not  be  resolved  in  a  single  stroke.  I  believe  the 
PRC  agrees  with  this  position.  It  would  be  wonderful  to  find  at  this  time  a 
complete  solution  to  the  entire  China  problem.  Short  of  that,  we  should  take 
steps  that  confirm  points  of  agreement  and  reduce  areas  of  disagreement.  Tin's  is 
not  moving  by  half  -measures ;  this  is  the  way  to  advance  the  normalization 
process. 

The  legal  issues  in  United  States-China  relations  are  confusing,  though  not 
necessarily  difficult.  I  would  like  to  focus  on  one  important  aspect :  the  effects 
on  Taiwan  if  recognition  is  withdrawn. 

Part  of  the  problem  is  that  we  are  dealing  with  an  essentially  unprecedented 
situation  where  rules  of  law  provide  only  limited  guidance.  This  case  involves 
not  the  refusal  to  extend  recognition  to  a  new  government,  but  rather  the 
withdrawal  of  recognition  from  a  government  that  will  continue  to  exercise 
effective  control  over  its  territory.  Moreover,  in  the  past,  recognition  was  denied 
or  diplomatic  relations  severed  because  a  foreign  government  was  regarded  as 
unfriendly.  Taiwan  will  be  the  first  instance  of  an  unrecognized  by  friendly 
regime. 

Another  source  of  confusion  concerns  terminology.  "Normalization"  is  often  a 
shorthand  way  of  saying  the  establishment  of  diplomatic  relations.  At  times,  how- 
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ever,  it  refers  to  a  general  state  of  friendly  relations  that  is  not  measured  by  rhe 
xchange  of  ambassadors,  Secondly,  while  recognition  and  establishment  of 
diplomatic  relatione  often  occur  simultaneously,  the  two  are  separate  concepts 
involving  separate  legal  acts.  A  government  can  recognize  but  has  no  diplomatic 
relations  with  another.  Finally,  depending  on  whether  one  uses  the  traditional 
international  law  approach  or  the  American  practice  regarding  recognition,  the 
<ie  facto"  has  different  meanings.  In  this  paper  "de  facto"  refers  to  authori- 
ties who  effectively  control  a  population  and  territory  and  carry  out  the  usual 
functions  of  government,  but  who  are  not  extended  de  jure  recognition  for  reasons 
of  policy. 

/.  Present  American  legislation 

What  ar'e  the  legal  consequences  for  economic  and  other  relations  between  the 
I  States  and  Taiwan  if  the  United  States  withdraws  de  jure  recognition, 
although  the  Taiwan  authorities  continue  to  maintain  de  facto  control  of  its  terri- 
tory and  population?  Moreover,  if  the  United  States  wishes  to  continue  some  or  all 
of  our  present  dealings  with  Taiwan,  what  changes  in  the  existing  law  would  be 
ary? 

There  are  very  few  provisions  in  American  legislation  which  specify  that  de 
jure  governments  and  de  facto  authorities  should  be  treated  differently.  Officials 
of  rlie  former  are  exempred  from  having  to  register  as  foreign  propaganda  agents.1 
Transfers  of  property  by  the  Federal  Reserve  Bank  from  the  account  of  a  de  jure 
recognized  country  to  a  duly  qualified  representative  of  that  country  is  conclu- 
sively presumed  to  l>e  legal.2  Official  representatives  of  de  facto  recognized  entities 
.ur  to  the  United  States  receive  a  different  class  of  visas,  and  special  provision 
may  have  to  be  made  regarding  diplomatic  immunity.3 

Terni^  such  as  ''foreign  country"  or  "foreign  government"  usually  apply  to  both 
de  ;ure  and  de  facto  recognized  entities.4  An  examination  of  Congressional  enact- 
ments  leads  to  three  conclusions.  First,  Congress  regards  governments  firmly  in 
control  but  not  recognized  de  jure  as  having  a  definite  existence  and  a  certain 
degree  of  legitimate  authority.  Second,  Congress  contemplates  and  permits  deal- 
ings with  such  entities.  Third,  for  most  purposes,  the  legislative  approach  has  been 
to  treat  de  jure  and  de  facto  recognized  entities  similarly,  unless  there  is  specific 
provision  to  the  contrary. 

For  example,  in  assigning  higher  rates  of  customs  duties  to  products  of  "Com- 
munist countries."  the  statute  refers  to  "China  (any  part  of  which  may  be  under 
Communist  domination  or  control)"5 — obviously  contemplating  trade  with  the 
PRC,  although  at  a  higher  tariff.  Other  statutes  do  not  refer  to  the  PRC  si>eeif- 
ically,  but  are  now  being  applied  to  the  PRC,  such  as  providing  funds  for  cultural 
exchanges.'  In  addition,  the  Foreign  Claims  Settlement  Commission  is  authorized 
to  handle  claims  of  American  nationals  included  in  claims  settlement  agreements 
Signed  after  1954  between  the  United  States  and  a  "foreign  government."7  If  an 
agreement  is  concluded  concerning  claims  arising  out  of  American  properties 
expropriated  in  China  and  Chinese  assets  frozen  in  the  United  Stntes,  it  is  highly 
likely  that  the  Commission  will  administer  this  agreement,  whether  or  not  the 
PK<  •  is  recognized  de  jure  by  the  United  States. 

The  subject  matter  of  some  statutes  clearly  indicates  that  they  should  be  ap- 
plied ;is  broadly  as  possible,  including  to  entities  not  recognized  de  jure.  For 
example,  there  should  be  control  over  the  transfer  of  dangerous  substances  such 
as   plant  pests  or  narcotics  whatever  their  foreign  origin  or  destination."  The 


1  50  U.S.C.  S.">2.  22  U.S.C.  C»t.'?.  Private  citizens  of  recognized  and  unrecognized  countries 
H  eated  alike,  22  U.S.C.  Oil.  See  also  49  U.S.C.  781    (similar  treatment  for  recognized 

and  unrecognized  countries  for  purposes  of  seizing  contraband). 

*  1 2  IT .  8 .  C 

71    Btrat.  642,  843;  8  D.S*.C.   1101(a)  (15)  (A),   (G).  Special  legislation  was  needed  to 
extend  diplomatic  Immunity  to  members  of  the  PRC  Liaison  Office.  22  U.S.C.  2SSU). 

4  Fot  a  detailed  discussion  of  the  confusing  use  of  terms  in  this  area,  see  Victor  H.  I  i, 
ognizino  Taiwan:  The  Legal  Problem»   (Washington.  DC.  and  New  York:  Carnegie 
Endowment  for  international  Peace,  i!»77i,  pp.  12—14.  My  testimony  is  based  in  part  on 
this  Hi ii  l\ 
■  IP.  r  B.C.  J202 

•  22  is  C.  2452.  Bee  also  22  use.  2666  (providing  guards  for  visiting  dignitaries^  :  47 

805(d)    (granting  permission  to  the  "embassy  or  legation"  of  a  foreign  government 
to  01  'rate  a  low  power  radio  station  ) . 

7  22  r  B.C.  1623(a). 

u  B.C   150  :  21  U.8  C.  955   Other  examples  are  :  pesticides,  7  U.S.C.  l.°,0(o>  <n)  :  unin- 

I  nursery  BtOCk,  7  0  B.C.  1  9  I 
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United  States  should  be  protected  against  certain  harmful  actions  taken  abroad, 
such  as  trademark  infringement u  or  nationalization  of  American  property  with- 
out compensation,10  whether  or  not  they  occur  in  de  jure  recognized  conn 
Similarly,  statutes  which  produce  beneficial  results  for  the  United  States  o* 
facilitate  the  operation  of  American  activities  abroad  should  be  interpreted  to 
apply  to  both  de  jure  and  de  facto  recognized  entities.11 

A.  Problems  to  be  resolved 

Several  problems  do  arise  in  dealing  with  de  facto  recognised  entities.  Some 
Congressional  enactments  call  for  a  degree  of  acknowledgement  by  the  I 
States  of  the  authority  and  competence  of  the  foreign  government,  and  c 
quently  may  conflict  with  an  Executive  policy  not  to  extend  de  jure  recognition. 
Many  of  these  laws  concern  minor  routine  matters,  often  involving  private  rights, 
such  as  authorizations  to  accept  a  foreign  governmental  agency's  certification  of 
tonnage  measurement  of  vessels.12  Similarly,  some  laws  requiring  reciprocal  treat- 
ment by  a  foreign  government  also  concern  routine  matters,  such  as  protection 
of  plant  varieties13  or  commercial  privileges  for  ships."  This  group  of  statutes 
does  not  appear  to  have  any  substantial  political  implications  that  would  bo 
affected  by  the  lack  of  de  jure  recognition. 

Some  statutes  affecting  American  governmental  activities,  however,  have 
greater  political  significance  and  imply  a  broader  acceptance  of  the  legitimacy 
of  a  foreign  government.  Several  laws  authorize  the  United  States  government  or 
various  government-related  agencies  to  enter  into  agreements  with  foreign  gov- 
ernments and  persons  on  major  matters  such  as  textile  quotas,15  commercial 
communications  satellite  links,18  and  supply  of  nuclear  materials.17  Other  laws 
having  significant  political  import  include  the  registration  of  prospectuses  and 
securities  issued  by  a  foreign  government,18  acceptance  of  letters  rogatory  and 
requests  for  assistance  from  foreign  courts,19  serving  process  in  a  foreign  coun- 
try,20 and  training  foreign  military  personnel."a  In  addition,  some  staturps  re- 
quiring reciprocal  treatment  also  have  important  political  implications.  These 
include  granting  privileges  to  non-diplomatic  or  consular  representatives  of  a 
foreign  government  or  to  foreign  officials  in  transit a  and  providing  routine  port 
and  airport  services  for  foreign  military  vessels."3 


»  15U.S.C.  1124. 

™7  U.S.C.  1158(c).  Other  examples  are  15  U.S.C.  72  (dumping)  :  22  U.S.C.  1978  (viola- 
tion of  various  fishing  rules)  ;  19  U.S.C.  1338  (discriminatory  duties,  fees,  and  other  com- 
mercial regulations)  ;  46  U.S.C.  141  (discriminatory  treatment  of  American  shipping) . 

11  For  example,  issuance  of  subpoenas  to  persons  in  foreign  countries,  28  U.S.C.  1783; 
setting  of  sugar  import  quotas.  7  U.S.C.  1116  restrictions  on  export  of  tobacco  se»>d,  7 
U.S.C.  516:  establishing  methods  for  calculating  cost  of  production  for  foreign  goods,  19 
U.S.C.  1336(e)(2)  ;  establishing  rules  for  refunding  of  taxes  for  export  goods,  7  U.S.C. 
617  ;  compensation  for  employees  injured  in  American  military  bases  in  foreign  countries, 
42  U.S.C.  1651.  In  addition,  some  statutes  deal  with  matters  fairlv  universal  in  nature 
such  as  smuggling.  19  U.S.C.  1703,  1704;  counterfeiting,  49  U.S.C.  781(b)(3)  ;  and  relief 
for  the  needy.  7  U.S.C.  1330,  1340. 

^46  U.S.C.  81.  Other  examples  are:  21  U.S.C.  143  (certificate  of  milk  inspection)  :  7 
U.S.C.  1561  (certificate  of  seed  control)  ;  12  U.S.C.  358  and  31  U.S.C.  473  (authorizing 
the  Federal  Reserve  Bank  and  the  Treasury  to  set  up  depositories  abroad). 

13  7  U.S.C.  2403. 

u46  U.S.C.  142.  Other  examples  are:  46  U.S.C.  362  (certificate  of  ship  Inspection); 
17  U.S.C.  1(e).  9(b)  and  35  U.S.C.  119  (extension  of  patent  and  copyright  protection)  ; 
16  U.S.C.  1052(b)  (5)   (use  of  the  National  Aquarium). 

15  7  U.S.C.  1854. 

i«47  U.S.C.  721. 

17  42  U.S.C.  2074(a).  Other  examples  are:  42  U.S.C.  1862,  1870  (setting  up  scientific 
exchanges)  ;  7  U.S.C.  57(a)  (system  of  cotton  classification)  ;  19  U.S.C.  1351(a)(1)(A) 
(promote  trade). 

«  15  U.S.C.  77(g).  (j). 

10  28  U.S.C.  1781,  1782. 

20  Rule  4  (i) ,  Federal  Rules  of  Civil  Procedure. 

"10  U.S.C.  7046.  Other  examples  are:  46  U.S.C.  764  (allowing  suit  in  admiralty  In 
United  States  courts  on  rights  of  action  granted  by  the  laws  of  a  foreign  state  for  a  wrong- 
ful death  on  the  high  seas)  ;  Rule  6,  Rules  of  the  Supreme  Court  (allowing  attorneys 
"qualified  to  practice  in  the  courts  of  any  foreign  state"  to  be  specially  admitted  to  tie  l>ar 
In  the  United  States)  ;  10  U.S.C.  4681  (authorization  to  sell  war  surplus  materials  abroad.)  ; 
10  U.S.C.  2675  (authorization  to  lease  military  bases  from  foreign  governments). 

22  8  U.S.C.  1101(a)  (15)  (A),  1182(d)  (8). 

»  10  U.S.C.  7227.  Other  examples  are:  8  U.S.C.  1201(c)  (determining  the  length  of  time 
for  which  non-immigrant  visas  remain  valid)  ;  47  U.S.C.  305(d)  (allowing  foreign  embas- 
sies and  legations  to  onerate  radio  stations)  ;  46  U.S.C.  785  (permitting  aliens  to  sue  In 
admiralty)  ;  28  U.S.C.  2502  (permitting  aliens  to  sue  the  United  States  in  certain  cases)  ; 
25  U.S.C.  883  (establishing  a  system  for  excluding  from  gross  income  certain  foreign  earn- 
ing of  aircrafts  and  ships). 
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If  the  above  group  of  statutes  is  applied  equally  to  ali  countries,  it  may  be 
that  the  extent  of  dealings  with  and  acknowledgement  of  the  authority  of  a  de 
facto  recognized  entity  would  contravene  the  Executive  policy  not  to  extend  de 
jure  recognition.  Consequently,  some  or  all  of  these  statutes  might  be  interpreted 
to  apply  more  restrictively  to  de  facto  recognized  entities.  Be  that  as  it  may, 
these  statutes  need  not  be  impediments  to  full  United  States-Taiwan  relatione. 
That  is,  if  the  Executive  policy  is  to  withhold  de  jure  recognition  but  still  main- 
tain extensive  dealings  with  Taiwan,  nothing  in  these  statutes  prevents  their 
being  fully  applied  to  Taiwan. 

A  second  problem  is  that  a  number  of  important  statutory  schemes  involving 
economic  and  military  aid  apply  only  to  "friendly  countries."  These  programs 
include  military  sales  and  assistance,2*  the  Overseas  Private  Investment  Corpora- 
tion.^ sale  of  American  agricultural  surplus  on  credit  terms  or  for  foreign  cur- 
rency by  the  Commodity  Credit  Corporation,2"  loans  to  small  farmers  of  pre- 
dominantly rural  countries,27  and  expenditures  of  funds  received  pursuant  to 
the  Agricultural  Trade  Development  and  Assistance  Act  of  1954.2*  Interestingly, 
nowhere  in  these  statutes  is  the  term  "friendly"  defined,  but  withdrawal  of 
recognition  might  be  interpreted  as  a  loss  of  friendliness. 

A  third  problem  is  that  several  statutes  impose  sanctions  upon  countries 
^vith  which  the  United  States  has  severed  diplomatic  relations.  The  Foreign 
A -distance  Act.  which  affects  both  economic  and  military  aid,  includes  the  blanket 
provisions  in  section  2370 (t).29 

"No  assistance  shall  be  furnished  under  this  chapter  ot*  any  other  Act,  and  no 
sales  shall  be  made  under  the  Agricultural  Trade  Development  Act  of  1954,  in 
or  to  any  country  which  has  severed  or  hereafter  severs  diplomatic  relations 
with  the  United  States  or  with  which  the  United  States  has  severed  or  hereafter 
severs  diplomatic  relations."  [Emphasis  added] 

Finally,  some  statutes  place  restrictions  on  dealings  with  "Communist  coun- 
tries." If  Taiwan  is  considered  part  of  a  "Communist  country"  after  withdrawal 
of  recognition,  then  the  Export-Import  Bank,20  the  generalized  system  of  prefer- 
ences."1 and  tariff  rates,32  among  the  other  things,  might  be  affected. 

These  four  problems  are  not  difficult  to  resolve.  On  the  conceptual  level,  the 
lack  of  de  jure  recognition  need  not  indicate  a  state  of  unfriendly  relations.  As 
discussed  earlier.  Taiwan  presents  a  novel  situation  ;  after  withdrawal  of  de  jure 
recognition,  it  still  may  be  treated  as  a  "friendly  de  facto  entity." 

More  practically,  after  withdrawal  of  recognition  all  domestic  legal  obstacles 
to  maintaining  existing  economic,  cultural,  and  other  ties  with  Taiwan  can  be 
removed  by  legislation  such  as  the  following  : 

•The  United  States  recognizes  the  People's  Republic  of  China  as  the  govern- 
ment of  China,  but  that  government  does  not  presently  exercise  administrative 
control  over  Taiwan.  The  Taiwan  authorities  have  effective  control  over  the  ter- 
ritory and  population  of  Taiwan. 

'"It  is  the  policy  of  the  United  States  to  continue  friendly  ties  with  Taiwan. 
I  If  there  were  particular  relations  (for  example,  military  assistance)  that  Con- 
gress wishes  t<>  curtail,  another  clause  might  be  added:  'except  for  (the  desig- 
nated relations).']  For  purposes  of  interpreting  domestic  American  legislation, 
any  reduction  of  official  American  representation  in  Taiwan  shall  not  be  re- 
garded  as  severing  diplomatic  relations." 

Legislative  history  would  make  clear  that  this  enactment  affirms  the  Taiwan 
authorities'  de  facto  control  and  "friendly"  status,  and  removes  possible  restric- 
tions on  dealings  with  "Communist  countries"  or  countries  with  whom  diplomatic 
relations  have  been  severed. 


-♦  -i-i  U.S.C.  231  l.  2751. 
•    22  D  B.C.  2191. 

M7  I'.S.C  1701.  Dp  until  t ho  mid-19808.  Taiwan  had  recehed  considerable  economic  aid 
under  this  and  related  programs.  Bach  aid  has  since  ceased. 

■1  U.S.C.  LMTr,. 

U.S.C    1922.   Other  examples  are:  22  U.S.C.  2102   (health  research  and  training)  ; 
B.C.   J2l!>   (family   planning);   50  r.s.r.   A.pp.    lS7S(c)    (loan   of  military  vessels); 
i"  '    B.C.  7227,  :'.l   U.S.C.  529 (J)    (routine  disbursement  of  funds  and  services 'to  military 
forces  of  a  friendly  country  )  ;  :!!)  U.S.C.  407  (  postal  agreements). 

n  See  also  7  U.S.C.  1703 <;!)    (sale  of  agricultural  surplus)  :  10  r.s.r.  1052(b)(9)    (en- 

••■  use  of  the  National  Aquarium  l>y  nationals  of  states  with  which  the  United  States 
maintains  diplomatic  relations). 

30  12  U.S.C.  635(b)  i  2  i. 
b  19  U.S.C   2462 

"  19    U.8.C     1202(e).    See  nlso    the  Foreign    Assistance    Act.   22   U.S.C.   2870(b).    (f)     (for 
purposes  of  >ec     if),   the  I'KC  Is  specifically   listed  as  a   "Communist   country")  ;  7   U.S.C 

i7o:: i  d  i  i  purchase  of  surplus  agricultural  products) . 
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It  should  be  noted  that  severance  of  diplomatic  relations  presents  a  particu- 
larly difficult  problem  because  of  the  PRC'S  explicit  demand  for  severance 
coupled  with  the  clear  statutory  language  regarding  the  consequences  of  sev- 
erance. One  solution  is  to  not  publicly  characterize  any  reduction  in  the  level 
of  diplomatic  dealings  with  Taiwan  as  a  "'severance  of  diplomatic  relations."' 
If  this  proves  impossible  for  political  reasons,  then  the  somewhat  awkward 
legislation  suggested  above  would  be  necessary.  In  this  regard,  the  use  of  the 
'Japanese  formula"  (in  the  narrow  sense  of  having  no  direct  intergovernmental 
ties,  but  instead  handling  intergovernment  relations  through  an  ostensibly  pri- 
vate corporation)  is  likely  to  be  interpreted  as  severing  diplomatic  relations. 
Since  no  officers  of  the  United  States  acting  in  their  official  capacities  would  be 
carrying  out  diplomatic  functions.  Moreover,  if  all  diplomatic  and  consular 
personnel  are  withdrawn  from  Taiwan,  amending  legislation  will  be  necessary 
to  enable  some  designated  persons  to  act  as  notaries  and  take  testimony  of 
witnesses  or  authenticate  documents  abroad,"'  as  well  as  to  facilitate  the  tempo- 
rary detachment  of  foreign  service  officers  and  other  persons  to  the  "private" 
corporation  handling  United  States  government  affairs  in  Taiwan. 

B.   Immigration 

Many  of  the  problems  in  dealing  with  de  facto  entities  in  the  past  have  in- 
volved immigration  law.  Special  legislation  may  be  necessary  after  withdrawal 
of  recognition  from  Taiwan  to  deal  with  the  following  difficulties. 

8  U.S.C.  1152  provides  that  the  number  of  immigrant  visas  and  conditional 
entries  made  available  "to  natives  of  any  single  foreign  state"  shall  not  exceed 
20,000  a  year.  "Each  independent  country,  self-governing  dominion,  mandated 
territory,  and  territory  under  the  international  trusteeship  system  of  the  United 
Nations  *  *  *  shall  be  treated  as  a  separate  foreign  state  *  *  *  when  approved 
by  the  Secreary  of  State.  All  other  inhabited  lands  shall  be  attributed  to  a 
foreign  state  specified  by  the  Secretary  of  State."  If  an  area  is  found  to  be  a 
"colony  or  other  component  or  dependent  area"  of  a  foreign  state,  the  quota 
for  that  area  is  3%  of  the  quota  for  the  foreign  state  or  600.  The  Secretary  of 
State  appears  to  have  the  authority  to  take  "appropriate  action"  in  adjusting 
quotas  if  the  territorial  limits  of  a  foreign  state  change.34 

At  present,  the  "China"  quota  encompasses  both  Taiwan  and  the  mainland. 
That  is,  an  immigrant  is  counted  against  this  quota  if  he  is  born  on  Taiwan 
or  the  mainland. 

The  law  as  presently  written  presents  some  difficulties  after  the  withdrawal 
of  recognition  from  Taiwan.  There  is  little  room  for  ambiguities,  since  all 
"inhabited  lands"  are  foreign  states  or  are  attributed  to  foreign  states.  Obviously 
the  PRC  would  be  very  unhappy  with  a  designation  by  the  Secretary  of  State, 
even  for  purely  internal  purposes,  that  Taiwan  is  an  "independent  country  or 
self-governing  dominion."  This  designation  also  would  double  the  Chinese  quota 
to  40,000.  Treating  Taiwan  and  the  PRC  as  a  single  state  so  that,  in  a  manner 
similar  to  the  present  arrangement,  both  can  share  in  the  "China"  quota  may 
affect  the  interpretation  of  other  statutes  that  refer  to  "Communist  countries" 
or  areas  "controlled  by  a  Communist  government."  Moreover,  if  Taiwan  is 
treated  as  a  "colony  of  other  component  or  dependent  area"  of  the  PRC,  then 
the  limit  of  600  immigrant  visas  would  apply. 

8  U.S.C.  1253(a)  establishes  rules  for  deporting  aliens  to  another  "country." 
In  order  to  reduce  the  number  of  "undeportables,"  courts  have  interpret*'*! 
"country"  very  broadly.  "Any  place  possessing  a  government  with  authority  to 
accept  an  alien  deported  from  the  United  States  can  qualify  as  a  'country'  under 
the  statute."  Chan  Chucn  v.  Esperdy  285  F.  2d  353,  354  (2d  Cir.  1960)  (holding 
that  Hong  Kong,  a  colony,  is  a  "country").  Also  found  to  be  "countries"  were 
Taiwan,  a  place  whose  legal  status  was  "undetermined,"  Rogers  v.  Cheng  Fu 
Zheng,  280  F.  2d  663  (D.C.  Cir.  1960),  and  the  PRC,  a  country  not  recognized 
de  jure.  Horn  Sin  v.  Esperdy,  209  F.  Supp.  3  (S.D.X.Y.  1962) . 

A  procedural  problem  arises  if  the  designated  country  has  no  direct  govern- 
mental relations  with  the  United  States.  In  such  a  case,  the  Attorney  General 
is  sometimes  unable  to  inquire  whether  that  country  would  accept  the  alien. 
Wong  v.  Esperdy,  197  F.  Supp.  914  (S.D.X.Y.  1961).  Moreover,  for  deportation 
purposes,  some  courts  have  refused  to  treat  a  Chinese  alien  as  "a  subject  national, 
or  citizen"  of  the  PRC.  Xg  Earn  Fook  v.  Esperdy,  320  F.  2d  86  (2d  Cir.  1963)  : 


33  17  U.S.C.  29  ;  18  U.S.C.  3492.  3493  :  22  U.S.C.  1203. 

£«  65  U.S.  Code  Congressional  and  Administrative  News  3228  ;  8  U.S.C.  1152(d). 
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Lee  Wei  Fang  v.  Kennedy.  317  F.  2d  180  (D.C.  Cir.  1963),  cert.  den.  375  U.S.  833 
(at  least  where  actual  allegiance  to  the  PRC  was  not  shown).  The  reasoning 
appears  to  be  that  the  concept  of  "subject  national,  or  citizen"  must  involve 
allegiance  to  a  legitimate  national  authority  ;  to  imply  such  a  status  for  the 
PRC  would  contravenue  the  Executive  policy  to  withhold  de  jure  recognition. 
Thus,  the  inability  to  deport  aliens  to  countries  not  recognized  de  jure  may  be 
due  not  only  to  the  lack  of  channels  of  communication  but  also  to  an  unwilling- 
ness to  deal  with  the  unrecognized  foreign  authorities.  In  Cheng  v.  INS,  521 
F.  2d  1351,  1353  (3d  Cir.  1975),  which  was  decided  after  the  establishment  of 
the  Liaison  Officers  in  Peking  and  Washington,  a  person  born  on  the  China 
mainland  was  held  not  to  be  a  citizen  of  the  PRC.  The  court  quoted  a  Department 
of  State  response  to  a  judicial  inquiry  : 

•Normally,  the  United  States  does  not  deport  aliens  to  countries  with  whose 
governments  we  do  not  have  diplomatic  relations.  At  the  present  time,  with 
respect  to  persons  who  come  from  mainland  China  and  claim  to  be  citizens  of 
People's  Republic  of  China  and  not  the  Republic  of  China,  we  believe  there  is 
no  appropriate  government  with  which  we  have  relations  for  the  purpose  of 
directing  a  request  pursuant  to  section  1253A." 

After  withdrawal  of  recognition,  there  would  be  no  problem  of  communications 
with  the  Taiwan  authorities,  even  under  the  "Japanese  formula."  A  problem 
would  arise  according  to  the  reasoning  of  Cheng  v.  INS,  however,  if  Taiwan  is 
not  considered  a  "country"  for  deportation  purposes  because  it  is  not  recognized 
de  jure. 

S  U.S.C.  1253(h)  permits  the  Attorney  General  to  withhold  deportation  at  his 
discretion  for  reasons  of  foreign  policy  or  "to  any  country  in  which  in  his  opinion 
the  alien  would  be  subject  to  persecution  on  account  of  race,  religion,  or  political 
opinion."  Fear  of  persecution  in  one  part  of  the  country  is  not  sum  aent  if  the 
alien  would  be  safe  in  another  part ;  e.g.,  Lavdas  v.  Holland,  235  F.  2d  955  (3d  Cir. 
1956)  (one  island  in  Greece).  If  Taiwan  is  treated  as  a  part  of  China,  it  may  be 
that  a  person  would  have  to  be  persecuted  in  both  places  before  this  exception 
applies. 

H  T'.S.C.  1153(a)  (7)  permits  the  admission  on  parole  of  certain  refugees  on  an 
emergency  basis  pending  regularization  of  their  status.  Under  this  program,  an 
alien  must  make  application  in  a  non-Communist  "country,"  and  satisfy  an  Ameri- 
can immigration  officer  that  the  alien  has  fled  from  a  Communist  area  because  of 
persecution;  in  addition,  the  alien  cannot  be  a  "national  of  the  country"  where 
the  application  is  being  made.  If  Taiwan  is  treated  as  a  part  of  China,  then  it 
appears  that  a  person  fleeing  persecution  by  the  PRC  cannot  apply  for  parole 
from  Taiwan. 

A  number  of  Taiwan  businessmen  now  enter  the  United  States  under  8  F.S.O. 
lTOlfa)  (15)  (e)  as  traders  or  investors  operating  pursuant  to  the  Treaty  of 
Friendship,  Commerce,  and  Navigation  between  the  United  States  and  the  ROC. 
If  this  treaty  lapses  upon  withdrawal  of  recognition,  then  no  other  persons  can 
enter  via  this  channel,  and  treaty  traders  and  investors  presently  in  the  United 
States  may  have  to  return  to  Taiwan. 

//.  Existing  treaties  and  executive  agreement* 

Treaties  in  Force  (1977)  lists  sixty  treaties  and  executive  agreements  between 
the  United  States  and  the  B*epubiic  of  China.  While  all  are  technically  in  force, 
many  in  fact  have  little  or  no  operational  consequences.  Several  treaties  concern 
political  relatione  between  the  two  countries  during  the  earlier  part  of  the 
century."  Others,  deal  with  economic  and  military  relations  during  and  after 
World  War  U.M  There  are  also  agreements  concerning  transfers  of  naval  vessels 

My  looking  to  the  Advancement  of  the  cause  of  general  peace  HOI"))  TreaUi  Scrim 
(TS)  619  6J9A:  Treaty  of  arbitration  (1082),  TS  857;  Treaty  for  the  relinquishment  of 
ext  raterritorlal  rights  In  China  (1843).  TS  984. 

nt  concerning  th«»  United  Ntntc<  relief  assistance  to  the  Chinee  people  (1947^ 
'  other  International  Agreements  Series  (TIAS)   1074;  Agreement  relating  to 

""\fr< Qtry  of  relief  goods    (1948),  TIAS  2749.  3151.   Agreement  relating  to  claims 

ne   I  rem    nctivitles   of   United    States   military   forces  in    China    (1048)     TIAS    1770  • 
menl   relating  to  the  presence  of  the  United  States  firmed  forces  In  China    (1947)' 

' n    n'l.itin-  tn  the  furnishing  of  certain  materials  to  China  for  the 

•  of  rawan  <  nr.i  •  •  tias    3:  Agreement  relating  to  assurances  required  r,  the 

Mutual  s.-uHtv  Act  of  IflM  (1951),  tias  2604.  Preliminary  agreement  regarding  prtn- 

.  i  lied  to  mutual  aid  It.  the  prosecution  of  the  war  against  approssion    f1942)     56 

s,lf    "''•.     Agreement  under  Section  3(c)  of  Lend  Lease  Act  <1940).  TIAS  1740;  Agree- 

JJ^tJon  oi  lend-lease  supplies  in  inventory  or  procurement  in  the  United 
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to  Taiwan/"57  and  construction  of  defense  facilities.""  other  agreements  deal  w  i:li 
Hinders  that  are  in  the  process  of  being  phased  out,  Including  the  status  of  forces 
agreement  and  MAAG.8"  There  are  a  number  of  expired  agricultural  commodities 

agreements.40 

Another  group  of  agreements  concerns  routine  or  relatively  routine  m. 
such  as  postal  service,  free  entry  privileges  for  personal  articles  of  consular 
officers,  length  of  validity  and  fees  for  non-immigrant  visas,  and  cataloguing.*3 
Still  others  deal  with  various  kinds  of  scientific  and  educational  co&peration." 

This  leaves  only  a  small  number  of  treaties  and  agreements  that  are  still  0] 
tional  and  concern  relatively  important  matters.  The  Mutual   Defense  Treaty 
provides : 

"Each  Party  recognizes  that  an  armed  attack  in  the  West  Pacific  Area  directed 
against  the  territories  of  either  of  the  Parties  would  be  dangerous  to  its  own 
peace  and  safety  and  declares  that  it  would  act  to  meet  the  common  danger  in 
accordance  with  its  constitutional  processes."  ** 

'For  purposes  of  this  treaty,  "territories"  of  the  ROC  are  defined  as  the  islands 
of  Taiwan  and  the  Pescadores. 

The  Treaty  of  Friendship,  Commerce,  and  Navigation  (FCN)  established  the 
framework  for  political  and  commercial  relations  between  the  two  parties,  and 
is  the  basis  for  a  broad  range  of  private  rights  of  nationals  of  each  party.  This 
Treaty  was  signed  in  1946,  but  an  exchange  of  notes  in  1950  limited  its  opera- 
tion to  the  territory  actually  under  the  control  of  the  Taiwan  government.*4  Sim- 
ilarly, the  air  transport  agreement  signed  in  1946  established  routes  between 
the  China  mainland  and  the  United  States.  The  agreement  was  later  amended  to 
suspend  the  operation  of  these  routes  and  to  establish  new  routes  to  and  from 
Taiwan.*3 

42  U.'S.'C.  2153  requires  that  an  agreement  for  cooperation  concerning  civil 
uses  of  atomic  energy  be  signed  before  nuclear  materials  may  be  transferred  to 
another  government.  In  a  1972  agreement,  Taiwan  guarantees  not  to  use  such 
materials  for  military  purposes  and  not  to  transfer  any  material  or  restricted 
technical  data  to  unauthorized  persons  or  "beyond  the  jurisdiction  of  the  govern- 
ment of  the  ROC."  48  The  agreement  is  in  force  for  thirty  years,  with  no  provision 
for  earlier  denunciation. 

'Two  short-term  agreements  set  up  "voluntary"  textile  quotas  for  Taiwan  ex- 
ports to  the  United  States.*7  These  are  part  of  the  Arrangement  Regarding  In- 
ternational Trade  and  Textiles  concluded  in  Geneva  on  December  20,  1973.  Al- 
though not  a  party  to  the  Arrangement,  Taiwan  has  agreed  to  abide  by  its 
provisions. 

(Finally,  there  is  an  agreement  for  relief  from  double  taxation  on  earnings 
from  operation  of  ships  and  aircraft,*8  an  OPIC-related  agreement  on  guarantees 


37  TIAS  2979  (and  amendments);  TIAS  4180  (and  amendments);  TIAS  4274;  TIAS 
4676  :  TIAS  4828  ;  TIAS  6283  ;  TIAS  6623. 

38  Agreements  were  sisrned  to  construct  defense  facilities.  TIAS  3713  ;  a  scatter  wave 
radio  facilitv,  TIAS  5175;  a  communications  facility,  TIAS  5176;  and  a  scatter  wave 
control  facility,  TIAS  5177. 

»  TIAS  5986;  TIAS  2712.  See  also  TIAS  3571  (and  amendments)  and  TIAS  4312  (dis- 
posal of  surplus  military  material). 

4°TIAS  5010.  5151.  5219.  5589,  5717.  5718.  6395  (all  with  amendments). 

41  Agreement  for  the  exchange  of  international  money  orders  (1957),  TIAS  3995;  Parcel 
post  convention  (1916),  39  Stat.  1665;  Agreement  for  exchange  of  insured  parcel  post 
(1957V.  TIAS  3941  ;  6  Bevans  727  ;  TIAS  3539. 

42  Agreement  on  technological  advancement  in  connection  wit^  water  resources.  land 
utilization  and  various  fields  of  irrigated  agriculture  (1972).  TIAS  7374;  Agreement  for 
financing  certain  educational  and  cultural  exchange  programs  (1964).  TIAS  5.172;  Agree- 
ment relating  to  the  etahlishment  in  Taipei  of  a  United  States  Navy  Medical  Research  Unit 
(19*55),  TIAS  3493;  Agreement  concerning  the  status  of  the  American  Embassy  School 
of  Chinese  Language  and  Area  Studies  at  Taichung  and  its  personnel  and  of'  Chinese 
Embassy  personnel  studying  in  the  Washington  area  (19R9).  TIAS  6759  :  Agreement  relat- 
ing to  cooneration  in  science  and  technology  (1969),  TIAS  6639:  Arrangement  for  the 
direct  exchange  of  certain  information  regarding  the  traffic  in  narcotic  drugs  (19471,  6 
Bevans  797. 

«  Artiele  V.  TIAS  3178. 

44  TIAS  1871.  The  texts  of  the  notes  are  unavailable,  but  the  substance  is  mentioned 
in  a  footnote  to  the  Treaty  of  Friendship,  Commerce,  and  Navigation  in  Treaties  iv  Force. 
For  some  unexplained  reason  that  may  or  may  not  be  significant,  that  footnote  lias  net 
been  included  after  the  1974  edition. 

45  TIAS  1609.  6773. 

48  TIAS  7364.  7834  ;  see  also.  Agreement  providing  for  a  grant  for  the  acqn*Mt'on  of 
nuclear  research  and  training  equipment  and  materials  (1959).  TIAS  4371.  There  nteo  la 
a  companion  trilateral  agreement  among  the  United  States,  the  ROC,  and  the  Interna- 
tional Atomic  Enersrv  Agency,  TIAS  722S. 

47  TIAS  7821,  8033. 

48  TIAS  7282. 
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for  projects  in  Taiwan  proposed  by  nationals  of  the  United  States,49  and  a  series 
of  agreements  concerning  American-owned  Taiwan  currency  accumulated  through 
earlier  assistance  programs.00 

It  should  he  noted  that  all  treaties  still  having  operational  effect  are  limited 
t>y  their  terms,  subsequent  amendments,  or  clear  implication  to  apply  only  to 
tiie  territory  actually  controlled  by  the  Taiwan  authorities. 

What  are  the  legal  effects  of  withdrawal  of  recognition  on  these  treaties  and 
agreements?  Two  views  have  been  proposed,  both  of  which  severely  limit  our 
possible  policy  options  by  terminating  the  defense  treaty.  The  first  argues  that 
all  agreements  would  automatically  lapse,  since  one  of  the  signatories,  the  Re- 
public of  China,  would  no  longer  legally  "exist."  This  would  greatly  disrupt  our 
economic  and  other  relations  with  Taiwan  and  also  would  terminate  many  obliga- 
tions which  we  would  wish  to  preserve,  such  as  those  concerning  safeguards  for 
nuclear  materials. 

A  second  view  attempts  to  draw  a  distinction  between  political  and  nonpolitical 
or  technical  treaties.  A  political  treaty,  such  as  the  defense  treaty,  would  be  nulli- 
fied by  the  political  act  of  withdrawing  recognition,  while  other  obligations  con- 
cerning ongoing  matters  of  trade,  investments,  and  cultural  relations  could 
continue. 

This  distinction  presents  several  difficulties.  First  the  hard-to-draw  line  be- 
tween political  and  non-political  matters  is,  in  the  end,  a  fairly  arbitrary  one.  Is 
an  agreement  to  supply  Taiwan  with  nuclear  materials  for  the  generation  of  elec- 
tricity an  economic  or  a  political  matter?  What  about  an  Export-Import  Bank  loan 
to  build  a  plant  that  produces  military-related  materials?  The  principal  problem 
arises  not  with  respect  to  the  defense  treaty,  but  with  the  FCN  treaty  which  spe- 
cifies a  definite  political  relationship,  but  also  creates  the  basis  for  many  economic 
and  cultural  ties.  If  this  treaty  lapses  because  of  its  political  character,  then  eco- 
nomic and  cultural  relationships  would  be  severely  disrupted.  If  this  treaty  does 
not  lapse  despite  its  political  character,  then  as  a  legal  matter  why  should  the 
defense  treaty  be  treated  differently? 

I  would  like  to  present  a  third  view,  which  I  believe  to  be  analytically  more 
sound  and  politically  more  helpful.  As  stated  earlier,  all  operative  treaties  are 
limited  to  the  territory  actually  controlled  by  the  Taiwan  authorities.  The  legal 
effect  of  withdrawing  recognition  in  such  circumstances  is  unclear.  At  the  least, 
international  law  does  not  require  that  prior  treaties  entered  into  with  a  once- 
recognized  government,  the  terms  of  which  are  limited  to  the  territory  actually 
controlled  by  that  government,  must  automatically  lapse  after  the  government 
loses  do  jure  recognition  while  still  exerting  de  facto  control.  Neither,  however, 
International  law  require  that  such  obligations  continue.  Hence,  the  choice  of 
what  to  do  with  the  defense  treaty  is  a  political,  more  than  a  legal,  matter. 

///.  Policy  implication*  of  the  legal  analysis 

I  have  stressed  two  points  concerning  the  withdrawal  of  recognition  from 
Taiwan:  (1)  it  need  not  disrupt  our  economic  and  other  relations:  and  (2)  it 
need  not,  as  a  matter  of  law.  automatically  terminate  the  defense  treaty.  Our 
policy  options.  Ihorefore,  are  quite  broad. 

In  examining  policy  options,  it  should  be  noted  that  desnite  its  harsh  rhetoric, 
China's  conditions  for  normalization  are  not  non-negotiable.  China  has  been  un- 
yielding on  what  it  considers  to  be  basic  principles,  but  flexible  on  the  means  of 
Implementation.  Tims.  Peking  firmly  maintains  (hut  it  is  the  sole  legitimate  gov- 
ernment of  China,  which  includes  Taiwan.  Hut  the  means,  terms,  and  timeframe 
for  actual  reunification  are  not  fixed.  Ten;;  Hsiao-ping's  recent  statement  about 
taking  into  consideration  the  special  conditions  prevailing  on  Taiwan  is  another 
authoritative  indication  that  there  is  flexibility  in  the  Chinese  position. 

I  believe  the  United  States  can  and  should  immediately  recognize  Peking  as 
the  government  of  China.   ''  It  also  should  confirm  the  principles  of  the  Shanghai 


"TIAS  2657.  r,r>oo. 

m  Economic  aid  agreement  (194R)  ;  TIAS  18.T7.  192.T  3077.  R888;  Agreement  establishing 
a  ioint  commission  on  nirnl  reconstruction  in  China  (104s).  TIAS  1848.  1075:  Agreement 
ronrernlnjr  disposition  of  the  New  Tnl wan  dollars  preneratod  as  a  consequence  of  aid  fur- 
nished to  China  (1965).  TIAS  5782,  8451.  none, :  Agreement  regarding  the  ownershsip  nnd 
use  of  local  currency  repayments  made  by  China  through  the  Development  Loan  Fund 
(1958),  TIAS  4162;  Agreement  relating  to  the  deposit  by  China  of  10%  of  the  value  Oi 
prant  military  assistance  and  excess  defense  articles  furnished  by-  the  United  States  (1972), 
'II  \S  T325. 

full  discussion  of  this  proposal  Is  in  Victor  IT.  Li.  and  John  W.  Lewis.  "Resolving 
the  Chins  Dilemma  :  Advancing  Normalisation,  Preserving  Security,"  International  Secu- 
t  itu.  vol.  2.  no    1.  p    11    (Summer  1077). 
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Communique  hy  reiterating  that  the  United  States  "does  not  challenge"  the  posi- 
tion that  "all  Chinese  on  either  side  of  the  Taiwan  Strait  maintain  there  is  hut  one 
China  and  that  Taiwan  is  part  of  China"  and  by  withdrawing  its  remaining 
military  personnel  from  Taiwan.  The  United  States  should  welcome  direct  Peking- 
Taipei  discussions  to  resolve  in  a  peaceful  manner  the  issues  that  divide  them. 
This  process  may  take  some  time.  While  awaiting  a  final  resolution,  the  United 
States  should  maintain  direct,  though  lower  than  embassy  Level,  relations  with 
Taiwan.  Economic  ties  would  continue  as  he  fore ;  the  legislation  proposed  above 
would  accomplish  this. 

The  defense  treaty,  an  item  not  mentioned  in  the  Shanghai  Communique,  should 
remain  in  force,  unless  an  acceptahle  substitute  is  found.  As  discussed  earlier,  in- 
ternational law  does  not  require  that  the  treaty  lapse.  The  United  States  should 
actively  seek  a  substitute  for  the  treaty.  During  negotiations,  the  U.S.  might, 
commit  itself  to  an  eventual  termination  of  the  defense  treaty — an  acceptance  on 
one  level  of  the  principle  of  non-interference.  The  time  and  manner  of  termination 
and  the  possihle  alternative  U.S.  actions  to  insure  security,  however,  must  he 
negotiated. 

This  proposal  is  designed  to  accomplish  several  ohjectives.  Recognizing  Peking 
as  the  government  of  China  would  break  the  present  impasse.  The  proposal  would 
protect  the  vital  interests  while  taking  into  account  the  constraints  on  each  party. 
Peking  would  obtain  a  formal  acknowledgement  of  the  one-China  principle,  hut 
would  have  to  accept  Taiwan's  continued  separate  existence,  at  least  ad  interim. 

The  thrust  of  this  proposal,  I  believe,  would  he  considered  a  positive  step  by 
Peking.  In  some  recent  discussions,  Chinese  officials  called  the  proposal  "useful" 
and  "interesting."  Their  main  concern  was  wdiether  the  United  States  could  cope 
with  the  proposal's  long  time  frame  and  inherent  ambiguities. 

Meanwhile,  Taiwan  would  retain  its  present  military  and  economic  security,  but 
most  confront  the  rejection  of  its  claim  to  be  the  government  of  all  China.  If  it 
wishes  to  continue  this  fiction,  then  it  would  have  ample  notice  that  it  must  face 
the  consequences  alone.  It  it  wishes  to  make  a  transition  to  some  other  status, 
then  it  must  begin  the  process. 

In  the  United  States,  there  have  been  numerous  indications  of  strong  political 
opposition  to  abrogating  the  defense  treaty  without  finding  a  substitute.  At  the 
least,  a  lengthier  national  debate  appears  ncessary  before  a  decision  can  be  made. 
One  unforunate  effect  of  any  delay  is  that  the  lack  of  progress  may  be  regarded  as 
a  setback  or  a  further  obstacle  in  United  States-China  relations.  This  proi>osal 
advances  the  normalization  process  a  critical  step  forward,  but  in  manner  accept- 
able to  a  broad  spectrum  of  American  political  opinion. 

In  addition,  this  proposal  substantially  reduces  the  existing  anomolies  by  elimi- 
nating the  fiction  that  Taiwan  is  the  government  of  all  China,  and  by  showing 
that  normalization  of  relations  with  China  is  not  tantamount  to  "abandoning'' 
Taiwan.  With  the  clearing  away  of  the  confusing  secondary  issues,  national  at- 
tion  is  clearly  focused  on  the  central  question  :  what  will  be  the  future  American 
security  relations  in  Asia?  In  this  regard,  it  should  be  noted  that  the  adopting  of 
this  proposal  does  not  preclude  subsequently  following  any  of  the  formulae  of  re- 
lations with  China  and  Taiwran  suggested  by  other  analysis. 

The  proposal  may  be  an  insufficient  basis  for  the  immediate  establishment  of 
full  diplomatic  relations  (since  the  defense  treaty  might  remain  in  force).  In- 
stead, it  establishes  the  foundation  for  negotiating  a  mutually  satisfactory  and 
lasting  relationship  betwen  the  United  States  and  China. 

Mrs.  Meyner.  Mr.  Theroux,  I  think  that  we  will  proceed  with  yon, 
if  you  will,  please. 

STATEMENT  OF  EUGENE  A.  THEROUX,  ATTORNEY, 
BAKER  &  McKENZIE 

BIOGRAPHY 

Eugene  A.  Theroux  is  a  Member  of  the  Bar  of  the  District  of  Columbia  and  a 
partner  in  the  international  law  firm  of  Baker  &  McKenzie,  Washington.  D.C.  He 
has  traveled  extensively  in  Asia  and,  between  1972  and  1977,  made  11  visits  to 
the  People's  Republic  of  China.  On  his  first  visit  to  Peking,  he  served  as  trade 
and  legal  aide  to  the  June-July  1972  Congressional  mission  of  Hale  Boggs  and 
Gerald  Ford,  then  Majority  and  Minority  Leaders,  respectively,  of  the  U.S.  House 
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of  Representatives.  Mr.  Theroux  served  2  years,  between  1973  and  1975,  as  Vice* 
President  of  the  National  Council  for  U.S. -China  Trade.  He  is  the  author  of  a 
nuniler  of  publications  related  to  the  legal  aspects  of  trade  with  China,  and  at 
Chinese  invitation  has  lectured  in  Peking  on  American  legal  subjects  before  the 
China  Council  for  the  Promotion  of  International  Trade  and  China's  Foreign 
Trade  Corporations.  Mr.  Theroux  is  a  former  Special  Counsel  to  the  Joint 
Economic  Committee  of  the  Congress. 

Mi-.  Theroux.  Thank  yon.  Madam  Chairman.  It  is  an  honor  and 
pleasure  to  appear  before  this  committee. 

My  testimony  reflects  the  personal  views  of  a  lawyer  in  the  practice 
of  private  international  law\  I  speak  only  for  myself,  not  for  my  firm 
or  for  any  client. 

Since  1972, 1  have  made  11  visits,  aggregating  several  months,  to  the 
People's  Republic  of  China.  I  have  also  visited  the  Republic  of  China. 

Some  of  my  clients  trade  with  the  PRC,  some  of  them  trade  with  the 
ROC,  and  some  with  both.  Out  of  admiration  and  affection  for  friends 
in  both  places,  and  because  I  believe  that  law  and  trade  can  contribute 
to  understanding  and  friendship,  I  share  this  committee's  concern 
about  the  practical  and  legal  implications  of  normalization  of  relations 
between  the  United  States  and  the  People's  Republic  of  China. 

Professor  Li  has  rightly  said  that  the  proper  question  is  not  whether, 
but  how,  the  United  States  and  the  PRC  should  achieve  normal 
relations. 

Nevertheless,  the  PRC  should  understand  that  the  issue  is  not  a 
simple  matter  of  U.S.  acceptance  of  its  three  announced  conditions  for 
noi-malization.  For  normalization  to  be  politically  possible  in  the 
United  States,  a  satisfactory  answer  must  be  found  to  two  difficult 
questions : 

First,  where  is  the  justification  for  the  United  States,  in  effect,  aid- 
ing in  the  transformation  of  a  friendly  national  ally,  to  which  we  are 
tied  by  treaty,  tradition,  and  trade,  unwillingly  into  a  province  of  a 
state  whose  economic  and  political  systems  are  alien,  offensive,  and 
hostile  to  our  own? 

Second,  how,  if  at  all,  can  or  should  we  help  preserve,  for  the  IS 
million  people  on  Taiwan,  a  chance  to  decide  their  own  future  in  an 
atmosphere  free  from  coercion  or  intimidation? 

The  question  of  Taiwan,  and  its  relationship  to  the  mainland  of 
China,  must  l>e  left  to  the  Chinese  themselves.  To  be  sure,  we  are  in- 
volved in  this  question.  But  I  believe  this  country  should  confine  its 
negotiations  with  the  PRC  to  the  terms  on  which  an  exchange 
of  ambassadors  can  occur  l>etween  Washington  and  Peking.  In  this 
process,  neither  side  should  expect  the  other  to  make  unreciprocated 
concessions. 

It  i:,  undeniable  that  the  PRC  Government  exercises  de  facto  politi- 
cal authority  on  the  Chinese,  mainland.  It  is  equally  a  fact  that  the 
ROC  and  the  PRC  each  hold  that  the  United  States  cannot  maintain 
complete  diplomatic  recognition  with  one  without  requiring  severance 
of  relations  with  the  other.  In  these  circumstances,  we  have  retained 
preexist  ing  diplomat  ic  relations  with  the  ROC  while  also  establishing, 
to  the  extent  possible,  diplomatic  relations  with  the  PRC.  The  result 
is  that  the  United  States  and  tlu1  V]\C  maintain  in  each  others  country 
diplomat  IC  missions  which  are  embassies  in  all  but  name.  The  ambigui- 
ties  of  this  situation  are.  to  some,  intolerable;  but  whether  because  of 
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■or  in  spite  of  such  circumstances,  the  interests  of  all  three  parties  have 

not  been  badly  served  since  1972. 

The  burden  is,  there  fore,  upon  those  who  favor  change  in  the  Status 
quo  to  make  a  convincing  ease  that  it  is  in  our  national  interest  to 
make  such  a  change.  In  deciding  the  terms  and  timing  of  normaliza- 
tion, we  should  be  guided  : 

First,  by  an  awareness  of  our  limitations,  seen  against  a  century 
of  frustration  for  all  concerned,  as  a  participant  in  Chinese  disputes. 

Second,  by  a  recognition  that  our  policy  can  have  a  profound  effect  : 

Upon  the  future  of  18  million  people,  and  succeeding  generations, 
on  Taiwan;  and 

Upon  the  economic  and  military  balances  among  other  Pacific 
nations. 

Third,  we  must  be  guided  by  a  paramount  commitment  to  our  na- 
tional interest,  enlightened  by  a  strong  faith  in  the  universality  of  our 
own  values. 

The  American  people  are  deeply  concerned  about  the  bullying  of 
Soviet  dissidents,  and  mistreatment  of  South  African  blacks;  we  are 
pledged  to  the  existence  of  an  Israeli  state,  and  President  Carter  has 
well  expressed  the  national  mood  and  conviction  in  calling  attention 
to  beleaguered  political  minorities,  wherever  they  may  be. 

In  these  circumstances,  the  United  States  must  not  be  the  hand- 
maiden that  delivers  up  the  people  on  Taiwan,  against  their  wisb.es. 
to  an  authority  they  may  consider  abhorrent  and  inimical  to  their 
lives,  liberty  and  property.  Any  U.S.  policy  which  appeared  to  put 
in  ;  opardy  the  welfare  and  aspirations  of  18  million  people  would 
be  abhorrent  to  the  American  people. 

A.    CHINESE    PROBLEM! 

I  agree  with  those  in  the  People's  Republic  of  China  who  have  told 
me  that  the  Taiwan  problem  is  a  Chinese  problem.  Consequently,  I 
believe  the  United  States  should  encourage  the  two  Chinese  sides  to 
resolve  their  differences  in  direct  talks.  Wherever  they  reside,  the 
( r-*h:^e  are  resourceful  negotiators.  They  are  fully  capable  of  finding 
peaceful  means  to  define  the  relationship  that  is  to  exist  between 
the  island  of  Taiwan  and  the  Chinese  mainland. 

The  United  States-Republic  of  China  Mutual  Defense  Treaty 
should  not  be  an  obstacle  to  progTess  in  these  regulations,  since  the 
People's  Republic  of  China  has  indicated  its  intention  to  resolve  the 
Taiwan  question  peacefully.  The  People's  Republic  of  China  is  not  so 
weak  or  timid  that  it  cannot  conduct  effective  direct  talks  even  though 
some  form  of  U.S.  diplomatic  post  is  maintained  in  Taipei. 

In  the  meantime,  a  way  must  be  found  to  preserve  to  the  greatest 
extent  possible  the  economic  prosperity  and  phvsical  security  of  Tai- 
wan, and  its  active  trade,  commerce,  and  friendly  intercoui*se  with  the 
United  States. 

Independent  of  Chinese  negotiations  over  Taiwan,  the  United  States 
should  seek  all  reasonable  wavs  of  advancing  normal  relations  with  the 
People's  Republic  of  China.  These  could  include  relaxation  of  controls 
over  certain  advanced  U.S.  exports:  settlement  of  the  problem  of  U.S. 
claims  and  frozen  Chinese  assets:  pursuit  of  an  expanded  program  of 
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scientific,  academic  and  cultural  exchanges;  facilitation  of  trade  pro- 
motion events  and  activities;  selective  U.S.  reduction  or  elimination  of 
tariffs  over  certain  imports  from  the  People's  Republic  of  China;  con- 
clusion of  agreements  respecting  air  transport,  shipping  and  commu- 
nication systems,  currency  and  banking  accords;  scientific  and  techni- 
cal cooperation  agreements:  mutual  efforts  concerning  international 
law  enforcement;  agreements  for  protection  of  intellectual  property 
such  as  patents  and  copyrights ;  mechanisms  for  the  resolution  of  com- 
mercial disputes;  agreements  to  safeguard  certain  rights  of  private 
citizens  traveling  in  the  two  countries;  establishment  of  news  bureaus 
in  the  two  countries,  and  the  like. 

Xow  turning  to  the  practical  legal  problems.  First  the  United  States- 
Republic  of  China  agreements,  and  the  Shanghai  communique. 

SHANGHAI    COMMUNIQUE 

Since  it  was  issued  in  February  1972,  the  Shanghai  Joint  Communi- 
que has  been  invoked  time  and  again  by  People's  Republic  of  China 
spokesmen  as  evidence  of  a  commitment  on  the  part  of  the  United 
States  eventually  to  recognize  the  People's  Republic  of  China  as  the 
sole  Government  of  China.  The  communique  has  likewise  since  been 
cited  by  the  Ford  and  Carter  administrations  as  evidence  of  our  desire 
and  intention  to  normalize  relations. 

Though  important  as  a  joint  statement  of  view,  the  Shanghai  Com- 
munique has  no  more  binding  legal  character  than  any  press  release 
issued  by  the  Xixon  party  during  that  197*2  visit.  Moreover,  by  its 
terms  it  does  not.  as  some  believe,  announce  U.S.  agreement  that  there 
is  but  one  China  and  that  Taiwan  is  a  part  of  China;  the  United  States 
merely  acknowledges  and  does  not  challenge  the  view  that  Chinese  on 
either  side  of  the  Taiwan  Strait  hold  to  this  position.  This  significant 
fact  is  often  overlooked  by  those  who  cite  the  Shanghai  Communique 
as  a  T^.S.  pledge  to  recognize  the  People's  Republic  of  China  as  the 
sole  legitimate  government  of  all  of  China,  including  Taiwan. 

The  call  for  implementation  of  the  nonbinding  Shanghai  Communi- 
que on  terms  requiring  the  United  States  side  to  abrogate  certain 
legally  binding  agreements  with  the  Kepublic  of  China  is  ironic.  The 
Mutual  Defense  Treaty  and  the  Treaty  of  Friendship,  Commerce  and 
Navigation  between  the  United  States  and  the  Republic  of  China,  for 
example,  are  legally  binding  manifestations  of  the  will  of  the  Amer- 
ican people  as  expressed  through  ratification  by  the  Senate  of  the 
United  States. 

Equally,  the  large  number  of  other  agreements  identified  by  Pro- 
>r  Li  in  his  testimony  amount  to  an  intricate  fabric  of  relation- 
ships which  the  people  of  this  country,  through  their  executive  and 
legislative  departments, have  seen  fit  to  establish  with  the  Republic  of 
( Jhina  over  a  quarter  of  a  century  or  more. 

There  appears  to  be  no  principle  of  international  law  that  with- 
drawal by  one  government  of  political  recognition  of  another  ipso 
facto  terminates  or  continues  prior  treaties  or  agreements  between 
them.  Anv  U.S.  agreement  to  extend  full  diplomatic  recognition  to  the 
People's  Republic  of  China,  therefore,  would  leave  existing  United 
States-Republic  of  China  agreements  in  an  ambiguous  legal  status. 
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Congress  could  resolve  virtually  all  such  ambiguities  by  legislation 
and,  consequently,  Congress  and  the  Executive  cannot   fail  to  » 
ine — in  advance  and  with  great  care — which  and  to  what  extent  exist 
ing  agreements  with  the  Republic  of  China  may  be  explicitly  termi- 
nated, continued  or  modified,  and  what  changes  in  U.S.  statutes  and 
regulations  may  be  required. 

HUMAN   RIGHTS 

Let  me  turn  briefly  to  the  issue  of  human  rights.  Those  who  press 
for  unconditional  normalization  do  so  on  the  grounds  that  reunifica- 
tion on  People's  Republic  of  China  terms  is  inevitable,  that  rectifica- 
tion of  early  U.S.  foreign  policy  mistakes  is  overdue,  that  the  Republic 
of  China  must  understand  that  U.S.  economic,  political  and  military 
support  cannot  be  perpetual;  and  that  the  Republic  of  China's  claim 
to  be  the  sole  legitimate  government  of  all  of  China  is  wishful  thinking. 

It  may  be  significant  that  no  advocate  of  recognition  of  the  People's 
Republic  of  China,  derecognition  of  the  Republic  of  China  and  abro- 
gation of  the  Mutual  Defense  Treaty,  seems  to  believe  that  normaliza- 
tion is  likely  to  enhance  the  human  rights  or  the  standard  of  living 
of  the  residents  of  Taiwan, 

Most  people  appear  to  believe,  on  the  contrary,  that  a  curtailment 
of  human  rights  on  Taiwan  would  result  from  extension  of  Peoples 
Republic  of  China  authority  over  the  island.  Our  policymakers  cannot 
be  unmindful  of  this,  nor  of  the  fact  that  there  may  be  a  majority  on 
Taiwan  who  would  prefer  to  exist  independently  of  the  People's 
Republic  of  China. 

A  word  should  be  said  about  trade,  tariffs  and  the  Jackson  amend- 
ment. Trade  between  the  United  States  and  the  Republic  of  China  in 
1976  was  about  12  times  that  of  United  States-Peoples  Republic  of 
China  trade.  Projections  for  the  current  year  are  similar :  About  $5 
billion  in  total  United  States-Republic  of  China  trade  against  $350 
million  in  U.S.  trade  with  the  People's  Republic  of  China. 

Presently  the  Republic  of  China  benefits  from  most-favored-nation 
tariffs  on  exports  to  the  United  States  and  on  GSP  treatment  on 
manv  goods.  Under  the  Trade  Act  of  1974,  MFN  is  unavailable  to  the 
PRC  in  the  absence  of  a  bilateral  trade  agreement.  The  "Jackson 
amendment"  to  the  Trade  Act  denies  certain  trade  benefits  to  coun- 
tries interfering,  inter  alia,  with  the  right  of  emigration.  Former 
Secretary  Kissinger  once  told  the  Senate  Finance  Committee  that  this 
law  would  "present  massive  difficulties"  if  it  were  to  be  applied  to 
China.  In  the  event  of  normalization,  can  trade  concessions  be  con- 
tinued to  TaiwTan  and  denied  to  the  rest  of  China  ? 

Earlier  this  week,  according  to  the  NewT  York  Times  of  Tuesday, 
September  20,  1977,  an  American  citizen  was  stabbed  on  Chang  An 
Chieh,  Peking's  main  thoroughfare.  This  points  up  not  only  a  need 
for  accords  providing  consular  protection  with  the  People's  Repuh- 
lic  of  China,  but  also  the  question  of  the  means  and  extent  of  legal 
redress  for  injury  to  person  or  property  available  to  a  U.S.  national 
in  the  People's  Republic  of  China  after  normalization. 

Mrs.  Meyner.  Without  objection,  you  may  make  subsequent  submis- 
sion for  the  record  in  the  context  of  your  testimony  today. 

[The  following  was  subsequently  submitted  by  Mr.  Theroux.] 
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iMATION     CONCERNING     SFXl  RITY    OF    FOREIGN     BUSINESSMEN    AND    OFFICIALS 

IN    THE    PRC 

The  question  of  personal  security  of  foreign  businessmen  and  officials  in  the 
CliiDe.se  People's  Republic  is  the  subject  of  a  most  interesting  chapter,  by  Pro- 
fessor Cohen,  in  the  book  "Law  and  Politics  in  China's  Foreign  Trade,"  published 
this  year  by  the  University  of  Washington  Press.  This  volume,  by  the  way,  is 
edited  by  Professor  Li. 

Noting  that  "in  view  of  China's  political  relations  with  the  rest  of  the  world, 
even  so  basic  a  problem  as  the  personal  security  of  trade  personnel  cannot  be 
taken  for  granted,  either  in  China  or  abroad."  Professor  Cohen  provides  the 
following  review  of  difficulties  encountered  by  foreigners  in  China  : 

Shortly  before  its  demise  the  "Committee  of  One  Million  against  the  Admis- 
sion of  Red  China  to  the  UN"  brought  to  the  United  States  one  George  Watt, 
a  British  employee  of  the  Vickers-Zimmer  Company.  Watt  had  been  released  in 
mid-1970  after  serving  a  three-year  sentence  in  a  Chinese  prison  following  an 
espionage  conviction.  Although  "the  committee  failed  in  its  efforts  to  have  Watt 
appear  before  the  Committee  on  Foreign  Relations  of  the  United  States  Senate, 
which  was  holding  hearings  on  China  policy,  it  did  manage  to  publicize  his  views 
in  the  American  press.  Watt's  message  concerning  Sino-American  relations  was 
a  simple  one:  "If  any  American  businessmen  contemplate  profits  out  of  the  ap- 
proaching detente."  he  said,  "I  will  give  them  a  flat  prediction:  They  will  en- 
er  disaster  and  will  be  lucky  to  escape  without  imprisonment  of  their 
representatives." 

Watt'a  experience  was  not  an  isolated  one  during  the  Great  Proletarian  Cul- 
tural Revolution  of  1966-69.  For  his  participation  in  the  same  case  another  Vick- 
ers-Zimmer employee — a  West  German  named  Peter  Deckart — was  lucky  enough 
to  have  been  deported,  rather  than  sentenced  to  prison.  Other  business  representa- 
tives were  reported  to  have  been  arrested;  these  included  a  Belgian  banker  and 
twelve  Japanese  trade  representatives,  as  well  as  journalists  and  ship's  officers 
from  Great  Britain  and  other  countries. 

In  addition  to  those  who  were  actually  imprisoned,  some  personnel  of  foreign 
companies  were  subjected  to  other  forms  of  harassment  during  the  Cultural 
Revolution.  For  example,  three  British  engineers,  whose  firm  had  sent  them  to 
Peking  to  supervise  the  installation  of  machinery,  were  kept  under  virtual  house 
:  for  a  number  of  weeks  while  the  Chinese  threatened  to  treat  them  as 
prisoners  or  hostage  until  a  Chinese  claim  against  their  company  was  Satisfac- 
torily settled.  Moreover,  refusal  to  grant  exit  visas  was  commonplace.  British 
banking  personnel  in  Shanghai,  for  example,  had  by  mid-1968  waiting  a  year 
to  leave  China,  even  though  their  replacements  had  already  arrived. 

Infringement  upon  the  personal  security  of  foreign  businessmen  did  not  origi- 
nate with  the  Cultural  Revolution,  of  course.  During  the  early  1950's,  while  China 
was  participating  in  the  Korean  War  and  conducting  a  series  of  campaigns  to 
eliminate  counterrevolutionary  activity  at  home,  some  businessmen  were  con- 
victed of  espionage.  In  July  1970  the  People's  Republic  provided  a  tragic  re- 
mainder of  that  era  by  announcing  the  suicide  a  few  months  earlier  of  Hugh 
Redmond,  an  American  who  had  been  a  businessman  in  Shangai  until  he  began 
serving  a  life  sentence  following  his  conviction  in  1951.  Not  only  did  the  newly 
established  Communist  government  imprison  certain  foreign  businessmen  during 
the  early  1950s,  but  ii  also  denied  exit  permits  to  a  largo  number  of  employees  of 
foreign  firms,  as  part  of  what  the  United  Kingdom  charged  was  a  "deliberate 
i  of  Hie  Chines^  Government  to  render  it  impossible  for  most  British  and 
foreign  firms  to  remain  in  China  and  to  force  them  to  surrender  their  assets." 

Harassment  of  foreign  businessmen  was  muted  from  the  mid-1950's  until  the 

Cultural   Revolution,   hut   still   continued,   and    refusal    to   grant   exit    visas    re- 

mained  a  principal  sanction.  An  extreme  case  was  that  of  a  Belgian  bank  official 

in  Shanghai,  Frans  Van  Roosbroeck,  whose  hank  had  transferred  $30  million  to 

t'.ie  United  S!ales  on  behalf  of  ( 'hinese  depositors  as  the  Communists  were  taking 

over  China   in    1919;   from   1952  until    bis  arrest   in   19(58.   Van    Roosbroeck  was 

refused  permission  to  leave  China.  In  Interviews  several  other  representatives  of 

n  firms  have  reported  (hat  in  the  early  1960s  the  Chinese  government  made 

ir  that  their  freedom  to  leave  the  country  was  contingent  upon  their  com- 

-     satisfactory    Compliance    with    its    Obligations    under    Chinese    law    as 

expounded  by  Die  local  authorities. 

While  Professor  Odhen  states  that  these  are  "unpleasant  but  undeniable 
fails."    he    rightly   emphasizes    (hat    the    risks   of  business    travel    to   China    are 
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apparently  not  perceived  severe  enough  to  discourage  the  "tens  of  thousands" 
of  foreign  businessmen  and  company  employees  who  have  visited  China  since 
1949.  Over  the  last  six  years,  hundreds  of  Americans  have  visited  China,  BOme 
for  extended  periods,  without  untoward  incidents.  Also,  while  there  are  pres- 
ently no  American  businessmen  held  in  China  against  their  will,  there  renin  in 
many  who  are  unsuccessfully  pressing  the  Chinese  to  grant  them  an  entrj 
visa.  Nevertheless,  Professor  Cohen's  research  on  this  subject  amounts  t<>  a 
disquieting  reminder  that,  in  his  words : 

"*  *  *  foreign  traders  ought  to  be  warned:  although  the  risk  of  detention  by 
the  police  may  be  small  if  they  visit  China  during  periods  of  stability,  if  rela- 
tions between  their  country  and  China  are  not  hostile,  and  if  they  avoid 
intelligence  work,  the  procedures  employed  in  those  cases  in  which  businessmen 
are  detained  will  be  nearly  as  abhorrent  to  them  as  earlier  Chinese  procedures 
were  to  their  predecessors. 

"If  experience  is  any  guide,  the  detained  person  will  be  kept  incommunicado 
for  a  period  that  may  range  from  several  weeks  to  several  years.  In  this  period 
the  investigation  without  adequate  food  and  sleep  and  without  even  knowing  the 
charges  against  him  and  the  bases  for  them.  During  this  time  he  will  be  unable 
to  contact  his  family,  friends,  or  government,  nor  will  the  authorities  provide 
him  with  any  independent  source  of  assistance,  such  as  the  services  of  a  local 
lawyer.  Efforts  of  those  on  the  outside  to  communicate  with  him  will  also  he 
unsuccessful. 

"Consular  access  appears  rarely  to  have  been  granted  for  foreign  missions 
at  the  investigation  stage.  Indeed,  in  diplomatic  correspondence  with  India 
in  1963-64,  China  insisted  that  international  law  imposes  no  obligation  to  afford 
consular  access  to  detained  aliens  w7ho  are  suspected  of  crime  until  after  they 
have  been  sentenced ;  and  it  refused  to  permit  representatives  of  the  Indian 
government  to  visit  an  Indian  national  held  on  a  charge  of  rape  until  all  pro- 
ceedings in  the  case,  including  appeal,  had  been  completed.  The  PRC  did  not 
appear  to  be  embarrassed  at  all  the  fact  that  when  India  had  detained  Chinese 
nationals,  the  PRC  had  demanded  consular  access  to  them  from  the  very 
beginning  of  their  detention.  This  background  must  be  taken  into  account  when 
evaluating  the  significance  of  any  agreement  that  the  PRC  may  make  with 
foreign  governments  to  allow  access  to  their  detained  nationals  'in  accordance 
with  domestic  laws  and  regulations'  or  'in  accordance  with  international  law.'  " 

Mr.  Theroux.  After  derecognition,  U.S.  travelers  will  also  require 
information  about  visas  for  travel  to  Taiwan. 

Although  the  People's  Republic  of  China  maintains  arbitration 
tribunals  for  the  resolution  of  disputes  in  trade  and  maritime  matters, 
U.S.  claimants  have  never  succeeded  in  bringing  about  a  formal 
arbitration  of  a  dispute  with  a  People's  Republic  of  China  trade 
organization.  While  agreeable  by  contract  to  third  country  situs  for 
arbitration  of  commercial  disputes,  no  People's  Republic  of  China 
agency  has  yet  allowed,  to  my  knowledge,  a  foreign  claimant  to  insti- 
tute an  arbitration  abroad. 

CHINESE   COURTS 

I  know  of  no  case,  either,  where  a  foreigner  has  been  able  to 
initiate  a  claim  in  a  Chinese  People's  Court.  Law  courts  and  arbi- 
tration tribunals  are  both  available  and  utilized  in  the  Republic  of 
China  when  commercial  disputes  arise  with  foreigners. 

American  lawyers  and  businessmen  will  want  to  know  whether 
access  to  such  tribunals  on  Taiwan  will  survive  normalization,  and 
to  what  extent  the  establishment  of  full  United  States-People's  Re- 
public of  China  relations  might  give  them  access  to  China's  dispute 
settlement  agencies. 
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The  People's  Republic  of  China  provides  for  registration  of  foreign 
trademarks  by  applicants  of  countries  with  which  it  has  a  bilateral 
trademark  agreement.  Neither  patent  nor  copyright  protection  exists 
in  the  People's  Republic  of  China,  and  the  People's  Republic  of  China 
is  not  a  member  of  either  the  Paris  Convention  for  the  Protection  of 
Industrial  Property  or  the  Universal  Copyright  Convention.  The 
Republic  of  China  permits  registration  of  patents  and  copyrights — 
but  the  status  of  such  registration  following  normalization  could 
become  unclear. 

Although  the  Republic  of  China,  like  the  People's  Republic  of 
China,  does  not  belong  to  any  international  copyright  convention, 
domestic  legislation  there  does  permit  application  for  copyright  pro- 
tection, and  Republic  of  China  law  protects  against  the  export  of 
unauthorized  reprints  of  copy-righted  material. 

U.S.  businessmen  will  wish  to  be  advised,  in  advance  of  normaliza- 
tion, about  the  legal  status  of  agreements  they  have  with  private  firms 
in  the  Republic  of  China.  Questions  concerning  rights,  remedies,  cur- 
rency, exchange  rates,  insurance  terms,  the  likelihood  of  performance 
by  the  Republic  of  China  party,  the  status  of  companies,  partnerships, 
joint  ventures  or  other  business  entities  formed  in  the  Republic  of 
China,  among  other  issues,  could  be  substantially  affected  by 
normalization. 

BUSINESS   INTERESTS 

Americans  with  property  in  the  Republic  of  China,  with  investments 
in  Republic  of  China  institutions,  or  with  deposits  in  Republic  of 
( Jhina  banks,  or  creditors  of  Republic  of  China  entities,  will  wish  early 
clarification  by  their  government  of  the  implications  of  normalization. 

U.S.  natural  or  legal  persons  with  interests  in  Republic  of  China 
property  in  the  United  States  are  also  entitled  to  information  about 
the  implications  of  normalization  for  such  interests. 

Some  U.S.  firms  seeking  to  continue  business  with  Taiwan  after 
United  States- People's  Republic  of  China  normalization  could  dis- 
cover that  People's  Republic  of  China  pressure  may  be  brought  to  seek 
to  cause  them  to  discontinue  certain  business  with  Taiwan.  If  so, 
would  U.S.  boycott  laws  be  available  to  help  American  firms  resist 
such  pressure,  or  would  the  U.S.  Government  regard  this  as  an  in- 
terna] Chinese  matter? 

What  changes,  if  any,  in  U.S.  immigration  laws  should  be  made 
upon  the  cessation  of  recognition  of  the  Republic  of  China  by  the 
United  States?  This  question  goes  not  only  to  necessary  adjustments 
in  the  Immigration  and  Nationality  Act,  but  also  to  preparation  for 
possible  political  refugees  from  Taiwan. 

Unrecognized  governments  and  their  nationals  are,  in  certain  cir- 
cumstances, barred  from  bringing  suit  in  U.S.  courts.  After  United 
States-People's  Republic  of  China  normalization,  but  during  con- 
tinued Republic  of  China  administration  of  Taiwan,  would  plaintiffs 
Taiwan  be  barred  from  U.S.  courts? 

I  ,S.  exporters  would  need  to  know  whether  and  to  what  extent 
normalization  may  result  in  changes  in  the  status  of  Taiwan  insofar 
i    I  .S.  export  control  regulations  are  concerned. 

There  are  many  other  issues  which  T  am  not  going  to  treat  here,  but 
which  I  could  submit,  for  the  record.  Hut  in  conclusion,  T  think  the 
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central   fact  of  normalization   is  that   the  process  requires  drastic 

change  in  fundamental  legal  obligations  the  United  States  and  the 
Itepublic  of  China  presently  have  to  each  other.  How  these  changes 
are  made  will  not  only  affect  the  fate  of  Taiwan,  but  will  reflect  our 
own  attitudes  toward  the  place  of  law  in  our  foreign  relations. 

Mr.  Meyxer.  Thank  you,  Mr.  Theroux,  that  was  excellent  testimony. 

Mr.  Yaleo,  you  are  next. 

STATEMENT  OF  HON.  FRANCIS  VALEO,  FORMER  SECRETARY  OF 

THE  SENATE 

BIOGRAPHY 

Consultant  on  governmental  and  Pacific  affairs.  Previously  :  Secretary  of  the 
U.S.  Senate — 11  years;  Consultant  to  the  Senate  Foreign  Relations  Committee 
(specializing  in  Asian  affairs) — 6  years;  Chief  of  the  Division  and  Senior 
Specialist  in  Foreign  Affairs,  Congressional  Research  Service.  Library  of  Con- 
gress— 6  years:  Principal  staff  adviser  to  Senate  Majority  Leader  (Mike  Mans- 
field)— 15  years;  Senior  staff  consultant  on  numerous  Senate  missions  abroad, 
including  missions  to  People's  Republic  of  China  (1976,  1974,  1972). 

Air.  Yaleo.  Madam  Chairman,  I  may  skip  a  paragraph  or  two  in  the 
interest  of  brevity,  but  I  would  appreciate  it  if  the  entire  statement 
would  be  printed  in  the  record. 

Mrs.  Meyxer.  All  the  statements  will  be  printed  in  the  record,  as 
well  as  any  additions.  Please  feel  free  to  read  as  much  of  your  state- 
ment as  you  care  to. 

Mr.  Yaleo.  Madam  Chairman,  members  of  the  subcommittee,  and 
supporting  staff.  In  these  hearings  on  normalization,  your  subcommit- 
tee is  performing  an  exceptional  service.  Not  only  are  you  opening  up 
for  legislative  discussion  an  issue  of  foreign  policy  which  may  well  be. 
in  one  form  or  another,  before  the  95th  Congress,  but  you  are  also  focus- 
ing public  attention  on  a  matter  of  great  importance  to  the  Nation. 

I  do  not  think  that  I  use  the  word  ''vital''  glibly  in  expressing  the 
conviction  that  the  prompt  removal  of  the  roadblock  to  the  normal 
evohition  of  Sino-United  States  relations  is  in  the  vital  interest  of  this 
Nation. 

Because  I  see  the  China  normalization  issue  in  that  fashion,  I  appre- 
ciate deeply  your  invitation  to  be  a  participant  in  these  hearings.  Any 
reticences  which  I  may  have  had  in  accepting — I  must  apologize  for 
them — came  solely  from  the  limited  time  which  was  available  for  prep- 
aration. I  have  just  returned  from  Asia. 

Fortunately,  much  of  the  basic  research  in  the  legislative — legal 
problems  of  normalization  has  already  been  done  by  Dr.  Yictor  II.  Li. 
another  participant  on  this  panel,  in  a  study  for  the  Carnegie  Endow- 
ment, entitled  uDe-recognizing  Taiwan :  The  Legal  Problems."  It  is 
an  outstanding  piece  of  work. 

As  Dr.  Li  makes  very  clear,  the  legal -regulatory  structure  which 
underlies  our  present  relationship  with  China,  including  and  largely 
because  of  Taiwan,  is  one  of  complexity  as  well  as  antiquity.  To  alter 
the  relationship,  to  go  from  Taipei  to  Peking,  so  to  speak,  will  compel 
a  great  deal  of  unraveling  and  re  weaving  of  the  present  fabric. 
Therein  lies  a  danger,  in  my  judgment,  to  a  rational  and  long  over- 
due disposition  of  the  question  of  full  normalization.  I  think  Mr. 
Theroux's  statement  underscores  the  point  that  I  am  trying  to  make 
there. 
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Complexity  is  an  invitation  to  avoidance  and  evasion.  It  always 
seems  easier  to  put  off  until  tomorrow  what  is  too  nettlesome  to  deal 
with  today. 

It  would  be  well  to  bear  in  mind,  however,  that  the  peculiarities  of 
our  internal  legal  structure  are  of  no  direct  relevance  to  the  issue  of 
normalization  as  an  international  problem,  nor,  indeed,  are  those 
peculiarities  relevant  to  the  vital  interest  of  the  United  States  in  the 
prompt  resolution  of  the  issue.  The  body  of  laws,  regulations,  treaties 
and  agreements  which  involve  China  should  not  become  the  tail  that 
wags  the  dog. 

If  foreign  relations  is  not  to  be  left  to  the  generals,  then  China 
policy  ought  not  to  be  left  to  the  legal  and  other  technicians  of  the 
executive  and  legislative  branches,  of  which  I  was  one  for  many  years. 
The  issue  of  full  normalization  belongs,  as  does  any  vital  issue,  firmly 
in  the  hands  of  the  elected  representatives  of  the  people.  It  belongs 
in  the  hands  of  the  President  and  the  Congress. 

Before  it  is  a  legal  problem,  normalization  is  a  political  problem. 
Its  origins,  a  quarter  of  a  century  ago.  were  largely  political.  So,  too, 
must  an  acceptable  solution  be  found  in  politics.  When  that  has  been 
done,  it  would  seem  too  that  the  legal  and  other  adjustments,  complex 
as  they  are,  will  fall  into  place. 

The  nature  of  the  political  role  in  resolving  the  problem  can  be 
delineated.  I  believe,  by  defining  first  what  consititutes  normalization. 
As  a  practical  matter,  most  concepts  of  normalization  involve,  at  least, 
the  establishment  of  full  diplomatic  relations  with  the  People's  Repub- 
lic of  China;  the  formal  designation  of  an  Embassy  in  that  nation 
and  the  establishment  of  a  formal  Embassy  of  the  People's  Republic 
in  this  nation. 

THE    JAPANESE    FORMULA 

Some  opinion  would  have  us  delay  indefinitely  normalization  in 
those  terms.  If  we  intend  to  continue  to  play  the  waiting  game  as, 
indeed,  we  have  done  for  several  years,  then,  what  is  being  discussed 
here,  today,  stays  largely  academic. 

If,  on  the  other  hand,  we  mean  to  proceed  to  full  normalization  in 
the  near  future,  then  the  position  of  the  People's  Republic  on  this 
issue  must  be  confronted.  Peking  has  insisted  on  the  Japanese  formula 
or  some  stringent  modification  thereof  in  all  previous  initiations  of 
normal  relations.  A  hundred  nations  have  normalized  on  that  basis. 

In  truth,  the  United  States,  alone  of  the  larger  powers,  has  remained 
outside  the  ring.  The  other  nonrecognizers  are,  for  the  most  part, 
rat  hoi-  obscure  nations  insofar  as  international  affairs  are  concerned. 
Our  isolation  in  this  matter  should  tell  us  something  about  our  policy 
of  delay. 

The  Japanese  formula  as  it  would  apply  in  Sino-Unitcd  States  rela- 
tions consists  of  three  basic  principles  to  which  Peking  points  as 
providing  the  ba^is  for  normalization.  If  these  principles  are  acknowl- 
edged, the  People's  Republic  has  made  very  clear  full  diplomatic 
relations  could  then  be  readily  established  between  Peking  and  Wash- 
ington. Normalization,  as  I  have  previously  described  it,  and  I  be- 
lieve Professor  Cohen  expressed  it  in  those  terms  also,  will  have  l)een 
achieved  bet  ween  the  t wo  countries. 
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The  subcommittee,  I  respectfully  suggest,  should  note  that  none  of 
the  three  principles  derived  from  the  Japanese  formula,  with  the  pos- 
sible exception  of  the  last,  involves  directly  any  prior  action  by  the 
Congress.  Under  the  Constitution,  it  is  exclusively  in  the  province  of 
the  President  to  determine  whether  to  open,  maintain,  or  terminate 
relations  with  any  country. 

If  the  President,  on  his  own  initiative,  were  to  sever  formal  ties  with 
the  Government  of  the  Republic  of  China  and  withdraw  all  military 
forces  from  Taiwan,  which  is  point  1  derived  from  the  Japanese 
formula,  the  United  States-Republic  of  China  Mutual  Defense  Treaty, 
which  is  point  2,  would  end  automatically,  unless  there  were  some 
thought  of  its  rights  and  duties  devolving  on  the  successor  govern- 
ment, which  is  hardly  the  case. 

As  for  the  third  point,  replacing  the  Embassy  in  Taipei  with  an 
unofficial  transactions  office  to  handle  residual  U.S.  affairs  for  an  in- 
definite period  of  time,  it  would  require,  in  one  form  or  another,  legis- 
lation. However,  the  failure  to  provide  such  an  office  would  injure  U.S. 
interests.  It  would  not  be  a  bar,  so  far  as  I  can  see,  to  normalization. 
From  the  Chinese  point  of  view  a  U.S.  transactions  office  in  Taiwan 
is  a  workable  accommodation  to  our  needs,  also  perhaps  to  their  own. 
Indeed,  a  similar  arrangement  with  Japan  has  proved  such  to  be  the 
case. 

The  designation  of  an  Ambassador  Extraordinary  and  Plenipoten- 
tiary to  the  People's  Republic  again  is  a  Presidential  function.  His 
designee  would  require  confirmation,  of  course,  by  the  Senate.  But 
when,  and  in  what  circumstances  the  Senate  chose  to  act,  I  believe 
would  not  trouble  the  Chinese  so  long  as  their  Ambassador  to  the 
United  States  were  received  by  the  President,  again,  a  unilateral 
Presidential  function. 

In  sum,  the  legal  act  of  normalization,  as  I  can  see  it  for  all  practical 
purposes,  is  the  sole  responsibility  of  the  President  under  the  Constitu- 
tion. Xot withstanding  this  constitutional  reality,  however,  it  would 
be  my  hope  that  there  would  be  a  great  deal  of  interchange  between 
the  President  and  the  Congress,  and  especially  with  the  leadership 
in  the  relevant  committees,  of  which  this  is  one. 

The  Senate,  after  all,  does  have  an  advisory  function  in  the  matter. 
The  House  will  have  a  very  substantial  role  in  the  subsequent  legisla- 
tive adjustments  which  might  clothe  the  act  of  normalization  in  mutu- 
ally beneficial  garments. 

COOPERATING    WITH    CONGRESS 

Actually,  there  has  already  been  a  great  deal  of  cooperation  between 
the  branches  on  this  issue.  The  effort  to  open  the  door  to  Peking  may 
well  have  begun  in  the  Congress.  \Vhile  it  was  President  Xixon  who 
made  the  first  historic  journey  to  that  capital,  he  had  the  full  support 
of  the  congressional  leadership  in  the  undertaking. 

On  his  return,  the  President's  initiative  in  opening  the  way  to  nor- 
malization which  was  achieved  through  the  Shanghai  Communique, 
was  commended  by  formal  resolution  of  the  Senate.  Subsequently,  both 
President  Nixon  and  President  Ford  encouraged  a  series  of  congres- 
sional visits  to  the  People's  Republic. 
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From  the  point  of  view  of  national  unity,  then,  I  would  hope  that 
the  President  would  invite  the  continued  bipartisan  participation  of 
the  Congress  in  the  completion  of  the  process  of  normalization.  In  that 
fashion,  there  may  be  a  good  prospect  of  preventing  the  damaging  ex- 
cesses of  political  division  which  characterized  the  "denormalizatioiv' 
of  relations  more  than  a  quarter  of  a  century  ago.  The  national  interest 
in  this  issue  demands  cooperation,  not  confrontation  between  the 
parties  and  between  the  branches. 

I  have  an  addenda  at  the  end  of  my  testimony.  Madam  Chairman, 
in  which  I  set  forth  a  draft  resolution  that  might  simplify  the  problem 
of  reordering  the  legal  structure  in  the  event  of  normalization. 

The  complexity  of  adjusting  dozens  of  laws  and  regulations  to  the 
situation  which  will  follow  normalization  has  something  in  common 
with  the  problem  of  reorganizing  the  executive  branch.  These  adjust- 
ments, moreover,  would  have  to  dovetail  with  the  specific  arrangements 
which  would  emerge  as  regards  Taiwan,  on  the  basis  of  the  President's 
negotiations  with  the  Chinese.  In  the  circumstances,  it  would  be  wise 
that  great  flexibility  be  permitted  the  executive  branch  in  making  these 
adjustments. 

It  occurs  to  me  that  Presidential  initiative  coupled  with  a  provision 
for  legislative  veto — as  in  the  case  of  the  Reorganization  Act — is  the 
indicated  procedural  device  in  this  instance. 

I  have  roughed  out  a  joint  resolution  which,  I  believe,  is  the  sort  of 
legislation  which  would  provide  sufficient  authority  to  the  President  to 
make  adjustments  in  this  unique  situation  and  sufficient  check  on  the 
part  of  the  Congress  to  insure  that  these  adjustments  are  a  bona  fide 
expression  of  national  resolve  : 

DRAFT    JOINT   RESOLUTION" 

Kesolved  :  I.  In  any  existing  provision  of  law  or  regulation  pursuant 
thereto,  the  term  Republic  of  China  or  variations  thereon  shall  be 
deemed  to  apply  only  to  the  Territory  referred  to  in  article  6  of  the 
Mutual  Defense  Treaty  between  the  United  States  and  the  Republic  of 
China. 

Resolved  further:  II.  Notwithstanding  any  other  provision  of  law, 
laws  and  regulations  referred  to  in  section  I  of  this  resolution  shall 
remain  in  force  for  the  territory  referred  to  in  section  I  regardless  of 
the  state  of  diplomatic  relations  between  the  United  States  and  China 
unless  terminated  by  Presidential  declaration  and  such  declaration 
may  be  rendered  void  by  an  affirmative  recorded  vote  of  the  House  of 
Representatives  and  the  Senate  of  the  United  States. 

Kxplanal  ion  of  section  T.  The  dra  ft  resolul  ion  has  the  effect  of  limit- 
ing any  reference  to  China  in  current  law  solely  to  Taiwan  and  the 
Pescadores,  thus  insuring  against  the  automatic  extension  of  such  pro- 
visions to  the  mainland  as  the  successor  government. 

The  action  involved  in  section  T  is  entirely  domestic  and  hence  re- 
quires no  affirmation  or  approbation  on  the  part  of  Peking.  They  could 
dioosc  to  ignore  it.  denounce  it . or  whatever. 

Sect  i,),,  II.  The  effect  would  be  to  leave  in  force  all  laws  and  regula- 
tions which  presently  apply,  as  a  practical  matter,  only  to  Taiwan  and 
the  Pescadores,  even  though   formal  relations  with  the  Republic  of 
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China  conic  to  an  end.  Under  this  provision,  however,  the  President 
will  have  flexibility  to  render  inoperative  any  such  law  or  regula- 
tion which  may  be  incompatible  with  the  terms  of  his  understanding 
with  Peking  on  resumption  of  full  diplomatic  relations. 

This  concludes  my  statement. 

[Mr.  Valeo's  prepared  statement  follows:] 

Prepared   Statement  of  Hon.   Francis  R.    Valeo,    Former   Secretary   of  the 

Senate 

legislative  and  legal  problems  of  normalization 

Mr.  Chairman,  members  of  the  subcommittee,  in  these  hearings  on  normaliza- 
tion, your  subcommittee  is  performing  an  exceptional  service.  Not  only  are  you 
opening  up  for  legislative  discussion,  an  issue  of  foreign  policy  which  may  well 
be,  in  one  form  or  another,  before  the  95th  Congress;  you  are  also  focusing 
public  attention  on  a  matter  of  great  importance  to  the  nation.  The  issue  has  l>eeii 
more  or  less  in  limbo  for  several  years.  That  is  regrettable  because  in  China 
normalization  we  are  confronted,  in  my  judgment,  with  a  vital  issue  in  which 
delay  and  drift  ought  not  to  be  confused  with  deliberation  and  decision. 

I  do  not  think  I  use  the  word  glibly  in  expressing  the  conviction  that  the 
prompt  removal  of  the  roadblock  to  the  normal  evolution  of  Sino-U.S.  relations 
is  in  the  vital  interests  of  this  nation. 

Because  I  see  the  China  normalization  issue  in  that  fashion,  I  appreciate  deeply 
your  invitation  to  be  a  participant  in  these  procedures.  Any  reticences  I  may 
have  had  in  accepting,  came  solely  from  the  limited  time  which  was  available  for 
preparation  ;  I  have  only  recently  returned  from  Asia. 

Fortunately,  much  of  the  basic  research  in  the  legislative — legal  problems  of 
normalization  has  already  been  done  by  another  participant  on  this  panel.  I  refer 
to  Dr.  Victor  H.  Li's  study  for  the  Carnegie  Endowment  entitled  "De-recognizing 
Taiwan :  The  Legal  Problems."  It  is  an  excellent  piece  of  research  which  ought 
to  be  and,  I  am  sure,  will  be  used  again  and  again  by  this  Committee  and  many 
others  in  the  months  ahead. 

Jn  his  study,  Dr.  Li  used  computer  technology  to  illuminate  the  legal  problems 
of  normalization.  He  hit  the  China  button,  so  to  speak,  and,  what  can  only  he 
described  as  an  embarrassing  jackpot  of  a  half-century  of  laws,  treaties  and 
executive  agreements  came  tumbling  out.  Many  are  long-since  forgotten  but, 
nevertheless,  there  they  are  in  the  code.  Who  would  have  suspected,  for  example, 
that  it  would  be  necessary  to  concern  ourselves  with  the  Johnson  Act  in  order 
to  proceed  to  normalization  with  China?  The  Johnson  Act  for  those  who  do  not 
go  back  that  far  was  designed  in  the  1930's  to  help  to  keep  us  from  getting 
involved  in  foreign  wars  and  Dr.  Li's  reference  to  it  is  the  first  that  has  come 
to  my  attention  since  Pearl  Harbor. 

As  Dr.  Li's  study  makes  very  clear,  the  legal-regulatory  structure  which  under- 
lies our  present  relationship  with  China,  including  and,  largely,  because  of 
Taiwan  is  one  of  complexity  as  well  as  antiquity.  To  alter  the  relationship — to 
go  from  Taipeh  to  Peking — will  compel  a  great  deal  of  unraveling  and  reweaving 
of  the  present  fabric.  Therein  lies  a  danger,  in  my  judgment,  to  a  rational  and 
long  overdue  disposition  of  the  question  of  full  normalization.  Complexity  is  an 
invitation  to  avoidance  and  evasion.  It  always  seems  easier  to  put  off  until  tomor- 
row what  is  too  nettlesome  to  deal  with  today.  It  would  be  well  to  bear  in  mind, 
however,  that  the  peculiarities  of  our  internal  legal  structure  are  of  no  direct 
relevance  to  the  issue  of  normalization  as  an  international  problem,  nor,  indeed. 
are  those  peculiarities  relevant  to  the  vital  interests  of  the  United  States  in  the 
prompt  resolution  of  the  issue.  The  body  of  laws,  regulations,  treaties,  and  agree- 
ments which  involve  China  should  not  become  the  tail  that  wags  the  dog.  If 
foreign  relations  is  not  to  be  left  to  the  generals  then  China  policy  ought  not 
to  be  left  to  the  legal  and  other  technicians  of  the  Executive  and  Legislative 
Branches — of  which  I  was  one  for  many  years.  The  issue  of  full  normalization 
belongs,  as  does  any  vital  issue,  firmly  in  the  hands  of  the  elected  representatives 
of  the  people.  It  belongs  in  the  hands  of  the  President  and  the  Congress. 

Before  it  is  a  legal  problem,  normalization  is  a  political  problem.  Its  origins,  a 
quarter-of-a-century  ago,  were  largely  political;  so,  too,  must  an  acceptable  solu- 
tion be  found  in  politics. 
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When  that  has  been  done,  it  would  seem  to  me  that  the  legal  and  other  adjust- 
ments, complex  as  they  are,  will  fall  into  place. 

The  nature  of  the  political  role  in  resolving  the  problem  can  be  delineated. 
I  believe,  by  denning  first  what  constitutes  normalization.  In  this  respect,  there 
are  as  many  views  of  normal  in  this  country  as  there  are  political  psychiatrists. 
They  include  on  the  one  hand,  leaving  the  situation  as  it  is  and.  even  closing 
down  the  Liaison  Offices  and  going  back  to  the  status  quo  ante  the  Xixon  visit 
to  Peking  and.  on  the  other  to  the  complete  ignoring  of  the  fact  of  a  Taiwan 
influenced  for  25  years  separation  from  the  mainland  and  deep  U.S.  involvement. 

As  a  practical 'matter,  however,  most  concepts  of  normalization  involve,  at 
least,  the  establishment  of  full  diplomatic  relations  with  the  People's  Republic 
of  China  ;  the  formal  designation  of  an  Embassy  in  that  nation  and  the  estab- 
lishment of  a  formal  Embassy  of  the  People's  Republic  in  this  nation. 

Some  opinion  would  have  us  put  off  indefinitely  normalization  in  those  terms, 
It  is  held  to  be  in  our  national  interest  not  to  normalize  unless  Peking  accepts 
a  variety  of  prior  conditions.  Some  would  insist,  first,  on  Peking  recognizing  in 
a  formai  sense,  the  existence  of  a  separate  country  of  Taiwan  or  at  least  a  sepa- 
rate Chinese  government  on  that  island. 

If  we  intend  to  continue  to  play  the  waiting  game  as,  indeed,  we  have  done 
for  several  years,  then,  what  is  being  discussed  here,  today,  is  largely  academic. 

If,  on  the  other  hand,  we  mean  to  proceed  to  full  normalization  in  the  near 
future,  then  the  position  of  the  People's  Republic  on  this  issue  must  be  con- 
fronted. Peking  has  insisted  on  the  Japanese  formula  or  some  stringent  modifi- 
er rbm  thereof  in  all  previous  initiations  of  normal  relations.  A  hundred  nations 
have  normalized  on  that  basis.  In  truth  the  United  States,  alone  of  the  larger 
powers  has  remained  outside  the  ring.  The  other  non-recognizers  are,  for  the 
most,  rather  obscure  nations  insofar  as  international  affairs  are  concerned.  Our 
isolation  in  this  matter  should  tell  us  something. 

The  Japanese  formula  consists  of  three  basic  principles  to  which  Peking 
points  as  providing  the  basis  for  normalization  : 

1 .  Ending  diplomatic  relations  with  the  Taiwan  government ; 

2.  Terminating  the  U.S. -Republic  of  China  mutual  defense  treaty  :  and 

3.  Continuance  of  trade  and,  perhaps,  other  types  of  direct  but  unofficial  rela- 
tions with  Taiwan  through  a  private  office  on  the  island,  staffed  with  skilled 
but  unofficial  personnel. 

If  these  principles  are  acknowledged,  the  People's  Republic  has  made  very 
clear  that  full  diplomatic  relations  could  then  be  readily  established  between 
Peking  and  Washington.  Normalization  as  I  have  previously  described  it,  in 
short,  will  have  been  achieved  between  the  two  countries. 

The  subcommittee,  I  respectfully  suggest,  should  note  that  none  of  the  three 
principles  set  forth,  in  the  Japanese  formula,  with  the  possible  exception  of  the 
last,  involves  directly  nny  prior  action  by  the  Congress.  Under  the  Constitution, 
it  is  exclusively  in  the  province  of  the  Presidency  to  determine  whether  to  open. 
maintain  or  terminate  relations  with  any  country.  If  the  President,  on  his  own 
initiative,  were  to  sever  formal  ties  with  the  Republic  of  China  government 
(point  one  of  the  Japan  formula),  the  Mutual  Defense  Treaty,  point  2,  would 
end  automatically  unless  there  were  some  thought  of  its  rights  and  duties  de- 
volving on  the  successor  Government  which  is  hardly  the  case.  As  for  the  third 
poinl  of  tie  Japan  formula,  replacing  1he  Embassy  of  Taipei  with  an  unofficial 
transactions-office  to  handle  residual  U.S.  affairs  would  require,  in  one  form  or 
another,  legislation.  However,  the  failure  to  provide  for  such  an  office  would 
injure  U.S.  interests.  Tt  would  not  be  a  bar.  so  far  as  T  can  see.  to  normalization. 
Prom  the  Chinese  point  of  view  a  U.S.  transactions-office  in  Taiwan  is  a  work- 
able accommodation  to  our  needs.  Indeed,  a  similar  arrangement  with  Japan 
has  Droved  such  to  be  the  case. 

The  designation  of  an  Ambassador  extraordinary  and  plenipotentiary  to  the 
People's  Republic  again,  is  a  Presidential  function.  His  designee  would  require 
confirmation,  of  course,  by  the  Senate.  Put  when  and.  in  what  circumstances,  the 
Senate  chose  to  act.  T  believe,  would  not  trouble  the  Chinese  so  long  as  their 
Ambassador  to  the  United  States  were  received  by  the  President,  again,  a  uni- 
lateral Presidential  function. 

In  sum.  the  legal  act  of  normalization,  as  T  see  it  for  all  practical  purposes, 

is  the  sole  responsibility  of  the  President.  Notwithstanding  this  Constitutional 

renlify.  ir.  would  lie  my  hoi>e  that  there  would  be  a  great  deal  of  interchange 

pen   the  1  •resident  and  the  Congress.  The  Senate,  after  all,  does  have  an 

advi&e-function  in  the  matter.  The  House  will  have  a  verv  substantial  role  in 
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subsequent  legislative  adjustments  which  will  clothe  the  act  of  normaliza- 
tion in  mutually-beneficial  garments. 

Actually,  there  has  already  heen  a  great  deal  of  cooperation  between  the 
Branches  on  this  issue.  The  effort  to  open  the  door  to  Peking  may  well  have 
begun  in  the  Congress.  While  it  was  President  Nixon  who  made  the  iirst  his- 
toric journey  to  that  capital,  he  had  the  full  support  of  the  Congressional  leader- 
ship in  the  undertaking.  On  his  return,  the  President's  initiative  in  opening  the 
way  to  normalization  which  was  achieved  through  the  Shanghai  communique, 
was  commended  by  formal  resolution  in  the  Senate.  Subsequently,  both  Presi- 
dents Nixon  and  Ford  encouraged  a  series  of  Congressional  visits  to  the  People's 
Republic. 

From  the  point  of  view  of  national  unity  then.  I  would  hope  that  the  President 
would  invite  the  continued  bi-partisan  participation  of  the  Congress  in  the  com- 
pletion of  the  process  of  normalization.  In  that  fashion,  there  may  be  a  good 
prospect  of  preventing  the  damaging  excesses  of  political  division  which  charac- 
terized the  "denormalization"  of  relations  more  than  a  quarter  of  a  century  ago. 
The  national  interest,  in  this  issue  demands  cooperation,  not  confrontation  be- 
tween the  parties  and  between  the  Branches. 

ADDENDA    TO   TESTIMONY 

The  complexity  of  adjusting  dozens  of  laws  and  regulations  to  the  situation 
which  will  follow  normalization  has  something  in  common  with  the  problem  of 
reorganizing  the  Executive  Branch.  These  adjustments,  moreover,  would  have 
to  dovetail  with  the  specific  arrangements  which  would  emerge  as  regards 
Taiwan,  on  the  basis  of  the  President's  negotiations  with  the  Chinese.  In  the 
circumstances,  it  would  be  wise  that  great  flexibility  be  permitted  the  Executive 
Bianch  in  making  these  adjustments. 

It  occurs  to  me  that  Presidential  initiative  coupled  with  a  provision  for  legis- 
lative veto — as  in  the  case  of  the  reorganization  act — is  the  indicated  procedural 
device  in  this  instance.  I  have  roughed  out  a  joint  resolution  which,  I  believe,  is 
the  sort  of  legislation  which  would  provide  sufficient  authority  to  the  President 
to  make  adjustments  in  this  unique  situation  and  sufficient  check  on  the  part 
of  the  Congress  to  insure  that  these  adjustments  are  a  bona  fide  expression  of 
national  resolve. 

DRAFT   JOINT   RESOLUTION    ON    CHINESE   RELATIONS 

Resolved: 

I.  In  any  existing  provision  of  law  or  regulation  pursuant  thereto,  the  term 
Republic  of  China  or  variations  thereon  shall  be  deemed  to  apply  only  to  the 
territory  referred  to  in  Article  6  of  the  Mutual  Defense  Treaty  between  the 
United  States  and  the  Republic  of  China. 

Resolved  further: 

II,  Notwithstanding  any  other  provision  of  law,  laws  and  regulations  referred 
to  in  Section  I  of  this  Resolution  shall  remain  in  force  for  the  territory  referred 
to  in  Section  I  regardless  of  the  state  of  diplomatic  relations  between  the  United 
States  and  China  unless  terminated  by  Presidential  declaration  and  such  declara- 
tion may  be  rendered  void  by  an  affirmative  recorded  vote  of  the  House  of  Rep- 
resentatives and  the  Senate  of  the  United  States. 

EXPLANATION    OF   THE    DRAFT    JOINT    RESOLUTION    OF    CHINESE    RELATIONS 

Section  I.  The  draft  resolution  has  the  effect  of  limiting  any  reference  to 
China  in  current  law  solely  to  Taiwan  and  the  Pescadores,  thus  insuring  against 
the  automatic  extension  of  such  provisions  to  the  mainland  as  the  successor 
government. 

The  action  involved  in  Section  5  is  entirely  domestic  and  hence  requires  no 
affirmation  or  approbation  on  the  part  of  Peking.  They  could  choose  to  ignore  it. 
denounce  it.  or  whatever. 

Section  II.  The  effect  would  be  to  leave  in  force  all  laws  and  regulations  which 
presently  apply,  as  a  practical  matter,  only  to  Taiwan  and  the  Pescadores  even 
though  formal  relations  with  the  Republic  of  China  come  to  an  end.  Under  this 
provision,  however,  the  President  will  have  flexibility  to  render  inoperative  any 
such  law  or  regulation  which  may  be  incompatible  with  the  terms  of  his  under- 
standing with  Peking  on  resumption  of  full  diplomatic  relations. 

.".2-770— 78 7 
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Mrs.  Meyxer.  Thank  you,  gentlemen,  for  a  very  comprehensive 
and  very  interesting,  and  to  some  of  us  rather  complicated  testimony. 
Certainly,  you  have  added  a  great  deal. 

We  might  just  begin  by  asking  some  questions,  and  anybody  who 
wishes  to  answer  may  do  so.  We  welcome  any  ideas  that  you  ma}' 
have  on  them. 

Professor  Li's  recent  study  on  "derecognizing,"  or  "denormaliza- 
tion*'  of  relations  with  Taiwan,  argues  that  the  United  States,  after 
normalization  with  the  People's  Republic  of  China,  could  maintain, 
if  I  understand  it  right,  all  of  its  current  bilateral  treaties  with  the 
Republic  of  China,  if  it  so  chooses,  with  the  exception,  of  course,  of 
the  United  States-Taiwan  Defense  Treaty  which  Peking  has  demanded 
be  abrogated  as  a  condition  of  normalization. 

If  I  understand  Professor  Li  correctly,  he  argues  that  the  United 
States  would  merely  have  to  state  which  treaties  it  considered  still  in 
force.  This  sounds  like  a  good,  if  not  simple  solution  to  a  very 
complicated  set  of  problems. 

Do  you  other  gentlemen  agree  with  Professor  Li's  analysis  ? 

Mr.  Cohen.  I  think  that  you  mischaracterize  his  analysis. 

Mr.  Li.  My  point  is  that  international  law  does  not  prevent  the 
United  States  from  maintaining  all  treaties  with  Taiwan,  including 
the  defense  treaty,  if  we  wanted  to  follow  such  a  policy. 

Mrs.  Meyxer.  And  still  have  an  exchange  of  ambassadorships? 

Mr.  Li.  No.  My  proposal  meets  two  of  the  three  conditions,  but 
does  not  satisfy  the  third  one  of  abrogating  the  defense  treaty.  We 
then  would  have  to  beg;in  discussions  with  the  People's  Republic  of 
China  concerning  the  time,  means  and  manner  by  which  our  direct 
military  commitments  in  Taiwan  would  be  altered. 

Mr.  Beilexsox.  Would  the  gentlelady  yield  ? 

Mrs.  Meyxer.  Yes. 

Mr.  Beilexson.  This  is  an  extremely  complex  and  difficult  problem 
for  us  as  well  as  many  other  people,  I  am  sure.  Perhaps  we  can  con- 
centrate first  on  the  Defense  Treaty,  because  that  is  one  of  the  three 
conditions  that  Peking,  at  this  point,  has  set  forth. 

How  does  one  abrogate  such  a  treaty,  if  one  wanted  to  do  so  ? 

Mis.  Meyner.  This  is  a  good  question. 

Mr.  Cohen.  The  treaty  provides  for  abrogation  with  1  year's  notice. 
But  that  is  not  what  we  are  talking  about  here.  What  we  are  talking 
about  here  is  a  rather  more  unusual  situation  where  the  United  States 
would  be  transferring  recognition  from  the  original  treaty  partner. 
that  represented  the  State  of  China  at  the  time  die  treaty  was  made. 
1o  the  successor  government. 

Mr.  Beilexsox.  Is  it  your  contention  that  if  we  followed  TsTo.  1 
and  Xo.  2  requirements,  that  is  to  grant  sole  recognition  to  Peking, 
thai,  the  treaty  by  the  terms  of  the  other  agreement  would  become 
invalid  ? 
(  Mr.  CoHEN".  That  treaty  was  made  with  the  State  of  China  at  the 
time  we  made  it.  and  the  representative  of  China,  at  the  time,  was 
T  i  ipei.  1  f  wo  now  assume  that  the  representative  of  China  is  no  longer 
Taipei,  but  it  is  Peking,  the  treaty  would  still  be  with  China,  but 
Peking  wouM  now  be  China,  It  would  not  then  be  for  Taipei  to  tell 
ii-  thai  the  treaty  exists. 
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Although  it  would  make  no  sense  if  Peking  decides  to  maintain 
the  treaty  with  the  United  States,  it  would  ho  for  Peking  to  decide 
whether  to  do  so  or  to  denounce  this  treaty  as  void.  It  was  made  in 
1954  with  what  Peking  regards  as  the  false  government  of  China. 

So  in  Peking's  eyes  the  treaty  has  never  been  a  treaty,  and  we  cannot 
expect  Peking  to  allow  this  treaty  to  exist  a  fter  recognition. 

I  am  not  saying  that  we  cannot  continue  to  pledge  to  Taiwan's 
security. 

Mr.  Beilexsox.  That  is  not  the  question. 

Mr.  Cohen.  I  thought  you  were  asking  the  question  as  to  whether 
the  Defense  Treaty  will  survive  the  transfer  of  recognition.  I  am  tell- 
ing you  that  it  will  not,  per  se,  survive  because  Peking  will  not  allow 
it  to  survive.  But  the  United  States  can  provide  a  functional  substitute. 

Mr.  Beilexsox.  We  don't  have  to  do  anything  once  we  recognize 
Peking,  isn't  that  correct  ? 

Mr.  Valeo.  That  was  my  view,  and  this  is  what  I  have  tried  to  ox- 
press  in  my  statement.  It  would  automatically  fall.  It  would  have  no- 
meaning  at  that  point. 

Mr.  Beilexsox.  Do  you  disagree  with  that? 

Mr.  Theroux.  I  might  also  point  out  that  China,  the  People's  Re- 
public of  China,  has  put  us  on  notice  that  it  would  not  accept  our 
unilaterial  offer  of  recognition  unless  we  abrogate  that  treaty. 

Mr.  Beilexsox.  So  they  would  not  accept  Mr.  Cohen's  argument  or 
reasoning? 

Mr.  Theroux.  They  probably  would.  They  simply  would  not  accept 
an  offer  of  recognition  on  the  part  of  the  United  States  unless  it  Tvas 
clear  that  the  United  States  viewed  that  treaty  as  void,  as  a  condi- 
tion precedent  to  fully  normalized  relations. 

early  treaties 

Mr.  Li.  I  would  like  to  comment  on  Mr.  Cohen's  statement.  I 
agree  on  two  distinct  grounds.  First,  we  entered  into  a  treaty  in  1954 
with  some  authority  that  called  itself  China,  but  only  controlled  the 
territory  of  Taiwan  and  the  Pescadores.  The  treaty  itself  dealt  only 
with  the  territory  of  Taiwan  and  the  Pescadores.  In  19TT,  or  whenever 
recognition  switches,  these  authorities  will  no  longer  be  called  China, 
but  they  will  still  control  Taiwan  and  the  Pescadores. 

The  second  point  is  that  there  is  obviously  confusion  and  disagree- 
ment about  what  are  the  applicable  rules  of  law  here.  In  the  absence  of 
clear  legal  norms,  the  future  of  the  defense  treaty  is  a  policy  decision 
to  be  made  by  policy  people. 

Air.  Cohex.  Could  I  respond  to  that  ? 

First  of  all,  I  don't  think  it  is  because  the  treaty  by  its  terms  relates 
to  Taiwan  and  the  Pescadores.  The  point  at  issue  is  that  the  United 
States  has  a  treaty  with  the  State  of  China,  and  that  once  there  is  in 
U.S.  eyes  a  new  government  running  China,  it  is  for  that  new  govern- 
ment to  decide  whether  it  wants  to  succeed  to  the  commitments. 

Second,  I  don't  agree  that  there  is  confusion  on  this  point.  I  don't 
agree,  because  we  have  had  over  100  states  recognize  the  People's  Re- 
public. The  case  of  Japan  is  the  best  known  cace.  We  don't  know  of  any 
formal  treaties  that  have  survived  that  transfer  of  recognition  away 
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from  the  Republic  of  China  to  the  People's  Republic  of  China.  Japan's 
Peace  Treaty  of  1952  with  the  Republic  of  China  was  said  to  have 
lost  its  meaning  immediately  after  Japan's  normalization  with  Peking. 

All  other  agreements  that  Japan  had  with  the  Republic  of  China 
were  deemed  to  have  lapsed,  and  new  agreements  had  to  be  devised. 
Xew  diplomatic  relations  were  not  allowed,  so  substitute  arrangements 
had  to  be  made  of  an  unofficial  nature.  So  we  have  a  lot  of  practice  on 
this  question. 

One  thing  seems  clear,  when  you  transfer  recognition  from  Taipei 
to  Peking,  the  treaties  with  the  Republic  of  China  are  no  longer  rec- 
ognized to  be  in  effect,  unless  the  People's  Republic  of  China  chooses 
to  allow  those  treaties  to  be  in  effect.  In  this  case,  we  cannot  expect 
that  it  will. 

Mr.  Beilenson.  Do  we  have  any  choice  in  the  matter,  if  the  PRC 
decides  that  certain  treaties  remain  in  effect,  we  will  be  bound  by 
them  ? 

Mr.  Cohen.  The  Republic  of  China 

Mr.  Beilenson.  You  kept  referring  to  the  People's  Republic  of 
China,  and  not  the  United  States. 

Mr.  Cohen,  The  assumption  that  we  are  making  here  is  that  the 
United  States  wants  the  Defense  Treaty  to  persist.  But  we  would  also 
have  the  option,  of  course,  to  denounce  that  treaty,  to  give  1  year's 
notice,  if  Peking  decided  to  succeed  to  the  commitment. 

.Mr.  Beilenson.  But  would  the  United  States  be  bound  to  protect 
the  People's  Republic? 

Mr.  Cohen.  The  treaty  does  not  make  any  sense  if  Peking  should 
come  to  represent  China  in  our  eyes.  I  don't  want  to  focus  on  all  the 
niceties,  nor  do  I  want  you  to  believe  that  there  is  no  way  for  us  to 
continue  to  pledge  to  defend  the  security  of  Taiwan. 

Mr.  Beilenson.  The  question  is,  how  do  we  conform  to  the  require- 
ments? 

Mr.  Cohen.  If  you  do  what  the  provisions  set  forth  ask  you  to  do, 
the  treaty  would  simply  lapse. 

Mrs.  Metner.  I  was  going  to  ask  the  same  thing. 

ABROGATING   THE   TREATY 

Mr.  Beilenson.  Let  us  assume,  for  purposes  of  argument,  that  Pro- 
•r  Li  is  correct,  are  we  supposed  to  do  something  specific  to  dis- 
avow (lie  Defense  Treaty  \ 

Mr.  Lr.  Yes. 

Mr.  Beilenson.  TTow  does  one  do  that,  if  one  has  to  do  that?  What 
do  we  do  i  f  the  policy  requires  us  to  do  something  specific?  How  do  we 
abrogate  (bo  treaty  \ 

Mi-.  Li.  I  prefer  abrogating  this  treaty  according  to  the  terms  of  the 
treaty,  that  is.  by  giving  a  1 '2-month  notice  of  termination.  In  one 
sense,  we  would  have  lived  up  to  our  obligations  under  the  treaty. 
More  importantly,  this  procedure  would  give  Taiwan  12  months  in 
which  to  reverse  its  present  propaganda  position  that  abrogation  of 
the  treaty  would  be  psvcholoirically  disastrous.  Thev  would  have  suf- 
ficient time  to  switch  the  propaganda  line  to  sny  that  Taiwan  could 
survive  perfectly  well  even  in  the  fr\cp  of  increased  international  pres- 
sure. Taiwan  did  this  once  before  after  losing  the  United  Nations  seat. 
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Mr.  Beelenson.  What  if  the  People's  Republic  attacks  and  invades 
Taiwan  in  the  12  months,  are  we  still  obligated  to  defend  it? 

Mr.  Li.  Yes;  in  a  technical  sense. 

Mr.  Beilenson.  Do  yon  think  the  People's  Republic  of  China  would 
accept  that  as  a  promise  in  order  to  fulfill  the  first  condition  '. 

Mr.  Li.  I  think  that  if  we  are  willing  to  say  now  that  we  will  abro- 
gate that  treaty  on  12  months'  notice,  the  PRC  will  accept  that  as  an 
abrogation  of  the  Defense  Treaty. 

May  I  make  one  other  comment  on  Professor  Cohen's  point  con- 
cerning the  practice  of  other  countries  which  have  switched  i  Lr 
nition? 

Law  is  a  complicated  enough  subject.  What  we  ought  to  do  is  to 
make  it  as  simple  as  possible.  We  should  try  to  reduce  legal  fictions 
and  have  law  reflect  reality. 

Japan  says  on  the  one  hand  that  treaties  have  lost  their  meaning, 
yet  on  the  other  hand  Japan  continues  to  carry  out  their  provisions. 
Thus,  the  air  transport  agreement  has  lost  its  meaning,  but  for  quite 
a  Avhile  planes  continued  to  land  and  take  off  in  the  same  way.  1  sup- 
pose that  in  some  technical,  even  legalistic  way.  the  treaty  might  have 
been  abrogated  and  then  replaced  through  some  tacit  novation  by  a 
new  commitment  which  happens  to  be  identical  to  the  old  commitment. 
But  would  it  not  be  clearer  and  simpler  merely  to  say  that  in  terms 
of  the  substantive  results,  the  former  obligations  have  continued. 

Mr.  Cohen.  International  relations  has  gone  on  for  a  long  time.  We 
have  a  successful  example  for  almost  30  years  of  how  a  certain  amount 
of  diplomatic  nicety  or  fiction  has  enabled  a  variety  of  governments, 
including  our  own,  to  deal  with  both  governments  claiming  to  repre- 
sent China. 

Xow.  rather  than  making  it  more  complicated,  what  I  am  suggesting 
will  happen  here  will  exactly  follow  the  precedents  that  we  have  seen 
established  by  10's  of  states  during  the  last  decade.  This  is  an  accepta- 
ble wTay  of  operation  that  states  and  diplomats  use,  not  merely  their 
lawyers. 

We  have  been  able  to  take  advantage  of  such  fictions  as  nonreco<rni- 
tion  of  a  state,  if  you  will,  to  make  agreements  with  the  People's  Re- 
public of  China,  even  while  not  recognizing  them.  This  is  the  way  the 
world  w^orks. 

It  is  not  an  ideal  way  that  I  would  construct  in  my  own  logic,  but  it 
is  not  left  up  to  me  to  do  that,  I  am  saying  that  these  are  the  tried 
and  true  methods  of  getting  on  wTith  the  job  of  normalization.  It  is  this 
other  idea  of  recognition  of  Peking  without  terminating  the  defense 
treaty  with  Taipei  that  is  going  to  create  a  lot  of  murky  complexity.  I 
don't  think  it  is  necessary  to  adopt  this  idea  in  order  to  maintain  a 
defense  commitment  to  Taipei,  because  when  we  arrive  at  the  next 
point,  we  will  see  that  there  are  other  ways  of  accomplishing  the  same 
goals  that  the  world  already  understands. 

TREATY    TERMINATION" 

Mrs.  Meyxer.  Would  all  agree  that  what  we  are  saying  is,  if  the 
United  States  recognizes  the  People's  Republic  of  China  as  the  legal 
Government  of  China,  and  broke  formal  relations  with  Taiwan,  then 
the  United  States-Taiwan  Defense  Treaty  would  be  automatically 
terminated  ? 
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Mr.  Li.  I  do  not  agree.  I  believe  that  we  could  choose  to  terminate 
the  treaty,  but  the  act  of  switching  recognition  need  not  automatically 
terminate  it. 

Mr.  Meyxer.  You  would  all  agree 

Mr.  Cohen.  We  don't  agree. 

Mrs.  Meyxer.  I  am  not  trying  to  put  words  in  your  mouth,  gentle- 
men. I  was  hoping  for  a  little  consensus  here,  but  if  there  is  not,  then 
that  is  all  right,  too. 

Mr.  Yaleo.  Let  us  add  one  more  thing.  With  the  proper  intent,  it 
could  be  terminated  within  1  year,  certainly.  It  would  be  terminated 
practically  as  a  result  of  the  understanding  with  Peking  on  establish- 
ing diplomatic  relations. 

Mr.  Theroux.  One  practical  matter,  Peking  certainly  could  view 
a  process  by  which  we  extend  recognition  to  the  People's  Republic  of 
China  as  in  the  same  stroke  abrogating  the  treaty. 

Mrs.  Meyxer.  Mr.  Beilenson  and  I  have  several  questions.  I  will  turn 
it  over  to  him  for  a  while,  and  then  take  it  back  again,  if  that  is  agree- 
able with  you. 

Mr.  Beilensox.  It  is  all  right. 

Mrs.  Meyner.  Mr.  Yaleo,  do  you  feel  that  Senate  approval  of  the 
abrogation  might  be  necessary  ? 

Mr.  Yaleo.  Xo:  I  do  not. 

Mr,  Theroux.  I  refer  to  this  matter  in  my  testimony,  and  I  was  re- 
minded of  it  again  by  this  question  that  you  have  just  asked.  Also,  in 
your  opening  statement,  you  referred  to  the  fact  that  the  repre- 
sentatives from  the  People's  Republic  said  that  they  did  not  care 
whether  the  United  States  had  50,  500,  or  5,000  treaties  with  Taiwan. 
The  problem  was  for  us  to  euro. 

I  feel  quite  strongly,  and  I  would  think  that  the  Senate  would  as 
well,  that  a  treaty  which  is  ratified  by  the  Senate  does,  under  our 
constitutional  system,  reflect  the  will  of  the  American  people.  I  don't 
see  myself,  and  the  leo-al  scholars  at  this  table  could  enlighten  me, 
perhaps,  how  it  is  possible  for  the  President,  in  a  unilateral  action,  to 
fail  to  take  the  Senate  or  the  Congress  as  a  whole  into  this  process, 
islation  which  has  developed,  and  particularly  the  treaties  which 
are  in  force  are  the  expression  of  the  people  of  this  country.  Unless 
the  treaties  were  abrogated  within  the  context  of  their  own  terms,  I 
don't  think  that  renunciation  of  them  would  square  with  what  we 
think  of  as  our  proper  legal  processes  here. 

Mr.  Cohen.  As  a  practical  matter,  I  would  agree  with  Mr.  Theroux 
that  it  would  be  desirable  for  the  President  and  the  Congress  to  take 
necessary  action  here  with  respect  to  continuing  de  facto  informal 
defend  commitments  to  Taiwan. 

T  am  not  at  all  certain  that  it  is  required  as  a  legal  matter.  The 
argument  was  made  at  one  point,  of  course,  that  because  the  Presi- 
dent required  the  advice  and  consent  of  the  Senate  to  appoint  mem- 
bers of  his  Cabinet,  for  example,  he  could  not  discharge  them  with- 
oul  having  the  advice  and  consent  of  the  Senate  also.  But  that 
argument  did  not  stand  up  in  court. 

T  suspect  that  a  similar  argument,  particularly  with  regard  to 
the  conducl  of  foreign  affairs,  which  is  usually  largely  in  the  discre- 
tion of  the  Executive,  would  yield  a  similar  result  there. 
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Mrs.  Meyner.  Two  bells  have  rung  which  indicates  there  is  a 
vote  on  the  floor.  So  Mr.  Beilenson  and  I  will  have  to  go.  We  will 
adjourn  for  a  few  minutes  and  go  and  vote,  and  we  will  be  back  as 
quickly  as  possible. 

[A  short  recess  was  taken.] 

Mrs.  Meyner.  The  subcommittee  will  be  in  order. 

Gentlemen,  members  of  the  subcommittee  will  resume  again  its 
questioning. 

We  currently  have  legislation  on  the  books  which  restrict  U.S. 
arms  sales  to  Communist  countries  like  the  People's  Republic  of 
China.  This  may  not  be  what  we  were  dealing  with  before,  but  I  am 
just  taking  kind  of  a  change  of  direction. 

If  during  normalization,  we  recognize  that  Taiwan  is  part  of 
China,  that  the  PEC  is  the  sole  legal  Government  of  China,  wouldn't 
current  laws  restrict  our  ability  to  continue  arms  sales  to  Taiwan,  an 
area  which  would  legally  be  viewed  as  under  the,  then,  jurisdiction  of 
a  Communist  state  ? 

Mr.  Cohen.  This  is  a  critical  point  for  more  than  just  the  sale  of 
arms,  Mrs.  Meyner.  I  think  you  should  know  that  none  of  us  has  thus 
far  mentioned  the  very  critical  problem  of  the  status  of  the  island  of 
Taiwan.  That  is  separate  from,  but  related  to  the  question  of  recog- 
nition and  the  question  of  the  Defense  Treaty. 

Xow,  if  the  United  States  confirms  formally  that  Taiwan  today, 
or  in  the  near  future,  is  part  of  China,  that  will  constrict  our  ability 
to  continue  to  pledge  the  defense  of  Taiwan  by  some  means  as  a  sub- 
stitute for  the  Defense  Treaty. 

As  you  point  out,  it  will  also  complicate  the  question  of  arms  sales 
to  Taiwan,  although  the  latter  can  easily  be  taken  care  of  through 
legislation.  That,  after  all,  is  within  our  domestic  control. 

The  former  question,  however,  is  not  within  our  exclusive  domestic 
control,  and  that  raises  the  problem  of  the  murky  status  of  Taiwan 
today.  As  you  know,  until  June  27,  1950,  the  United  States  took  the 
position,  after  World  War  II,  that  Taiwan  had  been  reincorporated 
into  China.  As  a  matter  of  fact,  however,  there  was  not  any  formal 
peace  treaty  as  of  1950,  and,  when  the  Korean  war  broke  out,  we 
changed  our  position. 

Although  Mr.  Acheson,  our  Secretary  of  State,  had  earlier  said  that 
no  one  had  raised  any  laAvyer's  doubts  about  the  propriety  of  Taiwan 
being  reincorporated  into  China,  the  United  States  announced  on  June 
27,  1950,  that  the  status  of  Taiwan  was  undetermined.  The  subsequent 
peace  treaties  failed  to  clarify  the  status  of  Taiwan. 
/ 

SIGNIFICANCE   OF   COMMUNIQUE 

The  significance  in  large  part  of  the  Shanghai  Communique,  the 
price  of  the  communique,  one  might  say,  was  the  vague  statement  to 
which  Mr.  Theroux  alluded  that  the  United  States  acknowledges  that 
Chinese  on  both  sides  of  the  Taiwan  Strait  claim  that  Taiwan  is  a  part 
of  China. 

Then  we  said :  "We  do  not  challenge  that  position."  The  question  im- 
mediately arose,  what  does  that  mean?  Did  that  represent  a  change 
from  the  position  that  the  status  of  Taiwan  was  undetermined  ?  Some 
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argued  in  the  State  Department,  like  Assistant  Secretary  of  State 
Marshall  Green  in  charge  of  East  Asian  Affaire,  that  this  meant  no 
change. 

This  was  like  your  saying  to  me:  "You  are  wearing  a  blue  jacket/' 
and  I  look  the  other  way.  I  am  not  challenging  you.  I  am  not  address- 
ing myself  to  that  assertion.  In  the  context  of  the  history  I  have  related, 
however,  obviously  it  was  a  highly  significant  statement.  We  failed  to 
challenge,  in  the  face  of  an  explicit  claim  in  the  same  document.  Yet 
our  statement  falls  somewhat  short  of  formal  agreement  that  Taiwan 
is  part  of  China,  even  if  the  Shanghai  Communque  is  a  legal  and  bind- 
ing document,  which  I  believe  it  to  be. 

Mr.  Theroux.  There  is  another  question.  What  does  the  document 
mean  \  I  think  that  it  is  clear  that  the  United  States  has  not  fully  clari- 
fied, we  have  not  announced  as  a  matter  of  U.S.  policy  that  Taiwan  is 
part  of  the  PRC. 

So  T  don't  think  that  your  problem,  getting  back  to  your  original 
question,  is  a  serious  one  at  the  moment.  The  United  States  has  not  offi- 
cially, formally  taken  the  position  that  there  is  but  one  China,  that 
Taiwan  is  a  part  of  China,  and  that  "China"  means  the  People's  Re- 
public of  China. 

Mrs.  Meyner.  T  am  putting  the  cart  before  the  horse. 

Mr.  Cohen.  But  we  are  on  the  road  somewhere. 

Mrs.  Meyner.  Would  anyone  else  like  to  comment  on  that  ? 

Mr.  BetxensOn.  Tf  you  don't  mind.  Madam  Chairman,  let  me  go  back 
to  my  original  simple  questions. 

As  I  understand  it  there  are  three  original  conditions  which  Peking 
has  set  out  which  we  have  to  accept,  presumably  before  we  can  have 
normalization  of  relations  with  them.  One  is  to  recognize  them  as  the 
sole  government  of  China.  The  second  is  to  remove  our  forces  from 
Taiwan — 1,400  of  them  as  I  understand.  The  third  is  to  disavow  or 
abrogate  in  some  way  our  mutual  defense  treaty. 

Mr.  Li.  The  first  one  is  phrased,  not  in  terms  of  recognizing  Peking, 
but  rather  severing  diplomatic  relations  with  Taiwan. 

Mr.  Beilenson.  Does  that  cause  any  serious  legal  problems? 

Mr.  Li.  The  Chinese  prefer  us  to  follow  the  Japanese  formula  in 
which  an  ostensibly  private  corporation  handles  many  matters  for- 
merly done  by  the  Japanese  Embassy,  such  as  issuing  visas.  This 
corporation  is  funded  by  the  Government,  and  staffed  by  "temporarily 
detached''  foreign  service  officers. 

If  we  are  to  use  the  same  formula,  some  legislation  will  be  necessary 
to  empower  persons  outside  the  foreign  service  to  perform  diplomatic 
and  consular  acts,  and  to  temporarily  detach  foreign  service  officers 
without  upsetting  matters  such  as  pension  rights,  et  cetera. 

Mr.  Beilenson.  It  is  clear  thai  we  can  do  this,  and  supposedly,  po- 
litically it  might  be  an  easy  thing  to  do.  Almost  everybody  would  be 
agreed  t  hat  we  ought  to  do  what  we  can  to  maintain  as  much  in  the  way 
of  decent  relal  ions  with  Taiwan  as  we  can.  So  it  is  probably  not  a  prob- 
lem politically  or  legally,  and  it  can  be  done.  It  can  be  effected  easily 
enough. 

Lei  us  <s^i  back  to  my  original  question.  Let  us  assume  that  Peking 

is  on  these  three  conditions,  and  we  go  along.  We  come  back  again 

to  the  question  of  the  abrogation,  or  whatever,  of  the  defense  treaty. 
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Profevssor  Cohen,  as  I  understand  it,  is  Baying  that  we  dont  have  <o 
do  anything,  once  we  recognize  Peking.  It  takes  care  of  itself.  Led  us 

assume  for  a  moment  that  this  is  basically  true. 

REQUIREMENTS   OP   PEKING 

Mr.  Cohen.  As  far  as  the  termination  of  the  Defense  Treaty? 
Mr.  Beilenson.  That  is  one  of  the  requirements  of  Peking; 

Let  us  assume  for  a  moment  that  he  is  incorrect,  and  the  alternative, 
that  the  People's  Republic  of  China  insists  that  we  do  something  spe- 
cific, other  than  recognize  them,  and  "unrecognize,,  Taiwan.  Let  me 
come  back  to  the  question  that  I  asked  origanally,  how  does  one  go 
about  abrogating  that  treaty  ? 

Is  Professor  Li  correct,  is  there  agreement  that  we  have  to  give  12 
months  notice,  or  is  there  some  other  way  of  going  about  it,  and  if  so, 
if  the  gentleman  is  correct,  who  gives  the  notice  ?  Can  the  President  do 
that  all  by  himself,  as  Mr.  Valeo  has  suggested,  or  is  there  something 
moro  required. 

Mr.  Valeo.  The  question  is,  who  w7ould  he  give  notice  to.  The  Taiwan 
Government  ceases  to  exist  for  us  in  the  formal  sense  once  we  recognize 
the  People's  Republic  of  China  as  the  Goverment. 

The  other  question  is  whether  it  is  politically  sensible  for  the  Presi- 
dent to  do  so,  or  not,  in  terms  of  his  constitution  legal  powers.  I  think 
he  has  the  power  by  himself  to  denounce  the  treaty.  We  will  no  longer 
abide  by  this  treaty.  The  treaty  no  longer  binds  us. 

Mr.  Beilenson.  It  is  your  suggestion  that  wre  don't  have  to  wait  12 
months  either,  according  to  that  statement. 

Mr.  Cohen.  May  I  give  you  a  precedent  for  that? 

One  of  Peking's  three  conditions  for  normalization  of  relations 
with  Japan,  which  actually  took  place  at  the  end  of  September  1972, 
was  that  Japan  recognize  as  void  ab  initio  its  previous  Peace  Treaty 
made  with  the  Republic  of  China  in  1952. 

The  Japanese  were  very  reluctant  to  do  that,  that  would  have  in- 
validated legal  relations  from  1952  to  1972.  The  way  they  handled 
it  was,  the  day  after  the  announcement  of  normalization  with  Peking, 
their  Foreign  Minister  made  a  statement  in  which  he  said,  in  effect : 
"In  view  of  normalization,  the  Peace  Treaty  with  the  Republic  of 
China  has  lost  its  meaning."  So  he  made  a  statement  to  the  world 
at  large  that  that  treaty  was  no  longer  in  effect,  and  that  meant,  for 
Peking's  purposes,  one  of  the  conditions  that  Peking  had  laid  down 
for  normalization  had  been  fulfilled. 

Mr.  Beilenson.  Let  me  ask  a  further  question.  Are  we  talking  about 
requirements  here  of  international,  U.S.  law,  or  both?  Is  it  relevant 
that  the  Japanese  handled  it  any  particular  way  ? 

Mr.  Cohen.  It  is  not  a  requirement  of  international  law  to  have  had 
the  Japanese  handle  the  treaty  precisely  in  that  way.  They  were  doing 
it  because  it  was  Peking's  view  of  international  law,  which  the  Japa- 
nese adopted  to  some  extent,  but  the  result  was  that  the  treaty  no  longer 
continued.  Certainly,  it  has  nothing  to  do  with  the  domestic  law.  IVe 
are  talking  about  the  way  in  which  two  states  normalized.  Domestic- 
ally, we  allocate  power  within  our  Government,  between  the  Execu- 
tive and  the  Congress. 
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Mr.  Beilexsox.  That  is  irrelevant. 

Mr.  Cohex.  It  is  irrelevant,  but  only  on  these  three  points. 

Mr.  Beilexsox-.  Assume  we  have  decided  to  do  what  PRC  wants  us 
to  do,  and  you  are  the  President,  each  one  of  you,  gentlemen,  and  you 
want  to  get  rid  of — you  have  to  get  rid  of  this  Mutual  Defense  Treaty. 
How  specifically  would  you  go  about  doing  that?  In  what  different 
ways  could  it  be  done  ? 

Mr.  Cohen.  I  suggest  in  my  Foreign  Affairs  articles  that  the  Presi- 
dent, of  course,  would  announce  through  a  joint  communique  with  the 
People's  Republic  of  China,  the  normalization.  We  recognize  Peking 
as  the  legitimate  Government  of  China.  We  are,  therefore,  removing 
further  military  establishments  from  the  island  of  Taiwan.  He  could 
make  a  separate  statement,  after  the  joint  communique,  in  which  he 
said :  "In  view  of  the  new  situation,  the  1954  Mutual  Defense  Treaty 
with  Taiwan  has  lost  its  meaning,"  if  it  seemed  to  be  Peking's  desire 
that  we  make  a  separate  statement. 

U.S.    SECURITY    INTERESTS 

I  personally  do  not  think  that  any  is  necessary,  but  if  they  want  a 
statement,  as  you  suggest  they  might,  he  could  say  that.  He  could  also 
say,  as  I  have  suggested  in  nry  introductory  statement,  words  to  the 
effect  that,  "It  does  not  mean  that  the  United  States  has  lost  its  interest 
in  the  security  of  the  western  Pacific."' 

Mr.  Beilexsox.  That  comes  later. 

Mr.  Coiiex.  You  see  what  I  am  talking  about. 

Mr.  Beilexsox.  Do  you  agree.  Mr.  Li  ( 

Mr.  Li.  That  would  be  one  way  to  do  it  ? 

Mr.  Beilexsox.  You  originally  suggested  that  we  might  have  to  give 
12  months. 

Mr.  Li.  Because  I  don't  think  the  withdrawal  of  recognition  auto- 
matically abrogates  the  treaty,  I  believe  we  have  two  choices  on  how  to 
proceed,  assuming  the  policy  decision  is  to  abrogate  the  treaty.  One 
as  Mr.  Cohen  suggested,  is  a  Presidential  announcement  of  immediate 
termination.  The  other,  which  I  think  is  more  preferable  on  policy 
grounds,  is  to  give  12  months  notice;  in  this  way,  Peking  could  say 
that  during  those  12  months,  the  treaty  really  has  no  moaning,  while 
Taiwan  gets  12  months  in  which  to  put  its  house  in  order. 

Mi".  Beilenson.  Assuming  that  you  are  correct,  can  the  President 
alone  take  eil  her  of  those  steps  ? 

Mr.  Li.  Yes.  It  would  be  far  more  politically  preferable  for  the 
President  to  act  together  with  Congress,  but  constitutionallv,  the 
President  can  act  alone 

Mr.  Beilenson.  T  did  not  understand  that  to  be  your  position.  I  un- 
derstood your  position  to  be  that  this  had  to  be  included. 

CONGRESSIONAL    INVOLVEMENT 

Mi-.  THEROUX.  Our  position  was  thai  it  is  desirable  that  the  Senate 
and  the  House  be  involved,  but  not  that  they  are  constitutionallv  re- 
quired to  be  involved  in  terminating  the  treaty.  Although  there  is  an- 
other associated  quest  ion,  Mr.  Beilenson,  and  that  is  what  the  U.S.  po- 
sit ion  would  he  if  the  Government  of  the  Republic  of  China  said  that 
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the  United  States  was  still  bound  by  the  treaty,  in  terms  of  the  t  reaty, 
until  it  gave  12  months  notice  of  termination  under  the  I  reaty's  terms. 
I  suppose  that  no  party  can  be  forced  to  live  up  to  the  terms  of  a 
treaty,  but ■ 

Mr.  Cohen.  You  could  have  an  underst  anding. 

Mrs.  Meyner.  Would  the  gentleman  yield  ? 

Mr.  Beilenson.  Yes. 

Mrs.  Meyner.  I  thank  the  gentleman  for  yielding. 

Considering  the  number  of  laws  and  the  overlapping  jurisdictions 
of  the  Congress  which  would  be  affected  by  any  modification  of  our 
Taiwan  connection,  do  you  think  that  it  would  be  useful  for  the 
Congress  to,  for  example,  create  a  select  committee  on  United  Stales- 
China  relations  with  jurisdiction  over  all  the  areas  we  have  been  dis- 
cussing? Would  that  improve  anything;  would  that  be  helpful;  or 
does  that  further  complicate  the  problem  ? 

OPEN   DECISIONS 

Mr.  Theroux.  This  may  not  respond  directly  to  your  question,  but 
one  of  the  responsive  chords  that  President  Carter  struck  in  the  elec- 
torate was  that  in  foreign  policy,  he  woidd  try,  as  far  as  possible,  to 
make  decisions  in  the  open  and  with  public  involvement. 

The  questions  associated  with  human  rights,  with  our  longstanding 
relationship  with  Taiwan  are,  perhaps,  some  very  compelling  reasons 
for  effective  communication  between  the  Congress  and  the  Executive — 
and  with  the  People's  Republic  of  China — on  these  very  important 
issues. 

I  think  that  the  Congress,  again,  may  not  be  constitutionally  re- 
quired to  be  involved  in  all  these  processes,  but  it  is  certainly  most 
desirable  to  have  all  the  ramifications  of  the  new  policy  fully  examined 
b}'  the  Congress.  That  is  my  opinion.  Whether  the  suggestion  you  are 
making  is  the  best  one,  I  am  not  sure,  but  surely  something  like  that 
would  be  desirable. 

Mrs.  Meyner.  One  has  the  feeling  that  there  should  be  more  in- 
volvement with  this  subcommittee  on  Asian  and  Pacific  Affairs,  and 
maybe  the  International  Relations  Committee.  I  am  not  certain  of 
this. 

Mr.  Theroux.  I  am  uncertain  of  the  format  it  would  take,  but  some- 
thing in  the  order  of  what  you  are  describing. 

possible  select  committee 

Mr.  Cohen.  Time  is  absolutely  crucial  here.  The  thing  that  we  do 
not  want  to  have  happen  is  for  the  President  one  morning  to  announce 
that  he  has  managed  the  difficult  task  of  normalization,  that  this  now 
requires  congressional  legislation  as  well  as  Executive  regulation,  and 
then,  have  6  or  8  months  expire  while  the  different  committees  of  Con- 
gress, dealing  with  the  various  kinds  of  problems  here,  carefully  con- 
sidered them.  We  would  have  some  difficulty. 

This  is  why  I  suggest,  if  it  is  politically  feasible,  recognizing  the 
sensitivity  of  the  question,  but  if  it  is  politically  possible,  it  would  be 
very  desirable  to  do  as  much  of  that  work — the  analysis  of  problems 
and  the  opportunity  for  different  affected  interests  and  persons  to 
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make  their  views  known  in  advance  of  normalization — so  that  the 
record  is  made,  the  committee  reports  are  there,  and  we  are  ready  to  go. 

Whether  there  should  be  a  select  committee  of  the  respective  Com- 
mittees on  International  Relations  and  Foreign  Relations,  et  cetera, 
that  is  a  question  for  the  Congress  to  decide.  One  problem  is  that  if  you 
do  permit  every  committee  that  is  potentially  relevant  to  the  range  of 
g  here  to  deal  with  the  problems,  we  may  never  get  any  legislation 
out,  and  this  will  only  adversely  affect  the  fate  of  the  people  on 
Taiwan. 

Mr.  Valeo.  I  would  not  presume  to  suggest  what  would  work  best 
on  the  House  side,  but  on  the  Senate  side,  I  am  disinclined  to  see  it  in 
the  way  of  a  select  committee.  My  experience  with  those  problems  is 
such  as  to  find  it  extremely  difficult  to  find  members  who  can  give 
their  time,  along  with  their  other  responsibilities,  to  a  select  committee. 

I  would  go  back  to  the  point  that  I  made  in  my  statement,  and  I 
think  that  my  preferred  way  is  to  do  precisely  the  sort  of  thing  you 
people  are  doing  here  right  now,  opening  the  question  with  friendly 
discussion,  letting  as  much  of  it  funnel  through  here  as  you  possibly 
can.  Other  committees  will  move  on  it,  if  they  think  legislation  may  be 
involved. 

Focusing  on  what  is  being  done  in  this  committee,  I  would  like  to 
see  something  similar  done  on  the  Senate  side,  I  think  that  you  have 
done  about  as  much  as  you  can  in  the  way  of  preparing  until  you 
begin  to  get  close  to  the  formal  act  of  normalization.  Then,  I  think 
the  leaders1  iip  of  both  Houses  will  probably  be  brought  into  it,  Only 
the  President  can  do  that,  if  he  will,  and  I  certainly  would  advocate  it 
a.c  a  most  desirable  kind  of  thing. 

Mrs.  Meyner.  T  think,  as  an  aside,  if  you  shovel  enough  in  the  fun- 
nel, some  good  comes  out  of  the  bottom.  There  may  be  a  point  there. 

Mr.  Beilenson  you  may  continue.  T  appreciate  vour  yielding. 

Mr.  Beilenson.  T  come  back  to  the  point  that  Mr.  Valeo  made  in  his 
opening  statement,  the  President  and  the  executive  branch  has  the 
authority  to  conduct  the  process,  if  that  is  the  proper  way  of  putting  it, 
of  normalization  by  himself.  Tt  does  not  require  any  legislative  in- 
volvement as  far  as  the  three  conditions  laid  down  by  Peking,  is  con- 
cerned.  Ts  there  any  disagreement  with  that  statement  that  Congress 
does  not  have  to  be  involved  in  the  process  of  normalization,  other  than 
to  eventually  change  laws,  or  whatever  we  are  meant  to  change.  Is  there 
disagreement  ? 

AVOIDING    A    FIASCO 

Mr.  Cohen.  Tt  depends  on  how  broadly  you  view  the  process  of  nor- 
malization.  Tf  you  exclude  from  the  ambit  of  normalization  the  func- 
tional substitute  arrangement  the  United  States  has  to  make  with 
1  in,  1  think  <ha<  this  is  right. 

[n  other  words.  T  think  that  as  part  of  the  package  with  Peking,  it 
has  to  be  riegol  iated,  i  f  the  thing  is  not  going  to  fall  apart.  The  aim  of 
the  exercise  is  to  improve  diplomatic  relations  with  Peking.  We  are 
going  to  risk  B  fiasco  unless  we  are  able  to  clear  with  Peking  what  it 
is  we  are  going  to  d<>  and  say  vis-a-vis  Taiwan  from  the  day  of  normal- 
i/ai ion  lint il  thereafter. 

So  we  have  to  have  some  scenario  worked  out.  We  have  to  have  an 
understanding  of  what  the  President  is  going  to  say,  and  of  what 
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Congress  is  likely  to  do.  People  in  Peking  have  to  know  what  kind 
measures  we  will  take  to  keep  economic,  cultural  and  other  contacts 
with  Taiwan.  We  want  them  to  agree  to  look  the  other  way,  because 
otherwise  we  are  likely  to  see  a  breakdown  in  relations  with  Peking, 
soon  after  having  broken  relations  with  Taiwan.  We  will  then  get  the 
worst  of  both  worlds. 

Mr.  Beilexsox.  When  you  cease  to  have  formal  diplomatic  relations 
with  Taiwan,  and  when  you  have  formal  diplomatic  relations  with 
Peking,  you  have  reached  a  stage  of  normalization.  This  may  be  bare 
bones,  but  that  is  the  legal  state  as  I  see  it. 

Mr.  Cohen.  I  don't  disagree. 

Mr.  Valeo.  Following  through,  how  do  you  put  the  meat  on  the 
bones  of  bare  normalization?  That  involves,  on  our  side,  this  whole 
range  of  legal  arrangements  and  reshuffling  these  to  meet  a  new  situa- 
tion. But  I  think  none  of  the  actions  which  are  required  to  reach  the 
stage  of  normalization  depend  on  Congress.  There  is  no  consitutional 
requirement  for  the  President  to  go  to  the  Congress  for  anything.  1  f 
he  is  wise,  he  will,  but  there  is  no  requirement. 

Mr.  Cohen.  What  I  was  addressing,  however,  is  not  what  is  known 
as  normalization,  that  is  the  goal,  but  the  elements  of  the  bargain  that 
have  to  be  taken  into  account  and  negotiated  prior  to  satisfactory 
attainment  of  normalization.  . 

Part  of  that  is  that  Peking  has  to  understand  the  kinds  of  things  we 
are  going  to  do  vis-a-vis  Taiwan,  and  find  those  at  least  sufficiently  ac- 
ceptable as  to  not  evoke  a  protest,  or  any  contrary  behavior  from  it. 

Mr.  Valeo.  But  none  of  that  requires  forma"!  action  of  the  Congress. 
You  can  have  it,  but  it  is  not  required.  You  can  get  that  through 
consultation. 

Mr.  Coiiex.  The  President  may  have  to  say.  to  the  Chinese.  'Tn  a 
tion  to  my  own  proclamation,  I  am  going  to  try  to  get  a  cong: essional 
resolution  of  some  sort."  He  cannot  promise  that,  obviou 

Mr.  Valeo.  That  is  fine.  There  is  nothing  wrong  with  that. 

Mr.  Beilexsox.  We  have  other  treaties,  I  take  it,  with  Taiwan.  What 
happens  with  them,  the  same  process  ? 

Mr.  Lt.  It  depends  on  what  view  you  take  of  the  treaties.  In  Pro- 
fessor Cohen's  view,  all  60  would  fall:  and  we  then  would  follov  up 
by  saying  that  although  the  treaties  themselves  are  terminated,  their 
substantive  obligations  will  continue.  In  my  view,  the  treaties  would 
remain  in  force  unless  explicitely  terminated  or  denounced. 

Mr.  Beilexsox.  Unless  the  President  omeialry  disavowed  them? 

Mrs.  Metxer.  Could  you  yield  on  that  point  ? 

I  am  interested  in  the  whole  trade  aspect  of  this.  We  worked  out- 
agreements  with  the  Taipei  GovemmeTit.  restricting,  for  example,  tl  e 
amounts  of  textiles  and  shoes  entering  the  United  States.  Xow  would 
you  say  that  these  agreements  would  automatically  continue  after  the 
U.S.-PKC  normalization,  and  the  break  of  formal  U.S.  political  and 
defense  ties  with  Taiwan  in  a  case  like  this?  What  do  you  foresee 
happening? 

POTEXTIAL   AMBIGUITIES 

Mr.  Li.  In  my  view,  they  would  continue.  I  think  one  problem  with 
Professor  Cohen's  approach  is  that  it  creates  some  potential  ambigui- 
ties. Treaty  commitments  go  both  ways.  A  unilateral  declaration  by  us 
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that  the  substance  of  a  treaty  remains  in  force  even  after  that  treat? 
itself  has  lapsed  may  not  obligate  Taiwan  to  carry  out  promises  if 
made  under  the  treaty. 

An  important  example  is  the  nuclear  safeguards  treaty  in  whid 
Taiwan  promised  not  to  divert  nuclear  materials  to  military  use.  1 
think  that  is  very  important  that  they  keep  that  promise.  Presum- 
ably, we  can  ask  or  require  Taiwan  to  make  a  similar  unilateral  state- 
mom  to  the  effect  that  the  substance  of  the  prior  treaty  remains  ir 
effect.  But  I  still  think  that  my  way — that  treaties  continue  unless 
terminated — is  simpler  and  cleaner. 

Mr.  Valeo.  I  see  nothing  in  the  attitude  of  Peking  where  the} 
would  have  any  real  objection  to  a  continuance  of  that  kind. 

Mrs.  Meyner.  Mr.  Theroux. 

Mr.  Theroux.  Peking;  may  not  have  anv  objections  to  the  obligation 
of  their  Province  of  Taiwan  over  a  limitation,  for  example,  of  foot- 
wear or  textiles  to  the  United  States,  but  there  are  other  associated 
trade  questions.  For  example.  Taiwan  has  a  most-faA^ored-nation  tariff 
access  to  U.S.  markets,  which  gives  them  a  distinct  advantage  over 
the  People's  Republic. 

In  fact,  a  still  farther  advantage  is  that  Taiwan  has  a  General 
System  of  Preference  access.  So,  even  if,  for  example,  the  People's 
Republic  of  China  were  to  get  most-favored-nation  tariff  treatment. 
many  products  produced  in  Taiwan  could  remain  eligible  to  come  into 
the  United  States  altogether  duty  free. 

TARIFF  AND  TRADE 

Taiwan,  being  able  to  produce  such  products  for  export  to  the 

■d  States,  has  a  distinct  advantage  over  the  People's  Republic.  I 

don't  think  that  too  much  should  be  made  of  the  difficulties  here.  This 

is  basically  a  congressional  decision  of  how  to  treat  tariff  and  trade 

ers  between  the  United  States  and  Taiwan,  and  between  the 

United  States  and  the  People's  Republic  of  China. 

I  agree  with  Professor  Cohen  that  these  are  aspects  of  the  normal- 
ization question  which  require  a  scenario.  Thev  require  such  a  scenario 
because  as  he  points  out,  these  things  should  be  clarified  before  nor- 
malization, so  that  there  are  no  misunderstandings  later  on,  when  peo- 
art  behaving  in  a  way  that  no  one  anticipated. 
Mr.   Cohen.  The  problem  is,  in  normalization,  the  Republic  of 
China,  at  least  in  public,  cannot  show  any  interest  whatever  in  the 
postnormalization  relations  with  the  United  States,  because  thev  are 
■  rerything  possible,  quite  understandably,  to  resist  it.  They 
complain  in  private  often  to  officials  that  the  U.S.  State  Department 
nol  raised  the  question  of  postnormalization  problems  with  them. 
1       •  might   feel  better  in  many  respects  if  this  could  be  raised. 
Whether  indeed  they  would  respond  if  we  did  raise  it  with  them,  is  a 
nice  question.  I  hit  I  think  that  we  have  to  work  these  things  out  care- 
fully with  them,  preferably  in  advance.  But  once  the  normalization 
happens,  they  are  going  to  he  under  enormous  pressure  to  do  every- 
thing possible  to  maintain  their  contacts  with  us. 

I  do  not  think  thai  we  are  going  to  have  to  tell  them,  or  try  to  tell 
anything  on  that.  Everything  will  change  from  resisting  discus- 
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sion,  to  try  to  get  everything  nailed  down,  so  they  do  not  lo.se  their 
stability  and  the  progress  they  have  made  there. 

Now  I  think  there  are  a  few  other  questions  we  have  to  take  into 
account,  including — we  have  to  look  after  the  welfare  of  the  U.S. 
persons  and  corporations,  et  cetera,  business  interests  and  other  prob- 
lems in  Taiwan.  Because  just  as  we  have  the  problem  of  adjusting  our 
laws  and  regulations  to  what  is  going  to  happen  here,  we  have  to  be 
aware  that  they  will  be  adjusting  their  laws  and  regulations.  Even 
though  we  cannot  directly  affect  them,  we  have  to  be  knowledgeable 
and  express  our  interest  in  it. 

NATIONALITY   LAW 

I  think  that  we  have  had  a  list  from  Professor  Li  of  all  the  prob- 
lems we  have  to  face  in  addition  to  the  ones  Mr.  Yaleo  and  I  have 
tried  to  single  out  as  being  especially  important.  I  would  add  to  that 
list,  for  the  record,  possibly  some  discussion  of  the  complex  question 
of  nationality  law. 

We  have  in  this  country  many  citizens  of  Chinese  descent.  We  also 
have  many  persons  of  Chinese  descent  who  are  not  U.S.  citizens.  Now, 
we  have  to  think  about  what  are  the  implications  of  normalization 
with  Peking  for  their  status.  Are  they  to  be  thought  of.  and  continued 
to  be  regarded  by  the  Chinese  Government,  now  Peking,  as  nationals 
of  China,  possibly  with  dual  nationality  if  they  are  citizens  of  the 
United  States,  or  citizens  of  China  exclusively  if  they  do  not?  If  they 
are  in  third  countries  that  have  relations  with  Peking,  that  is  a  tricky 
question. 

There  is  the  question  of  issuing  continued  access  to  the  United  States 
by  the  people  on  Taiwan.  They  will  no  longer  hold  Chinese  passports 
in  our  legal  eyes.  So  something  has  to  be  done  to  see  that  they  have 
continuing  access.  Tt  is  really  the  makings,  as  I  have  said,  of  a  good 
book  to  be  put  out  by  the  Congress. 

Mr.  Meyner.  You  are  opening  "Pandora's  box."  It  is  very  impor- 
tant, and  this  is  something  that  will  certainly  have  to  be  studied  and 
taken  into  consideration  as  extremely  important. 

Mr.  Beilenson,  I  did  not  mean  to  take  your  time.  You  may  proceed. 

Mr.  Beilenson.  There  are  obviously  lots  of  nice  legal  questions 
which  should  be  put  before  the  country,  and  will  obviously  require 
congressional  action  in  many  cases.  The  Library  of  Congress  prepared 
a  useful  brief  for  us,  which  outlines  most  of  the  problems,  but  I  assume 
there  is  no  serious  legal  problem,  or  problem  of  process,  and  that 
it  is  clear  that  the  Congress  will  have  to  reevaluate  and  pass  some  new 
laws,  or  change  some  statutes  that  are  on  the  books. 

I  would  like  to  come  back  to  what  I  think  are  the  important  and 
major  problems.  The  majority  of  people  feel,  I  think,  that  we  should 
face  reality,  and  somehow  deal  with,  recognize,  or  normalize  relations 
with  Peking. 

I  think  that  is  also  fair  to  say  that  the  great  majority  of  Ameri- 
cans feel  that  we  should  do  something  in  the  process,  at  the  same  time 
do  as  much  as  we  can  to  protect  the  people  on  Taiwan  one  way  or 
another. 

The  difficulties  here,  of  course,  are  that  in  the  course  of  normalizing 
the  relations  with  Peopled  Eepublic  of  China,  you  have  problems 
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hanging  on  to  or  preserving  whatever  might  be  what  you  want  to 
do  to  help  protect  the  people  of  Taiwan.  We  are  interested  in  Taiwan. 

So  my  next  question  is,  once  the  defense  treaty  has  been  abrogated 
by  whatever  the  means  are  chosen  to  do  it,  how  can  we  then  go  about 
legally,  by  treaty,  by  statute,  by  whatever,  reassuring  the  people  of 
Taiwan  that  we  are  interested  in  their  defense  and  in  their  economy? 

Let  me  back  off  for  a  moment,  and  ask  one  question  first. 

Professor  Li,  as  I  recall,  suggested  the  defense  treaty,  and  he  then 
mentioned  that  the  Shanghai  Communique  should  remain  in  force  as 
an  acceptable  substitute.  Let  us  assume  for  purposes  of  argument,  that 
it  cannot  remain  in  force  because  the  People's  Republic  of  China  is 
going  to  insist  that  it  be  dissolved.  Can  we  do  that  and  be  in  that 
position?  I  don't  think  for  the  moment  that  this  is  a  likely  possibility. 

I  would  be  happy  if  you  want  to  disagree  or  argue.  I  am  assuming 
that  that  treaty  could  not  remain  in  force  as  it  presently  exists,  for 
one  reason  or  another. 

Mr.  Lt.  Can  I  respond  to  just  that  one  point  ? 

I  agree  entirely  with  you  that  the  great  majority  of  the  country 
wants  normalization  of  the  People's  Republic  of  China,  and  appar- 
ently an  equally  large  majority  want  to  do  it  without  fulfilling  the 
third  condition.  Therein  lies  our  problem. 

Mr.  Betlenson.  Not  so  much  fulfilling  the  third  condition,  but  at 
the  same  time  substituting  something  for  our  having  accepted  the 
third  condition. 

Mr.  Lt.  We  are  presently  engaged  in  a  debate  of  such  enormous 
policy  and  emotional  complexity  that  we  cannot  sort  out  the  standards. 
And  if  we  cannot  properly  identify  the  issues,  then  we  cannot  mnke 
sensible  decisions.  Moreover,  because  the  problem  is  complex,  con- 
siderable time  will  be  needed  to  reach  a  satisfactory  resolution. 

Wl.cn  T  add  these  two  factors  together.  I  think  we  should  proceed  as 
follows:  We  should  clear  out  the  confusing  underbrush  and  the  sec- 
ondary issues  over  which  there  is  little  disagreement.  Let  us  be  done 
with  the  questions  of  which  government  represents  China,  whether 
the  economic  position  of  Taiwan  will  be  destroyed  by  a  switch  of  rec- 
ognition, or  what  Ave  should  do  to  avoid  "abandoning"  our  World 
War  II  ally,  "Free  China." 

Having  cleared  out  the  secondary  issues,  national  attention  then 
'•on Id  be  focused  on  the  center  issue :  What  will  be  the  future  of  Ameri- 
can  security  relations  in  Asia?  I  believe  that  this  step-by-step  ap- 
proach is  the  method  most  likely  to  produce  a  clear  debate  and  a  sen- 
sible decision. 

I  also  think  that  recognizing  Peking  as  the  Government  of  China, 

even  without,  abrogating  the  defense  treaty,  will  impress  upon  Taiwan 

it  v  of  ceasing  to  claim  that  they  represent  all  of  China.  As 

Taiwan  i  openly  consider  what  will  be  its  eventual  relation 

(lie  People's  Republic  of  China,  our  own  security  discussions, 

domesti  -id   with  the  People's  Republic  of  China,  will 

.  more  sum-  ' 

If  is  important  to  note  that  this  proccs  does  not  immediately  pro- 

ndition  hasnol  been  fulfilled. 

"We  may  n  what  Taiwan  is, 

not  China.  T.pi  us  come  to  agreement 

on  Wio  first  two  questions,  so  that  we  can  clearly  focus  on  the  third." 
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Thus,  we  sot  in  rapid  motion,  a  proces  whereby  we  ran  como  to  face 
the  central  issue  of  security.  While  this  is  not  normalization,  it  does 
got  us  to  ask  the  right  questions,  and  enable  us  to  make  the  pr 
national  decisions  that  will  produce  normalization — both  in  the  nar- 
row sense  of  establishing  diplomatic  relations  and  in  the  broader 
sense  of  laying  the  foundation  for  genuinely  friendly  cooperation. 

FUTURE    OF   TAIWAN" 

Mr.  Theroux.  Just  to  follow  Profesor  Li's  thinking.  It  is  not  en- 
tirely up  to  Taiwan  alone  to  decide  what  their  future  is  going  to  be. 
If  the  United  States,  or  when  the  United  States  recognizes  the  People's 
Republic  of  China  as  the  sole  government  of  all  of  China,  wc  have 
accepted  the  term  that  Taiwan  is  a  province  of  the  People's  Republic 
of  China.  After  that,  there  is  no  way  that  I  can  see — legal,  practical 
or  otherwise — that  we  can  maintain  any  kind  of  formal  treaty  obliga- 
tion, any  informal  understanding,  other  than  a  unilateral  declaration, 
with  respect  to  the  defense  of  the  province  against  its  own  state,  any 
more  than  we  could  with  any  other  province  of  China. 

Mr.  Beilexsox.  Can  we  stop  here  for  a  moment?  Don't  forget  what 
it  was  you  wanted  to  say  next. 

Let  us  ask  the  other  gentlemen's  opinion  about  that.  Do  you  agree 
with  Mr.  Theroux  that  we  cannot  have  a  treaty  relationship  with 
Taiwan  at  this  point,  because  it  is  not  a  country  ? 

Mr.  Valeo.  I  agree  with  that  in  the  formal  sense. 

Mr.  Beilexsox.  With  another  sovereign  nation — that  is  what  a 
treaty  implies. 

Mr.  Li.  We  have  had  many  treaties  with  entities  not  recognized  de 
jure.  Our  present  dealings  with  the  People's  Republic  of  China  is  but 
one  example. 

Mr.  Valeo.  It  would  have  to  be  something  that  the  People's  Re- 
public of  China  would  agree  to. 

Mr.  Beilexsox.  They  don't  have  to  agree  to  anything.  We  have 
agreed  to  everything.  We  have  agreed  to  their  three  conditions,  and 
now  we  are  going  to  take  care  of  our  relations  with  Taiwan. 

We  are  faced  with  the  fact,  as  Mr.  Theroux  points  out,  that  we  are 
dealing  with  a  province  of  China. 

Mr.  Cohex.  That  is  wrong;  that  is  the  first  point  to  get  straight.  It 
is  quite  wrong  to  suggest  that  by  recognizing  Peking  as  the  Govern- 
ment of  China,  and  establishing  diplomatic  relations  with  it,  if  we 
can,  that  we  have  thereby  formally  acknowledged  its  claim  to  any  par- 
ticular disputed  territory. 

Nations  are  constantly  normalizing  relations,  recognizing  govern- 
ments without  acknowledging  the  various  boundary  claims  of  the  gov- 
ernments they  recognize. 

Mr.  Beilexsox.  What  is  the  first  condition  of  Peking  with  respect 
to  disassociating  ourselves  with  Taiwan,  and  recognizing 

Mr.  Coiiex.  That  we  recognize  Peking  as  the  legitimate  Govern- 
ment of  China,  the  State  of  China. 

Mr.  Beilexsox.  You  don't  think  that  included  in  that  is  the  tacit  or 
overt  agreement 

Mr.  Valeo.  I  think  that  we  also  put  that  negatively,  Professor 
Cohen  by  severing  relations  with  the  Republic  of  China. 

32-770—78 8 
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Mr.  Cohen.  My  point  is  this,  it  is  quite  interesting  what  Peking  is 
nor  asking  for.  We  keep  talking  about  the  three  conditions,  and  no- 
re  do  we  find  among  the  three  conditions,  as  currently  stated,  as 
I  understand  them,  that  the  United  States,  as  part  of  the  normaliza- 
ocess,  must  formally  say  that  Taiwan  is  Chinese  territory.  That 
ne  of  t  lie  three  demands  made  upon  Japan. 
When  the  chips  were  down,  however.  Japan  did  not  have  to  go  that 
far.  All  Japan  had  to  do  was  to  say  that  Japan  reiterated  its  renunci- 
tion  of  any  claim  to  Taiwan.  It  did  not  say  to  whom  Taiwan  belonged. 
.Mr.  Peilf.xsox.  But  Japan  is  treating  it  unofficially.  It  is  not  treat- 
ing ir  as  a  country.  So  we  could  not  either. 

Mr.  Cohen.  That  would  be,  presumably,  our  relation.  We  would  con- 
tinue to  deal  with  Taiwan  as  an  entity,  with  its  Government  as  the 
authorities  on  Taiwan,  but  not  as  a  state,  not  as  an  independent 
country. 

Mr.  Beblenson.  Presumably,  we  would  not  like  to  do  that.  The  ques- 
tion is,  an  understanding  would  have  to  be  reached  with  the  People's 
blic  ahead  of  time. 
Mr.  Tiifroux.  The  People's  Republic  have  repeatedly,  consistently 
and  emphatically  said,  despite  what  Professor  Cohen  said,  that  Tai- 
wan i^  a  part  of  China.  That  any  formula — one  China,  one  Taiwan, 
two  Chinas — is  completely  unacceptable. 
Mr.  Beilenson.  Taiwan  says  that  too. 

Mr.  Theroux.  My  view  is,  were  we  to  establish,  we  may  wish  to  do 
>ut  were  wo  to  establish  relations,  full,  normal  relations  with  the 
People's  Republic,  along  the  lines  that  Professor  Cohen  has  outlined. 
and  wo  may  wish  to  do  that,  we  should  do  it  roeognizino-  that  we  will 
have  precious  little,  if  any.  ground  thereafter  for  suggesting  that  Tai- 
wan is  not  a  part  of  China. 

Mr.  Reilkxsox.  You  are  concerned  about  the  people  on  Taiwan  as 
of  us  are.  I  don't  think  that  it  is  fair.  You  may  be  arguing  this 
use  you  dont  want  us  to  recognize  Peking,  T  don't  know. 

?ting  to  you  that  sooner  or  later  we  are  going  to  recognize 
P  ;    V.t  the  -:iino  time  wo  would  like  to  have  some  kind  of  continu- 

ing relationship,  T  think,  with  Taiwan,  and  reassure  the  people  there, 
to  1  lie  best  of  our  ability  and  so  long  as  it  makes  sense,  that  we  do  not 
•.'Ion  them. 
.  in  effect,  are  arguing  that  wo  have  to  abandon  them,  because 

mi  us  to  recognize  Peking. 

1       roi  s.  I  am  s;in;>ly  saying  that  wo  should  go  into  it  with 

yes  open.  To  (lie  extent  that  some  understandings  need  to  bo 

hed  to  preserve  our  ability  to  deal  with  Taiwan  on  somewhat  of 

^parate  basis,  we  should  go  in  with  our  eyes  open.  That  is  all  I  am 

--. 

A    DIFFICULT    SOLUTION 

Mr.  Li.  The  solution  of  litis  particular  issue  is  not  difficult.  AVhen 
we  recognize  the  People's  Republic  of  China,  wo  are  recognizing  it 
as  the  sole  Legitimate  Government  of  China.  At  the  same  time,  that 
1  rnmenl  <l<>cs  nof  now  have  administrative  control  over  the  terri- 
tory of  Taiwan  and  the  Pescadores. 
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We  have  many  affairs  on  Taiwan,  and.  hence  must  deal  with  the 

authorities  in  de  facto  control.  These  dealings  do  not  imply  that  the 
Taiwan  authorities  are  legitimate,  hut  merely  that  they  arc  in  power. 
There  are  many  precedents  for  dealing  with  both  the  de  jure  and  the 
de  facto  authorities,  for  example,  the  Franco  government  and  the 
Royalist  during  the  Spanish  Civil  War;  the  Vichy  njovernmenl  and 
the  French  Committee  on  National  Liberation  during  World  War  1 1  ; 
and.  of  course,  the  People's  Republic  of  China  and  Taiwan. 

The  point  is  that  recognition  of  one  group  as  the  de  jure  government 
of  a  state  does  not  preclude  us  from  also  dealing  with  some  other 
authorities  when  the  first  group  does  not  exercise  actual  control  over 
the  entire  territory  of  the  state. 

Mr.  Beilexsox.  In  what  context  would  we  he  stating  that,  in  the 
context  of  the  agreement  with  the  People's  Republic  of  China,  or 
subsequent  to  it  I 

Mr.  Li.  I  think  that  this  can  go  either  way.  It  depends  on 
explicit  one  feels  we  must  be  on  this  issue  for  our  own  domestic 
purposes. 

Mr.  Betlenson.  What  the  People's  Republic  of  China  would  accept. 

Mr.  Lt.  I  think  the  People's  Republic  of  China  would  accept  the 
fact  that  it  does  not  exercise  administrative  control  over  the  island 
of  Taiwan. 

Mr.  Beilexsox.  But  it  may  not  want  us  to  spell  that  out. 

Mr.  Li.  That  is  right,  but  I  think  we  can  properly  maintain  the 
position  that  Ave  can  deal  with  the  de  facto  authorities  without  con- 
ferring legitimacy  on  them. 

Mr.  Cohen.  May  I  say  on  that  point,  there  is  a  difference  between 
a  nation's  articulation  of  its  own  maximum  position,  of  its  own  pre- 
ferred position,  which  is  that  Taiwan  is  Chinese  territory,  and  the 
nation's  terms  for  normalization  of  relations.  Many  states  have  nor- 
malized relations  with  Peking,  saying  nothing  about  Peking's  claim 
to  Taiwan.  Others  have  merely  taken  note  of  the  claim  to  Taiwan. 
Others  have  used  the  formulations,  such  as  "We  respect  the  claim," 
whatever  that  means. 

We  have  adopted  our  own  particular  formulation,  the  Shanghai 
Communique.  So  I  think  we  have  to  distinguish  betAveen  what  the 
Chinese  claim  to  be  the  facts  of  life,  and  what  they  insist  upon  as  a 
part,  of  normalization. 

Finally,  responding  to  this  last  point.  I  think  that  we  are  likely 
to  do  it  within  a  separate  statement  rather  than  a  joint  communique, 
because  Peking  will  not  want  to  sully  its  own  position. 

The  Shanghai  Communique  solved  this  problem  by  having  certain 
portions  of  the  communique  where  both  sides  agreed:  certain  portions 
where  each  party  stated  its  own  position:  and  then  they  came  together 
on  certain  other  things.  There  are  a  number  of  possibilities.  T  think, 
here. 

Mrs.  Mevxee.  Tf  you  will  excuse  me.  I  have  had  some  Russian  Indies 
waiting  in  my  office  since  3  o'clock  from  the  Women's  Committee  of  the 
Supreme  Soviet. 

Thank  yon  very,  very  much.  It  has  been  fascinating.  I  believe  T 
am  speaking  for  Mr.  Beilenson  also,  when  I  say  that  we  would  very 
much  like  to  spend  many  more  hours  than  we  have  on  this  issue.  Your 
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coming  here  and  your  testimony  has  meant  a  great  deal,  and  I  thank 
you  so  much. 

I  think  that  Mr.  Beilenson  does  have  a  couple  of  additional  ques- 
tions, if  you  have  the  time.  We  would  be  very  glad  if  you  could  stay 
for  a  few  more  minutes.  You  are  very  patient,  because  this  has  been  a 
very  interesting  session,  but  a  very  long  one. 

Mr.  Beilenson  [presiding].  May  I  presume  upon  your  time,  and 
ask  you  a  couple  more  things? 

Mr.  Valeo.  Could  I  stay  with  Mr.  Li's  analysis? 

Mr.  Beilenson.  Please  go  ahead. 

DE  FACTO  AimiORlTIES 

Mr.  Valeo.  On  the  concept  of  dealing  with  de  facto  authorities,  I 
don't  think  that  there  is  any  question,  this  could  be  done  and  would 
be  done,  but  I  do  think  that  it  has  to  be  in  the  context  of  what  the 
Peoples  Republic  of  China  has  said  would  be  acceptable  under  the 
Japanese  formula. 

It  would  be  in  the  context  of  some  official  group  dealing  with  those 
authorities,  and  not  an  official  consul  of  the  United  States. 

Mr.  Lr.  The  British  managed  to  have  a  consulate  in  Taiwan  for 

Mr.  Valeo.  Thev  don't  have  it  now. 

Mr.  Cohen.  Without  having  an  embassy  in  Peking.  They  did  not 

have  fully  normalized  relations  with  Peking,  because  they  insisted  on 

Taiwan  consulate. 

.  Beilenson.  I  am  correct  in  saying  that  there  is  some  agreement 

that  there  need  be  no  real  problem  in  doing  both  things,  recognizing 

Peking,  and  still  treating  with  Taiwan  as  best  we  can? 

It  is  not  a  very  well  put  question,  but  the  problem  is  to  find  a  for- 
mula. I  take  it. 

LOSING  LEVERAGE 

Mr.  Tb  T  would  simply  point  out  that  that  is  a  satisfactory 

and  work;. hie.  possibility,  so  long  as  it  serves  the  interest  of  the  People's 

iblic   of  China.  When  it  no  longer  serves  the  interest  of  the 

People's  Republic  of  China  for  the  United  States  to  be  maintaining 

lationships  with  Taiwan,  then  I  think  short  of  the  7th 

Fleet,  we  would  have  no  leverage  to  challenge  the  fact  that  Taiwan 

;  province  of  China,  without  powers  to  conduct  foreign  relations. 

and  to  administration  by  Peking. 

Mr.  Thai  leads  me  to  my  next  question.  In  order  for  us  to 

'v  claim  are  maintaining  an  interest  in  the  security  of  the 

Etiwan,  do  any  of  you  agree,  or  feel  that  we  have  to  have 

some  sorl  of  specific  written  or  spoken  commitment  from  Peking  that 

ights  of  ours  to  defend  Taiwan  from  either  in- 

;  n   Poster  Dulles  tried  ostensiblv,  in  the  lOSO's,  at 

uch  a  commitment.  Of  course,  no  such  commitment  can 

use,  as  Peking  points  out,  no  government  will 

to  allow  another  state  to  defend  the  opposite  party  in  a 

domestic  civil  war,  which  is  the  situation  that  lias  existed. 
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We  cannot  expect  Peking  to  pledge  itself  to  such  a  commitment, 
however  desirable  it  would  be.  1  disagree  with  Mr.  Theroux  that 
Peking  has  expressed  its  intention  of  liberating  Taiwan  by  peaceful 
means,  because  they  have  taken  various  positions  on  that,  and  as  a 
matter  of  principle  would  not  renounce  such  a  right,  which  is  the  way 
they  see  it. 

I  think  the  most  we  can  hope  for  is  Peking's  acquiescence  and  our 
own  reliable  new  forms  of  commitment  to  defend  Taiwan.  Even  if 
Peking  tomorrow  gave  us  an  agreement,  what  would  it  be  wort  h  ?  You 
may  have  a  new  government  the  next  day  of  a  radically  different 
nature. 

What  we  have  to  do  is  to  act  in  a  way  that  we  can  rely  on  ourselves. 
T  think  all  we  can  hope  for  is  Peking's  understanding  in  not  upsetting 
this  applecart.  If  it  should,  we  would  be  very  much  in  the  position 
that  we  are  today,  if  Peking  decided  that  it  was  ready  to  face  up  to  the 
7th  Fleet  in  order  to  get  Taiwan. 

This  would  disrupt  the  whole  pattern  of  Peking's  foreign  relations 
in  Asia  and  the  world  at  an  enormous  price,  raising  the  Soviet  threat. 
AVe  would  still  have  a  problem  with  Peking,  even  though  we  had 
normalized  relations  with  Peking. 

So  I  don't  think  that  the  specter  that  Mr.  Theroux  gives  us  really 
changes  much. 

Mr.  Betlexson.  Am  I  correct  in  remembering  your  suggestion  that 
we  should  be  discussing  reaching  an  agreement  with  PRC  during  the 
process  of  negotiations  for  normalization,  as  to  what  further  unilateral 
or  unofficial  steps  we  may  be  taking  in  order  to  deal  with  Taiwan? 

Mr.  Cohen.  T  think  that  is  important.  When  France  normalized 
relations  with  Peking,  it  did  not  work  out  in  advance  with  Peking  the 
precise,  concrete  steps  that  would  immediately  follow. 

The  first  thing  that  happened  was  that  they  got  into  a  terrible  row 
over  the  fact  that  the  French  did  not  want  to  insist  that  the  Republic 
of  China  vacate  the  premises.  You  had  a  difficulty  there  right  away. 
De  Gaulle  and  Peking  got  into  a  considerable  fight,  and  the  French 
finally  had  to  yield  on  Peking's  terms. 

We  want  to  avoid  that  kind  of  unseemly  risk.  These  things  have  to  be 
worked  out  with  Peking  in  advance. 

VETO  POWER 

Mr.  Reilexson.  Then  we  are  giving  Peking  a  further  veto  power, 
other  than  the  one  it  has  already  asked  for,  in  a  sense,  by  giving  them 
more — requiring  that  we  comply  with  more  than  the  three  precondi- 
tions which  they  have  already  stated  publicly. 

Mi-.  Cohen.  No;  because  what  we  would  be  doing  is  requiring  that 
they  accede  to  the  countervailing  measures  we  would  have  to  take  in 
order  to  make  those  three  conditions  acceptable  to  us,  palatable  to  us, 
and  we  are  under  no  obligation  to  make  any  deal. 

There  was  some  reference  earlier  to  those  who  promote  uncondi- 
tional normalization.  I  certainly  do  not  promote  unconditional  nor- 
malization. I  think  that  we  haVe  to  take  into  account  the  interests 
that  we  have  already  alluded  to  in  connection  with  Taiwan,  and  the 
larger  implications. 
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Mr.  Beilexsox.  You  are  stating  that  we  should  not  accept  those 
three  conditions  until  such  time  that  we  have  an  understanding  be- 
tween the  People's  Republic  of  China  and  the  United  States  as  to  some 
further  understanding  of  our  relationship  with  Taiwan  thereafter. 

Mr.  Cohen.  Each  side  has  certain  minimal  needs  that  have  to  be  met 
in  the  process  of  negotiations.  It  is  a  diplomatic  bargain,  in  that  sense. 

Mr.  Beilexsox.  You  people  disagree  with  that  ? 

Mr.  Li.  Diagree  is  not  the  word.  We  are  taking  quite  different  ap- 
proaches. I  do  not  think  we  will  be  able  to  get  everything  to  happen  at 
once :  We  accept  the  three  conditions,  and  Peking  gives  us  an  accept- 
able substitute  for  security.  Our  domestic  debate  is  still  too  confused, 
and  perhaps  our  differences  with  Peking  still  too  wide.  Hence,  we  are 
unlikely  to  be  able  to  complete  the  entire  normalization  process  in 
one  immediate  stroke,  The  result  would  be  further  impasse. 

Mr.  Beilexsox.  Is  it  bad  if  we  are  ? 

Mr.  Lt.  It  is  bad  for  a  number  of  reasons,  many  of  which  were  dis- 
cussed yesterday.  In  addition,  I  think  that  we  are  now  engaged  in  a 
national  debate  over  normalization.  If  at  the  end  of  this  debate,  noth- 
ing positive  happens  and  the  impasse  continues,  the  lack  of  progress 
may  be  interpreted  as  a  rejection  of  normalization.  Taken  as  a  whole, 
the  reasons  given  yesterday  and  today  make  a  convincing  case  for  mov- 
ing ahead. 

My  proposal  of  recognizing  the  PKC  now  and  then  moving  on  to 
discussing  the  security  issue,  provides  just  the  kind  of  interim  progress 
that  clearly  advances  the  normalization  process  while  being  politically 
possible  domestically. 

Mr.  Beilexsox.  I  am  not  sure  that  this  is  what  you  came  here  to  talk 
about,  but  it  would  be  helpful  to  us  if  any  of  you  gentlemen  might  like 
to  suggest  what  kind  of  a  security  or  defense,  mutual  defense  arrange- 
ment we  should  seek  here.  We  cannot  expect  Taiwan  to  come  to  our 
aid.  Should  we  have  some  kind  of  a  defense  understanding,  or  military 
understanding  with  Taiwan,  and  what  should  it  be?  Or  do  you  have 
any  particular  feelings  about  that? 

( )bviouslv,  we  want  to  maintain  economic  ties  to  the  extent  we  can.  at 
least.  We  do  10  times  as  much  business  with  them,  and  we  want  to 
continue  to  protect  them  economical^  as  best  we  can. 

Mr.  Yaleo.  As  a  practical  matter,  it  boils  down  to  whether  we  can 
continue  arms  sales  or  arms  transfers  or  some  sort.  In  all  candor,  I 
don't  think  that  you  can  deal  with  that  question  until  you  have  some 
bet  t  (■!•  undersl  anding  of  what  the  People's  Republic's  view  is  on  this.  If 
they  oppose  it ,  T  don't  know  how  you  can  go  ahead. 

It  may  very  well  come  up  in  the  case  of  anything  that  might  con- 
tribute, (o  a  nuclear  capacity  in  Taiwan. 

Mr.  Com:\.  What  we  are  talking  about,  fundamentally,  is  a  continu- 
al ion  in  a  new  form  of  our  present  commitment  to  come  to  the  defense 
<>r  Taiwan  and  (ho  Pescadores  against  external  attack,  the  assumption 
being  that  if  could  still  come  from  the  People's  Republic  of  China, 
however  unlikely  this  seems  to  be.  given  the  current  balance  of  politi- 
co I  and  military  forces.  If  we  are  contemplating  eventually  dropping 
our  own  commitment,  the ^  critical  thing  will  be:  (1)  Taiwan's  capabil- 
ity to  defend  itself:  and  its  continuing  ability  to  obtain  arms  that  it 
Cannot  tnanu  facture  from  the  United  States  or  some  other  countries. 
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Wo  do  not  know  Peking's  view  on  this,  and  this  may  be  the  cril  Leal 
conditions  to  be  argued  over,  as  Mr.  Valeo  implies,  as  well  as  other 
questions.  I  don't  think  that  either  side  wants  to  see  Taiwan  go  nucli  ar. 

That  is  not  going  to  help  to  secure  the  Pacific  for  anybody. 

INDEPENDENT  TAIWAN 

Nor  do  the  Chinese  have  an  interest  in  the  kind  of  settlement  that 
will  promote  an  independent  Taiwan,  and  this  would  be  one  of  the 
risks  Peking  would  perceive  in  Professor  Li's  preferred  scenario. 

So,  I  don't  think  that  we  are  talking  at  this  point  about  any  elm 
in  our  current  security  commitments  to  Taiwan.  In  the  future,  how- 
ever, we  may  be  gradually  reducing  that  commitment. 

Mr.  Beilenson.  Are  there  any  questions  that  we  have  not  asked,  but 
which  should  be  asked?  Are  there  any  questions  that  you  gentlemen 
might  want  to  ask  of  the  other  gentlemen  ? 

Mr.  Li.  We  have  to  pose  the  question  to  Peking  properly.  If  we  ask 
Peking  whether  we  can  keep  the  defense  treaty,  then  the  answer  surely 
must  be  no.  But  if  the  question  is  whether  we  can  talk  about  the  time. 
manner,  and  methods  by  which  the  United  States  reduces  and  then 
terminates  its  military  involvement  in  Taiwan,  then  there  is  plenty  of 
room  for  talking. 

Mr.  Valeo.  If  you  are  suggesting  that  we  have  astute  diplomats  han- 
dle that  question,  then  I  could  not  agree  with  you  more. 

Mr.  Cohen.  May  I  say  a  final  word  ? 

If  we  cannot  normalize  in  the  near  future,  I  share  Professor  Li's 
concern  and  that  of  witnesses  who  appeared  here  yesterday,  who  took 
a  position  that  we  have  to  somehow  restore  some  momentum.  There 
are  other  ideas,  I  think,  for  restoring  momentum. 

This  committee,  I  gather,  will  discuss  with  Selig  Harrison  the  idea 
he  came  out  with  the  other  day  in  his  new  book  about  trying  to  modify 
our  respect  for  Taipei's  claim  over  a  certain  undersea  area  beyond  its 
territorial  sea. 

There  is  also  the  question  of  Peking's  interest  in  acquisition  of  tech- 
nology, whether  we  can  loosen  up  on  that  to  some  extent  without  af- 
fecting our  security  relations. 

There  are  a  number  of  other  things  one  can  do  to  restore  momentum. 
I  think,  to  the  relationship,  although  I  favor,  obviously,  trying  to  strike 
a  bargain  on  normalization,  while  proceeding  with  these  other  ques- 
tions as  well. 

Mr.  Beilenson.  My  staff  friends  up  here  have  asked  me  to  ask  at 
least  one  other  question,  which  I  suppose  is  sort  of  an  international  law 
question,  which  I  will  throw  out  and  then  you  can  answer,  if  you  would 
like. 

If  everyone  were  to  adopt  a  form  of  the  Japanese  solution  on 
Taiwan,  would  the  Government  we  now  call  the  Republic  of  China 
continue  to  have  an  international  personality,  and  what  would  be  the 
status  of  private  contracts  with  the  Government  ? 

Mr.  Cohen.  That  Government  is  trying  to  puzzle  out  that  very 
question  today.  You  might  well  get  a  government  that  is  known  as  the 
Republic  of  China  (Taiwan)  or  on  Taiwan,  or  a  variant  of  that 
formula.  That  is,  a  novel  kind  of  entity  that  is  not  recognized  by  any- 
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body  as  a  state,  but  maintains  a  whole  range  of  economic  contacts, 
cultural  and  other  contacts.  Indeed  as  the  island  does  now,  with  the 
Western  European  countries,  Japan,  and  other  important  countries 
that  no  longer  recognize  it. 

Those  countries  continue  to  maintain  contractual  relations  for  busi- 

3S  and  other  purposes  with  the  people  on  Taiwan.  It  proves  a  little1 
more  difficult  for  everything,  including  travel.  You  have  to  use  a  little 
more  ingenuity. 

But  relations  go  on.  Japanese  investment  has  increased  on  Taiwan. 
Trade  flourishes.  Presumably  if  the  security  commitment  can  be  got 
around,  so  that  we  find  some  functional  substitute  that  will  not  deprive 
business  of  confidence  in  Taiwan's  stability,  then  I  think  all  of  these 
problems  can  be  met. 

Mr.  Bkilexsox.  We  are  trying  to  help  our  friend,  Mr.  Theroux. 
Let  us  assume  that  his  clients  have  economic  relations  with  the  people 
on  Taiwan,  and  somebody  is  in  default  of  that.  Can  he  go  to  court? 
1  [ow  does  one  implement  that  ? 

Mr.  Li.  It  is  becoming  quite  clear  in  international  lav/  that  an  entity 
which  controls  territory  and  population  and  carries  out  the  usual  func- 
i  ions  of  government  should  be  treated  like  a  government,  whether  rec- 
ognized  de  jure  or  not. 

( )ne  would  not  want  to  call  the  Taiwan  authorities  a  state  or  even 

a  government  since  doing  so  might  raise  the  two-China  problem.  But 

'ins  of  entering  into  contracts,  undertaking  obligations,  and  so 

forth,  Taiwan  has  the  legal  capacity.  Perhaps  the  only  disability  that 

such  an  entity  has  is  that  it  cannot  bring  suit  in  an  American  court. 

Mr.  Cohen.  We  have  a  good  deal  of  experience  on  the  Communist 
side,  since  this  is  similar  to  Peking's  plight  for  over  a  decade,  when  it 
had  to  devise  a  lot  of  ingenious  devices  which  now  can  be  employed 
by  the  entity  on  Taiwan.  Indeed,  Peking  has  already  tolerated  this, 
a  -  I  said  in  my  opening  statement. 

JAPANESE    FORMULA 

Mi-.  Theroux.  There  is  another  implication  to  the  question,  which 
I  ;iin  not  prepared  to  answer,  which  I  think  is  very  interesting.  Can 
the  Republic  of  China  continue  to  exist  over  a  long  period  of  time, 
once  the  United  States,  which  is  virtually  alone  among  its  major 
countries  which  recognize  it,  withdrew  its  recognition? 

Would  it  start  going  down  the  road  of  being  absorbed  into  the 
People's  Republic  of  China  for  practical  purposes?  I  don't  know  what 
tin4  answer  to  it  is,  but  there  is  some  evidence  that  the  Japanese  don't 
believe  the  Japanese  formula  for  the  United  States. 

Mi.  BeilensON,  It  is  good  enough  for  them,  but  it  is  not  good 
enough  for  us. 

Mr.  Cohen.  Tt  was  good  enough  for  them  to  have.  They  have  con- 
tinued to  use  the  formula,  because  the  continued  success  of  Japan's 
operations  in  Taiwan  rests  upon  our  holding  the  defense  commitment 
bag.  As  long  as  we  are  willing  to  do  that,  in  new  form,  Japan  will 
adjust  rather  readily  to  the  new  situation. 

1 1  we  were  not  ready  to  do  that,  the  Japanese  would  find  that  they 
are  holding  the  bag  with  Taiwan  threatened,  and  thev  don't  want  to 
see  that  happen.  They  want  to  gel  the  best  of  both  worlds. 
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Mr.  Beelenson.  They  don't  waul  thai  to  happen  either. 

Mr.  Valeo.  I  would  like  to  note  what  is  happening  in  Hong  Kong. 
Obviously,  the  Chinese  in  Peking  are  dealing  in  realities.  From  what. 
everybody  can  see  in  Hong  Kong,  there  is  no  pressure  whatsoever 
on  the  British  to  get  out.  The  British  are  going  ahead  and  even 
building  a  subway. 

The  rumor  goes  around  the  colony  that  the  Chinese  have  in  a  sense 
encouraged  them  to  stay,  and  I  can  see  why.  The  problem  of  absorb- 
ing something  like  Hong  Kong  right  now  would  be  a  devastating 
experience  to  the  People's  Republic.  Hong  Kong  is  so  diametrically 
opposed  to  the  structure  on  the  mainland,  that  to  move  3  or  4  million 
people  into  some  sort  of  orderly  livable  situation  would  be  almost 
impossible  in  present  circumstances. 

A  situation  somewhat  like  that  exists  in  Taiwan,  except  much  more 
complicated.  So  I  don't  think  that  Mr.  Theroux  need  worry  in  his 
professional  lifetime. 

Mr.  Cohen.  I  believe  in  fairness  one  could  point  out  that  the  situ- 
ation is  not  a  precise  analogy. 

Mr.  Valeo.  I  did  not  mean  it  to  be  precise, 

Mr.  Cohen.  Understandably,  the  people  in  Taiwan  do  not  want  to  be 
in  a  self-liquidating  position.  What  1  mean  by  that  is.  having  now 
recently  witnessed  what  has  happened  to  the  people  in  South  Vietnam, 
and  having  witnessed  the  process  of  assimilation  of  people  on  the  China 
mainland,  I  would  not  overestimate  the  difficulty  Peking  would  have  in 
assimilating  both  bourgeois,  successful  entities  in  Hong  Kong  and 
Taiwan,  nor  would  I  want  to  underestimate  their  desire  to  do  so, 
eventually. 

I  think  our  actions  have  to  rest  on  the  assumption  that  we  have  to  be 
responsible  and  be  able  to  face  ourselves  while  moving  forward  diplo- 
matically, if  it  is  possible. 

Mr.  Li.  I  have  one  problem  with  the  Japan  formula  in  addition  to 
the  major  difficulty  Professor  Cohen  discussed. 

I  think  that  on  cultural  grounds  the  United  States  cannot  handle 
the  enormous  fictions  that  are  needed  to  make  the  Japan  formula  work. 
We  would  be  very  uncomfortable  with  such  fictions,  and  being  uncom- 
fortable, at  some  point,  would  begin  to  dismantle  them. 

Mr.  Beilenson.  Is  there  anything  that  you,  gentlemen,  would  like  to 
add  to  what  you  have  already  said?  I  don't  want  to  keep  you  any 
longer.  You  have  given  us  2%  hours,  and  we  appreciate  enormously 
your  having  come  here  to  share  your  expertise  with  us. 

We  thank  you  very  much.  If  there  is  anything  you  want  to  add  later, 
we  would  be  more  than  happy  to  receive  any  additional  statements 
from  any  or  all  of  you,  which  we  would  be  happy  to  include  in  the 
record. 

We  do,  again,  thank  you  very  warmly  for  having  given  us  your  time 
to  come  here. 

The  subcommittee  stands  adjourned. 

[Whereupon,  at  3:40  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  the  call  of  the  Chair.] 
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PREFACE 


This  study  is  more  technical  and  legal  than  most  Carnegie  Endow- 
ment studies,  but  it  has  an  unusual  timeliness.  That  is  why  the  Endow- 
ment invited  Professor  Li  to  join  our  Washington  Center  to  work  on 
this  subject  in  the  first  place,  and  why  we  now  feel  that  the  results  de- 
serve prompt  publication. 

The  policy  problem  is  an  obvious  but  complicated  one :  how  to  shift 
official  recognition  from  Taipei  to  Peking,  and  presumably  allow  our 
defense  relationships  with  Taiwan  to  lapse  as  well,  while  maintaining, 
and  if  possible  enhancing,  our  economic  and  cultural  ties  with  that 
island. 

In  the  trade  field,  important  commercial  matters  like  loans,  guaran- 
tees, and  direct  private  investment  are  all  invloved.  In  the  field  of 
private  rights,  matters  like  travel  and  emigration  are  affected.  For  the 
executive  branch  several  elements  of  choice,  posture,  and  declaratory 
judgment  intersect  in  the  handling  of  these  matters  in  the  context  of 
derecognition  and  defense  issues.  The  central  tactical  question  is  how  to 
treat  derecognition  as  being  tantamount  to  the  final  formal  termination 
or  ebbing  away  of  the  defense  treaty  while  preserving  essential  non- 
defense  relationships. 

Ultimately,  such  choices  are  not  made  by  arguing  about  the  law. 
Tlrese  are  policy  choices,  not  legal  requirements.  But  while  laws  need 
not  drive  policy,  they  may  complicate  it,  or  even  jeopardize  it.  Hence 
it  is  now  squarely  in  the  interest  of  America's  China  policymakers  to 
be  fully  aware  ahead  of  time  of  the  legal  underbrush  which  composes 
the  thicket  of  existing  United  States-Taiwan  relationships. 

In  the  process  of  normalization  with  Peking,  the  defense  treaty  itself 
and  the  subsidiary  relationships  of  advisory  personnel  and  arms  credits 
shade  off  into  more  ambiguous  areas  like  co-production  and  arms 
sales.  The  administration  will  want  to  consider  which  of  these 
quasi-military  links  to  Taiwan  it  will  consider  to  have  lapsed,  which 
will  be  preserved,  and  why. 

Likewise  there  could  be  legal  obstacles  to  the  continuation  of  highly 
desirable  economic  and  cultural  ties  with  Taiwan  following  recogni- 
tion of  Peking.  These  obstacles  should  be  examined  in  order  to  be  mini- 
mized or  removed. 

The  potential  legal  predicaments  following  the  derecognition  of 
Taiwan  can,  of  course,  be  used  in  advance  to  impede  the  new  relation- 
ship with  Peking.  Indeed  the  potentially  abortive  effects  to  which  legal 
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arguments  can  lead  are  likely  to  be  the  central  point  of  policy  concern 
emerging  from  the  following  pages.  A  clearer  understanding  of  con- 
tingent future  legal  predicaments  with  a  derecognized  Taiwan  can  be 
turned  around  to  become  a  policy  obstacle  to  recognizing  Peking  in  the 
first  place.  In  that  important  sense  this  study  can  be  read  backward  to 
the  obvious  advantage  of  those  who  want  no  forward  movement  at  all. 

It  has  been  United  States  policy  since  1972  to  move  ahead  toward 
normalized  relations  with  Peking.  If  that  policy  is  to  be  pursued  seri- 
ously by  the  Carter  administration,  there  is  every  reason  to  anticipate 
these  issues  clearly  and,  what  is  more,  to  act  on  them  preemptively. 

As  always,  Endowment  sponsorship  of  the  report  implies  a  belief 
only  in  the  importance  of  the  subject.  The  views  expressed  are  those  of 
the  author.  Comments  or  inquiries  on  this  and  other  work  of  the  En- 
dowment are  welcome  and  may  be  addressed  to  the  Carnegie  Endow- 
ment of  International  Peace,  345  East  46th  Street,  Xew  York,  New 
York  10017  or  11  Dupont  Circle  X.W.,  Washington,  B.C.  2G036.  ' 

Thomas  L.  Hughes, 
President,  Carnegie  Endowment  for  International  Peace. 
May  2. 1977. 


I.  The  Problem 

There  are  at  present  extensive  economic,  cultural,  and  military  ties 

between  the  United  States  and  Taiwan.  Annual  two-way  trade  ex- 
ceeds $4  billion.  Export-Import  Bank  loans  and  guarantees  related 
to  Taiwan  total  nearly  $2  billion,  making  Taiwan  the  bank's  second 
largest  customer  (after  Brazil).  There  is  about  $500  million  of  direct 
private  American  investment  in  Taiwan,  most  of  which  is  insured 
by  the  Overseas  Private  Investment  Corporation.  While  the  United 
States  has  given  no  economic  aid  since  the  mid-lOGOs,  a  considerable 
amount  of  money  in  Taiwan  currency  is  left  over  from  earlier 
programs. 

A  very  large  number  of  persons  travel  between  the  United  States 
and  Taiwan.  Over  100,000  Americans  visit  Taiwan  annually,  and 
another  5,000  live  there.  Approximately  25,000  students  from  Taiwan 
row  study  in  the  United  States,  and  perhaps  another  100.000  other 
Taiwanese  nationals  live  here.  About  5,000  persons  emigrate  from 
Taiwan  to  the  United  States  annually. 

On  the  military  side,  the  United  States  has  given  about  $3  billion 
in  aid  to  Taiwan  over  the  past  twenty-five  years.  While  such  aid  has 
been  eliminated,  except  for  a  small  amount  for  training.  Taiwan  now 
purchases  about  $200  million  worth  of  arms  a  year  from  the  United 
States.  This  includes  licensing  arrangements  for  the  co-production 
of  helicopters  and  F-5  fighters.  A  small  number  of  American  military 
personnel  remain  on  Taiwan,  although  the  Military  Assistance  Advi- 
sory Group  is  being  phased  out.  The  principal  military  link  is  the 
Mutual  Defense  Treaty  of  1954  which  states : 

Each  Party  recognizes  that  an  armed  attack  in  the  West 
Pacific  Area  directed  against  the  territories  of  either  of 
the  Panics  would  be  dangerous  to  its  own  peace  and  safety 
and  declares  that  it  would  act  to  meet  the  common  danger  in 
accordance  with  its  constitutional  processes.1 

For  purposes  of  this  treaty,  "territories''  of  the  Republic  of  China 
(ROC)  are  defined  as  the  islands  of  Taiwan  and  the  Pescadores.2 

This  study  examines  the  question  of  whether  there  are  legal  impedi- 
ments to  the  continuation  of  some  or  all  of  these  ties  as  the  United 
States  continues  to  "normalize"  relations  with  the  People's  Republic 
of  China  (PRC).  For  purposes  of  analysis,  it  is  assumed  that  the 
United  States  will  recognize  the  PRC  as  the  government  of  China 
and  withdraw  recognition  from  the  ROC  as  the  government  of  China. 
Under  such  conditions,  how  does  international  law  view  the  status  of 
Taiwan  and  the  continued  American  ties  to  Taiwan?  Do  existing 
congressional  enactments  contain  barriers  to  continuing  some  or  all  of 


1  Article  V,  Mutual  Dpfonse  Treaty  bptwepn  the  United  States  and  the  Republic  of  China, 
P^c-pmber  2,  1954,  Treaties  and  Other  International  Agreements  Series  (hereafter  TIAS) 
3178. 

*Ibid„  Article  VI. 
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the  present  American  dealings  with  Taiwan?  If  so,  how  might  these 
barriers  be  modified  or  removed?  What  is  the  status  of  treaties  now 
in  effect  between  the  United  States  and  Taiwan?  Are  there  particular 
procedures  that  should  be  used  or  avoided  in  "switching''  recognition 
so  that  disruption  of  existing  ties  is  minimized  ? 

The  situation  encountered  here  presents  some  novel  problems.  It 
involves  not  the  refusal  to  extend  recognition  to  a  new  government  or 
state,  but  rather  the  effects  of  withdrawal  of  recognition.  In  addition, 
for  over  half  a  century  the  United  States  has  used  recognition  as  an 
instrument  of  foreign 'policy,  withholding  it  to  show  disapproval  of, 
or  to  place  at  a  disadvantage,  a  new  government  or  state.  In  prior 
instances,  unrecognized  countries  were,  for  one  reason  or  another, 
regarded  as  unfriendly.  Taiwan,  however,  will  be  the  first  case  of  an 
unrecognized  but  friendly  regime.  Similarly,  in  the  past,  severance  of 
diplomatic  relations  with  another  government  always  occurred  in  the 
context  of  unfriendly  conditions.  In  this  case,  the  PRC  has  stated 
that  the  United  States  must  sever  diplomatic  relations  with  Taiwan 
before  diplomatic  relations  can  be  established  with  the  PRC. 

If  the  United  States  agrees  to  this,  the  severance  will  not  be  directly 
duo  to  a  feeling  of  unfriendliness  toward  Taiwan. 

In  discussing  domestic  American  law  issues,  I  have  confined  my 
research  to  the  United  States  Code,  partly  because  of  limitations  of 
time  but  more  importantly  because  congressional  action  will  be  neces- 
sary to  amend  any  existing  legislation.  I  deal  only  in  passing  with 
departmental  regulations  and  case  law.  The  code  was  reviewed  using 
the  usual  research  tools  as  well  as  a  computer  search  keyed  on  terms 
such  as  "recognized  country"  or  "diplomatic  relations."  I  think  I 
have  found  most,  although  probably  not  all,  of  the  relevant  items. 

II.  The  Coxceft  of  Recogxuttox  :  an  Ixtroductton 

Considerable  confusion  surrounds  the  concept  of  recognition  because 
terms  arc  not  clearly  and  consistently  defined.  Recognition  usually 
rs  to  the  acceptance  of  certain  new  authorities  as  the  legal  govern- 
or a  sate,  but  also  can  lie  used  to  mean  that  a  new  international 
entity  is  accepted  as  a  new  state.  In  addition,  while  recognition  and 
establishment  of  diplomatic  relations  often  occur  simultaneouly,  the 
two  arc  separate  concepts  involving  separate  legal  acts.  Thus,  a  gov- 
ernment can  recognize  but  have  no  diplomatic  relations  with  another 
can  sever  diplomatic  relations  without  withdrawing  recognition, 
"pic.  the  United  Kingdom  recognized  the  PRC  soon  after 
'  n,  but   full  diplomatic  relations  including  the  exchange  of 

nd    take   place   for  another  two  decades,   in  part 
of  flic  Pile's  objections  to  the  existence  of  a  British  con- 
i.  Similarly,  the  United  States  does  not  have  diplo- 
matic rc'ations  with  Tuba,  but  continues  to  recognize  that  government 

:   :•   | 

I"  tTr  a  relations,  the  problems  of  terminology  are 

further  aggravated  by  the  common  use  of  another  artificial  term,   nor- 

i  lalization."  Normalization  often  is  a  shorthand  way  of  saving  the 

lishmeni  of  diplomatic  relations.  At  times,  however,  it  refers  to 

'  state  of  friendly  and  cooperative  relations  that  is  not  meas- 

ii'  ed  by  (he  mere  exchange  of  ambassadors. 
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Finally,  probably  the  greatest  cause  of  confusion  is  that  there  are 
two  distinct  theories  of  recognition,  one  developed  from  traditional  in- 
ternational law  and  the  other  growing  out  of  American  practice  ii 
area.  Unfortunately,  these  two  approaches  use  the  same  terminology  to 
mean  quite  different  things. 

RECOGNITION    UNDER    TRADITIONAL    INTERNATIONAL    LAW 

Around  the  end  of  the  18th  century,  the  Western  Hemisphere  col- 
onies of  the  European  powers  began  to  declare  their  independence.  At 
first,  several  of  the  mother  countries  continued  to  claim  sovereignty 
over  their  former  colonies.  Some  European  countries,  not  wishing  to 
antagonize  powerful  neighbors,  acquiesced  in  this  position  and  refused 
to  "acknowledge"  or  "recognize"  the  independence  of  the  former  col- 
onies; others  reponded  by  "recognizing"  these  new  entities  as  sov- 
ereign states.  At  the  same  time,  problems  arose  when  the  laws  of  these 
new  states  conflicted  with  the  laws  of  the  mother  country.  Court-  of 
various  countries  had  to  decide  under  what  circumstances  such  new 
laws  would  be  treated  as  effective  and  binding. 

Over  a  period  of  time,  scholars,  judges,  and  government  officials  de- 
veloped a  set  of  international  law  criteria  governing  when  recognition 
should  be  extended  or  withheld.  These  criteria  looked  at  some  of  the 
objective  conditions  of  the  new  entity,  rather  than  the  subjective  feel- 
ings of  the  recognizing  state  toward  the  new  entity.  The  new  entity 
had  to  possess  a  definite  territory  and  population  and  have  a  center  of 
authority  or  government.  Where  the  control  of  the  new  government 
was  firmly  established,  recognition  was  extended  on  a  de  jure  basis. 
If  the  control  was  effective  out  not  quite  total,  then  de  facto  recogni- 
tion was  extended;  as  control  became  firmly  established,  recognition 
would  become  de  jure.  Thus,  recognition  (unlike  the  establishment  of 
diplomatic  relations)  was  not  a  discretionary  act,  but  rather  the  con- 
sequence of  the  new  entity  having  attained  a  certain  level  of  control. 
Somewhat  later  in  time,  the  concepts  of  belligerency  and  insurgency 
were  developed  to  deal  with  the  situation  of  an  extended  civil  war  in 
which  each  of  two  or  more  factions  controlled  a  piece  of  territory. 

Many  countries  still  adhere  to  these  traditional  international  law 
criteria.  For  example,  Foreign  Secretary  Herbert  Stanley  Morrison 
of  the  United  Kingdom  stated  in  a  1954  parliamentary  debate : 

The  conditions  under  international  law  for  the  recognition 
of  a  new  regime  as  the  de  facto  government  are  that  the  new 
regime  has  in  fact  effective  control  over  most  of  the  State's 
territory  and  that  this  control  seems  likely  to  continue.  The 
conditions  for  the  recognition  of  a  new  regime  as  the  de  jure 
government  of  a  State  are  that  the  new  regime  should  not 
merely  have  effective  control  over  most  of  the  State's  terri- 
tory, but  that  it  should,  in  fact,  be  firmly  established.  His 
Majesty's  Government  considers  that  recognitkm  should  be 
accorded  when  the  conditions  specified  by  international  law 
are.  in  fact,  fulfilled.  .  .  .  The  recognition  of  a  government 
de  jure  or  de  facto  should  rot  defend  on  whether  the  char- 
acter of  that  regime  is  such  as  to  command  His  Majesty's 
approval*  (Emphasis  added.) 

•  Bishop,  International  Law,  Cases  and  Materials  (1971),  p.  343. 
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One  corollary  of  the  traditional  approach  to  recognition  is  that  the 
failure  or  refusal  to  extend  de  jure  or  de  facto  recognition  implied 
that  the  new  ''government''  or  "state"'  was  legally  incompetent  or  non- 
existent. It  would  have  been  judged  to  be  so  lacking  in  control  or  so 
unable  to  carry  out  the  usual  functions  of  government  that  it  could 
not  have  been'dealt  with  as  an  independent  international  entity.  It 
could  not  have  been  expected  to  carry  out  international  obligations, 
or  even  to  have  the  legitimacy  or  authority  to  prescribe  domestic  laws. 

AMERICAN    RECOGNITION    PRACTICE 

Until  the  beginning  of  the  20th  century,  American  recognition  prac- 
tice did  not  differ  greatly  from  the  traditional  rules  of  international 
law.  In  the  early  1900s,  a  series  of  revolutions  in  Central  and  South 
America  brought  a  shift  in  the  American  approach.  By  withholding 
recognition,  the  United  States  could  show  disapproval  of  a  new  regime 
H  as  isolate  it  and  place  it  at  a  disadvantage  with  respect  to  other 
regimes.  The  criteria  generally  required  for  recognition  of  a  new  gov- 
ernment  were  that  it  had  the  control  of  the  state  administrative  ma- 
chinery, the  support  of  the  people,  and  the  ability  and  willingness  to 
large  international  obligations.  Obviously,  the  second  and  third 
criteria  entailed  subjective  judgments  on  the  part  of  the  United  States. 
At  times,  the  United  States  also  required  that  a  new  government  come 
into  power  in  accordance  with  the  foreign  state's  constitutional 
process,  thereby  excluding  revolutionary  regimes.  Thus,  under  Ameri- 
can practice  de  jure  recognition  could  be  extended  or  withheld  for 
policy  reasons.  This  approach  differs  from  the  traditional  interna- 
tional law  view  that  such  recognition  is  extended  when  the  new  au- 
thorities are  in  fact  in  firm  control. 

There  is  no  clearly  articulated  status  in  American  law  for  govern- 
ments which  are  firmly  in  control,  but  not  extended  de  jure  recogni- 
tion. It  is  clear  that  such  governments  are  not  viewed  as  legally  in- 
compentent  or  non-existent.  For  example.  Secretary  of  State  John 
Foster  Dulles  stated : 

The  Question  of  reco'rnition  involves  to  some  extent  a  play 
on  words.  There  is  no  doubt  we  recognize  Communist  China 
;i^  a  fact,  and  we  deal  with  Communist  China.  Indeed,  I  sus- 
pect that  the  United  States  has  had  more  continued  serious 
dealing  with  Communist  China  than  any  free  world  country 
over  the  last  ten  years.4 

Over  the  years  the  United  States  has  had  considerable  direct  deal- 
wit  h  unrecognized  regimes.  Some  examples  include  the  Franco 
government  during  the  Spanish  Civil  War,  the  French  Committee  on 
National  Liberation  during  World  War  TT.  the  Chinese  and  North 
Korean  governments  duringthe  Korean  War.  and  the  North  Vietnam- 
jovernmenl  during  the  Vietnam  War.  Although  most  of  these 
examples  concern  war-,  the  United  States  also  has  had  extensive,  peace- 
ful contacts  with  the  PRC  and  the  German  Democratic  "Republic  on 
economic  and  cultural  matters.'5 


1  Whlteman,  Dinrnt  of  International  Lam,  Vol.  TT,  p.  104. 

"unrecognized"  BtatUB  of  the  German  Democratic  Republic  presented  a  somewhat 
:>t    problem  llnee  it  war  created  by  the  four  powers  after  World  War  TI  through  a 
•  <•  t  r.-.i  t  v. 
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American  judicial  opinions,  scholarly  writings,  statutory  language, 
and  official  statements  sometimes  describe  governments  that  are  firmly 
in  control  but  not  extended  de  jure  recognition  for  policy  reasons  as 
"de  facto  recognized."  Used  in  this  sense,  the  term  has  a  different 
meaning  than  under  traditional  international  law.  In  addition,  in 
American  practice  the  absence  of  de  jure  recognition  may  mean  that  a 
foreign  government  is  "c/e  facto  recognized"  as  the  authority  in  actual 
control  of  an  area,  or  that  it  is  "unrecognized"  in  the  sense  that  it  lacks, 
in  a  manner  similar  to  the  traditional  international  law  approach,  the 
minimum  requisite  attributes  of  a  government. 

While  the  status  of  a  de  facto  recognized  government  or  state  is  not 
clearly  defined,  it  is  possible  to  construct  a  legal  framework  for  deal- 
ing with  such  entities  by  examining  American  practice  in  this  area.  As 
discussed  below,  congressional  enactments  contemplate  the  existence 
of  such  entities  and  affirmatively  permit  a  wide  variety  of  dealings 
with  them.  No  general  penalty  is  imposed  on  countries  not  recognized 
de  jure,  although  specific  prohibitions  are  applied  to  particular  un- 
recognized countries.  Some  statutory  schemes,  however,  are  set  up  in 
such  a  way  that  application  to  de  facto  recognized  countries  is  awk- 
ward (although  not  impossible)  both  technically  and  politically;  im- 
migration and  arms  transfers  are  two  examples.  In  addition,  some  laws 
require  a  degree  of  acknowledgment  by  the  United  States  or  the  au- 
thority and  legitimacy  of  the  acts  of  the  unrecognized  government. 
While  such  laws  are  not  large  in  number  and  often  concern  relatively 
minor  matters,  this  acknowledgment  in  some  instances  may  conflict 
with  the  executive  policy  of  denying  recognition. 

Although  outside  the  scope  of  this  paper,  it  should  be  noted  that 
judicial  doctrine  is  also  heading  toward  treating  de  jure  and  de  facto 
recognized  countries  in  the  same  manner  unless  there  is  some  express 
•congressional  or  executive  policy  to  the  contrary.6  De  facto  recog- 
nized governments  can  claim  sovereign  immunity  from  suit  and  exe- 
cution, as  well  as  assert  the  act  of  state  doctrine.  Some  state-owned 
corporations  of  unrecognized  governments  can  bring  suit,  although  at 
present  the  government  itself  may  not. 

THE   STATUS   OF   TAIWAN 

The  Treaty  of  Shimonoseki,  which  ended  the  war  of  1895  between 
China  and  Japan,  ceded  Taiwan  and  the  Pescadores  to  Japan  "in  per- 
petuity and  full  sovereignty."  7  Up  until  that  time,  Taiwan  had  been 
Chinese  territory,  first  as  a  part  of  Fukien  Province,  and  then  in  1885 
as  a  separate  province.  For  the  next  fifty  years,  Taiwan  and  its  adja- 
cent islands  were  administered  by  Japan. 

During  World  War  II,  Eoosevelt,  Churchill,  and  Chiang  Kai-shek 
met  in  Cairo  in  1943  and  declared :  "It  is  their  purpose  that  ...  all 
the  territories  Japan  has  stolen  from  the  Chinese,  such  as  Manchuria, 
Formosa  ["Taiwan],  and  the  Pescadores,  shall  be  restored  to  the  Re- 
public of  China."  8  The  terms  of  the  Cairo  Declaration  were  confirmed 
by  the  Potsdam  Declaration  issued  in  1945  by  the  United  States,  the 

6  Sep  the  forthcoming  paper  by  Bruce  Laxalt.  'Effects  of  Non-Recognition  on  the  Courts," 
for  a  detailed  discussion  of  judicially  developed  doctrines  in  this  area. 

7  Relevant  portions  of  the  Treaty  ar»  reproduced  in  Chiu,  ed..  China  and  the  Question 
of  Taiwan,  Documents  and  Analysis   (New  York:  Praeger  Publishers,  1073),  p.  197 

8  Ibid.,  p.  207. 
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United  Kingdom,  and  China,  and  subsequently  adhered  to  by  the 
Soviet  Union.9  The  Japanese  Instrument  of  Surrender  undertook  "to 
cany  out  the  provisions  of  the  Potsdam  Declaration."10  Japanese 
forces  on  Taiwan  surrendered  to  the  ROC,  who  thereafter  adminis- 
tered the  island. 

From  1945  until  1950.  the  United  States  appeared  to  have  consid- 
ered Taiwan  to  be  a  part  of  China.  In  January,  1950,  President 
Truman  stated:  "In  keeping  with  [the  Cairo  and  Potsdam]  declara- 
tions, Formosa  was  surrendered  to  Generalissimo  Chiang  Kai-shek, 
and  for  the  past  four  years,  the  United  States  and  the  other  Allied 
Powers  have  accepted  the  exorcise  of  Chinese  authority  over  the 
Island."  1X  Secretary  of  State  Dean  Acheson  said  at  the  same  time : 
"The  Chinese  have  administered  Formosa  for  four  years.  Neither  the 
United  States  nor  any  other  ally  ever  questioned  that  authority  and 
that  occupation.  "When  Formosa  was  made  a  province  of  China  nobody 
raised  any  lawyer's  doubts  about  that."  12 

But  the  situation  changed  drastically  with  the  outbreak  of  the 
Korean  AVar.  "When  President  Truman  ordered  the  Seventh  Fleet 
into  the  Taiwan  Strait  in  June.  1950,  he  also  stated  that  "the  deter- 
mination of  the  future  status  of  Formosa  must  await  the  restoration 
of  security  in  the  Pacific,  a  peace  settlement  with  Japan,  or  considera- 
tion by  the  United  Nations."  1S  That  is,  the  Cairo  and  Potsdam  decla- 
rations were  statements  of  intention  but  did  not,  in  and  of  themselves, 
vest  China  with  title  to  Taiwan — in  legal  terms,  they  were  non-self 
executing  statements.  No  subsequent  legal  act  implemented  these  in- 
tentions. By  the  Instrument  of  Surrender,  Japan  renounced  all  claim 
to  these  areas,  but  they  were  not  reassigned  to  any  other  party.  Thus. 
the  status  of  Taiwan  was  "undetermined."  This  position  was  taken  in 
part  to  provide  a  legal  basis  for  sending  the  Seventh  Fleet  into  the 
Taiwan  Strait — an  area  that  would  be  "Chinese  territory"  if  Taiwan 
were  a  part  of  China. 

In  1952  Japan  signed  a  peace  treaty  with  the  Allies  (except  the 
ROC.  which  signed  a  separate  treaty;  the  terms  with  respect  to  the 
status  of  Taiwan,  however,  are  similar).  In  this  treaty  Japan  "re- 
nounced all  right,  title,  and  claim  to  Taiwan  and  the  Pescadores  as 
well  as  the  Spratley  Islands  and  Paracel  Islands."14  Once  again, 
Taiwan  was  not  directly  conveyed  to  China.  Hence,  in  1954  Secretary 
of  State  Dulles  said  that  "technical  sovereignty  over  Formosa  and 
the  Pescadores  has  never  been  settled"  and  that  "the  future  title  is  not 
determined  by  the  Japanese  peace  treaty."  15 

The  situation  obviously  was  fraught  with  anomalies.  For  a  quarter 
century  the  United  States  held  that  the  ROC  was  the  de  jure  govern- 
ment of  mainland  China,  but  only  the  de  facto  government  of  the 
island  of  Taiwan  since  the  legal  status  of  that  island  was  undeter- 
mined. At  the  same  time,  the  United  States  treated  the  PRC  as  the 
de  facto  government  of  mainland  China  but  not  the  de  jure  govern- 
ment. 


:'  Tbid  .  i».  208. 
;"  Tbid  .  p.  209. 
:'  Ibid.,  p.  220. 
'•  Ibid.,  p.  221. 
/'.-./  ,  P  :i-2* 
11  Tbid.,  p.  245. 
-■  tbid.,  p.  128. 
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The  American  position  concerning  the  status  of  Taiwan  changed 
in  1972.  In  the  Shanghai  Communique  the  United  States  stated  :  ;T1  le 
United  States  acknowledges  that  all  Chinese  on  either  side  of  the 

Taiwan  Strait  maintain  there  is  but  one  China  and  that  Taiwan  is 
part  of  China,  The  United  States  government  does  not  challenge  that 
position."16  This  change  reduced  but  did  not  eliminate  the  contra- 
dictions. The  United  States  did  not  "challenge'-  the  concept  of  one 
China ;  but  this  is  something  less  than  expressing  full  agreement  with 
it.  More  importantly,  the  United  States  continued  to  recognize  the 
ROC  as  "China",  although  President  Nixon  was  in  the  PRC  at  the 
time.  Finally,  the  communique  makes  no  statement  concerning  what 
the  American  position  would  be  in  the  event  that  some  Chinese  on 
one  side  of  the  strait  should  later  decide  that  Taiwan  ought  not  be 
a  part  of  China. 

What  will  be  the  status  of  Taiwan  after  the  United  States  with- 
draws recognition?  One  obvious  possibility  is  that  Taiwan  would  be 
regarded  as  a  part  of  the  PRC  with  no  independent  international 
existence  (unless  the  PRC  agreed  to  Taiwan  retaining  some  autono- 
mous powers  in  foreign  affairs).  As  such,  it  could  not  enter  into 
subsequent  international  agreements.  Prior  ROC  treaties  would  lose 
effectiveness  since  one  of  the  signatories  would  have  ceased  to  exist. 
(Japan  took  an  essentially  similar  stand  with  respect  to  its  earlier 
treaties  with  Taiwan.)  The  PRC  might  choose  to  succeed  to  the  rights 
and  obligations  of  particular  ROC  treaties.  This  is  highly  unlikely, 
however,  since  the  Central  Committee  of  the  Chinese  Communist 
Party  stated  in  1947 : 

This  party  will  not  either  now  or  in  the  future  recognize  any 
foreign  loans,  any  treaties  which  disgrace  the  country  and 
strip  away  its  rights,  and  any  [of  the  agreements  dealing  with 
military  relations  and  with  special  rights  in  commerce,  navi- 
gation, aviation,  and  other  economic  and  legal  matters]  estab- 
lished by  the  Kuomintang  government  after  January  10, 
1946.17 

At  the  other  end  of  the  spectrum,  Taiwan  might  become  a  new 
state — a  development  that  would  greatly  upset  the  PRC.  In  that  ca-e, 
whether  pre-existing  treaties  and  other  agreements  continue  to  have 
effect  would  be  dealt  with  according  to  the  usual  rules  of  state  sne- 
cession.  Given  Taiwan's  interest  in  preserving  economic,  military,  and 
cultural  ties  with  the  United  States,  it  is  highly  likely  that  this  "new" 
state  would  want  to  succeed  to  all  the  obligations  and  rights  of  the 
former  state.  Thereafter,  as  a  new  state  Taiwan  could  enter  into  addi- 
tional new  international  agreements. 

In  between  these  two  extreme  cases,  could  there  be  some  kind  of 
intermediate  existence  for  Taiwan  whereby  it  would  not  be  under  the 
actual  jurisdiction  of  the  PRC  but  also  would  not  be  a  separate  state? 
After  the  withdrawal  of  recognition,  the  authorities  and  16  million  in- 
habitants of  Taiwan  will  not  disappear,  nor  will  their  activities  cease. 
The  authorities  will  continue  to  control  a  territory  and  population 
and  to  carry  out  the  usual  functions  of  government.  International  law 

"/bid.,  p.  346. 

17  Cohen  and  Chiu,  eds.,  China'i  Practice  of  International  Law,  p.  1121. 
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does  not  provide  much  clear  guidance  for  this  essentially  unprece- 
dented situation. 

Recognition  of  a  state  or  government  is  usually  withdrawn  only  if  it 
no  longer  meets  the  minimum  conditions  of  exercising  effective  control 
over  a  definite  territory  and  population.18  This  does  not  fit  the  Taiwan 
situation.  International  law  permits  dealing  simultaneously  with  the 
de  jure  recognized  government  and  with  a  revolutionary  regime  in  de 
facto  administrative  control  of  a  portion  of  a  state,19  but  the  Taiwan 
authorities  are  the  former  regime  being  attacked  and  not  the  insur- 
gent?. The  concept  can  be  turned  around,  however,  such  that  the  PRC 
could  be  considered  the  de  jure  government  of  China  while  the  Taiwan 
authorities  control  the  territory  and  population  of  Taiwan. 

In  recent  times  there  has  been  a  trend  toward  treating  entities  exer- 
cising effective  control  as  having  a  full  international  personality,  even 
though  they  are  not  "states"  in  the  traditional  sense.  For  example, 
the  Restatement  of  the  Law  (2d) ,  Foreign  Relations  Law  of  the  United 
States,  sec.  4  defines  a  state  as  "an  entity  that  has  a  defined  territory 
and  population  under  the  control  of  a  government  and  that  engages  in 
foreign  relations."  Moreover,  states  and  governments  which  meet  the 
minimum  conditions  of  control  but  are  unrecognized  still  have  the  basic 
rights  and  obligations  of  a  state  and  government  under  international 
law.20 

III.  American  Legislation  Affecting  De  Facto  Countries 

In  addition  to  international  law  considerations,  American  law  also 
provides  some  guidance  concerning  the  status  of  de  facto  recognized 
governments  and  states.  The  following  section  reviews  congressional 
enactments  and  attempts  to  identify  the  kinds  of  dealings  contem- 
plated and  permitted  with  such  entities. 


There  is  little  consistency  or  coherence  in  the  manner  in  which  terms 
are  defined  in  this  area.  "Foreign  country"  is  used  in  American  legis- 
lation to  refer  both  to  a  geographical  area  and  to  the  authorities  in 
control  of  the  area.  "Foreign  government"  usually  means  the  authori- 
ties in  control  of  an  area,21  but  at  times  refers  to  a  geographical  area.22 
In  addition,  the  terms  "foreign  state,"23  "nation,"24  and  "sovereign 
country"  25  also  are  used. 

To  compound  the  confusion,  "foreign  country"  or  "foreign  govern- 
ment" is  often  used  in  conjunction  with  other  terms  denoting  some 
geographical  area  as  well  as  the  authorities  who  control  it.  Various 

,s  Restatement  of  the  T.aw  (2d),  Foreign  Relations  Law  of  the  United  States,  sec.  96. 

»Thid.,wc.  101.102. 

»  ibid.,  sec.  108,  109,  110. 

"  s.'P,  for  example,  14  U.S.C.  R32  defining  the  powers  of  the  commandant  of  the  Coast 
Guard. 

■19  U.S.C.  1703  concerning  vessels  attempting  to  smuggle  merchandise  "into  the 
territory  of  nny  foreign  government." 

S.C   1101(a)  (14)  defining  "foreign  state"  for  Immigration  purposes. 

»  7  (T.B  <'  1158(c)  concerning  suspension  of  sugar  quotas  where  a  "nation"  has  nation- 
rtll/.oil  American  owned  property. 

■  Id  U.S.C.  81  (measurement  of  tonnape  of  vessels  by  the  "government  of  any  foreign 
country")  and  *ir,  r.SC.  Ill  (lifting  of  discriminating  duties  bv  "the  government  of  any 
foreign  nnllon")  DM  both  "nation"  and  "country"  within  the  same  title.  See  also  7  U.S.C. 
1116,  1158(C). 
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statutes  refer  to  "foreign  governments  or  entities,"  26  a  "foreign  coun- 
try or  area."  27  "foreign  countries  or  dependencies  or  insular  posses- 
sions of  the  United  States,"  28  "other  countries  and  jurisdictions,"  2* 
a  "country,  dependency,  or  colony,"  30  and  a  "foreign  country,  port, 
or  place."31  It  is  quite  unclear  how  these  uses  of  disjunctive  terms 
might  limit  or  modify  the  meaning  of  "foreign  country"  or  "foreign 
government." 

A  number  of  statutes  attempt  to  define  the  terms  "foreign  country" 
or  "foreign  government"  but  again  with  little  consistency  or  logic. 
Most  definitions  tend  to  be  all-inclusive,  and  do  not  require  de  jure 
recognition.  For  example,  in  calculating  the  cost  of  production  of 
goods  manufactured  abroad,  "foreign  country"  means  "any  empire, 
country,  dominion,  colony,  or  protectorate,  or  any  subdivision  or 
subdivisions  thereof."  32  In  some  instances,  the  statute  explicitly  states 
that  recognition  is  not  necessary.  Thus,  in  dealing  with  the  control  of 
contraband,  the  term  "foreign  government"  is  meant  to  include  "any 
government,  faction,  or  body  of  insurgents  within  a  country  with 
which  the  United  States  is  at  peace,  irrespective  of  recognition  by 
the  United  States."  33  Similarl}7,  in  requiring  registration  of  foreign 
propagandists,  "government  of  a  foreign  country"  means : 

any  persons  or  groups  of  persons  exercising  de  facto  or 
de  jure  political  jurisdiction  over  any  country  .  .  .  and  in- 
cludes any  subdivision  of  such  group  and  any  group  or  agency 
to  which  such  sovereign  de  facto  or  de  jure  authority  or 
functions  are  directly  or  indirectly  delegated.  Such  terms  shall 
include  any  faction  or  body  of  insurgents  within  a  country 
assuming  to  exercise  governmental  authority  whether  such 
faction  or  body  of  insurgents  has  or  has  not  been  recognized 
by  the  United  States.34 

Different  statutes  sometimes  give  contradictory  definitions.  For 
example,  the  President  is  authorized  to  designate  certain  "bene- 
ficiary developing  countries"  for  purposes  of  tariff  reduction  under 
the  generalized  system  of  preferences.  This  law  defines  "country"  as 
"any  foreign  country,  any  overseas  dependent  territory  or  possession 
of  a  foreign  country,  or  the  Trust  Territory  of  the  Pacific  Islands."  35 
On  the  other  hand,  for  purposes  of  immigration  law,  "foreign  state" 
includes  "outlying  possessions  of  a  foreign  state,  but  self-governing 
dominions  or  territories  under  mandate  or  trusteeship  shall  be  re- 
garded as  separate  foreign  states."  36  Thus,  in  setting  national  immi- 

85  47  U.S.C.  721  concerning  cooperative  arrangements  for  the  use  of  a  commercial  com- 
munications satellite ;  sec.  735  suggests  that  "entities'"  refers  to  commercial  or  business 
enterprises. 

27  7  U.S.C.  1116  (reduction  of  the  importation  of  sugar  containing  products). 

28 12  U.S.C.  601  (establishment  by  national  banks  of  foreign  branches)  ;  sec.  632,  how- 
ever, places  a  comma  after  "foreign  country"  such  that  "dependencies"  is  modified  by 
"of  the  United  States." 

29  12  U.S.C.  624  (the  appointment  of  receivers  for  insolvent  foreign  branches  of  national 
banks). 

80  5  U.S.C.  75  (retaliation  against  areas  that  prohibit  the  importation  of  American 
agricultural  products). 

31  7  U.S.C.  516  (limitations  on  the  import  of  tobacco). 

82 19  U.S.C.  1336(h).  Similarly.,  for  purposes  of  building  airports  abroad,  "foreign 
territory"  is  defined  as  "any  area  of  land  or  water  over  which  no  nation  or  a  nation  other 
than  the  United  States  exercises  the  incidents  of  sovereignty."  49  U.S.C.  1151(3). 

83  18  U.S.C.  11. 

84  22  U.S.C.  611(e). 

85  19  U.S.C.  2462(a)(3). 

*  8  U.S.C.  1101(a)  (14),  1152(b). 
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gration  quotas,  overseas  dependent  territories  or  possessions  are  not 
treated  as  separate  countries. 

It  is  apparent  that  terms  such  as  "foreign  country"  and  "foreign 
government"  have  many  different  meanings  depending  on  the  specific 
context  in  which  the  term  is  used.  In  Burnet  v.  Chicago  Portrait  Co., 
285  U.S.  1,5  (1932) ,  the  Supreme  Court  noted : 

The  word  "country"  ...  is  ambiguous.  It  may  be  taken  to 
mean  foreign  territory  or  a  foreign  government.  In  the  sense 
of  territory,  it  may  embrace  all  the  territory  subject  to  a 
foreign  sovereign  power.  When  referring  more  particularly  to 
a  foreign  government,  it  may  describe  a  foreign  State  in  the 
international  sense  ...  or  it  may  mean  a  foreign  government 
which  has  authority  over  a  particular  area  or  subject  matter, 
although  not  an  international  person. 

Similarly,  in  Chan  Chuen  v.  Esperdy,  285  F.2d  353,  354  (2d  cir., 
1000).  the  court  said,  "The  word  'country'  has  no  fixed  meaning,  and 
should  be  construed  in  accordance  with  the  purpose  of  the  particular 
nation." 

It  should  be  noted  that  judicial  interpretations  of  the  term  "coun- 
try" are  not  particularly  helpful.  Most  cases  deal  with  the  deportation 
of  .aliens.  As  discussed  below,  there  are  special  factors  in  this  area. 
Congress  was  trying  to  reduce  the  number  of  "undeportables,"  and 
consequently  a  wide  variety  of  geographical  areas  and  political  units 
were  found  to  be  "countries"  to  which  aliens  could  be  deported. 

Statutory  Distinctions  Between  De  Jure  and  De  Facto 
Recognized  Countries  37 

_  As  stated  earlier,  there  is  no  general  or  categorical  statutory  provi- 
sion which  prohibits  or  limits  dealings  with  countries  not  recognized 
de  jure  by  the  United  States.  An  explicit  differentiation  between 
dr  jure  recognized  countries  and  de  facto  recognized  or  unrecognized 
eountries  appears  only  a  few  times  in  the  United  States  Code. 

A  ery  few  advantages  are  extended  only  to  de  jure  recognized  conn- 
trie-.  Officials  of  such  countries  are  exempted  from  having  to  register 
as  foreign  propaganda  agents.38  Representatives  of  such  countries  to 
an  international  organization  receive  G-l  or  G-2  visas,  while  repre- 
sentatives of  a  country  not  recognized  de  jure  receive  G-3  visas.  Hold- 
ers of  G-l  and  G-2  visas  have  special  eligibility  for  adjustment  of 
status  to  permanent  resident  not  available  to  holders  of  Gr-3  visas.39 
Finally,  any  transfers  of  property  by  the  Federal  Reserve  Bank  from 
the  account  of  a  foreign  country  recognized  by  the  United  States  to  a 
duly  qualified  representative  of  that  country  is  conclusively  presumed 
to  be  legal.40 

Immigration  laws  with  respect  to  the  entry  of  foreign  diplomats 
may  place  persons  representing  unrecognized  governments  at  a  dis- 
advantage. A  non-immigranl  status  of  A-l  or  A-2  for  representatives 

r  convenience,  T  use  "country"  to  mean  "govornmont  nnd  state." 

1    S  C.  S"»2,  22  U.S.C.  013.  Private  citizens  of  recognized  nnd  unrecognized  countries 
are  treated  alike.  22  U.8.C.  nil.  S<>e  also.  4!)  TTS.C.  781   (similar  treatment  for  recognized 
and  unrecognized  rountrlos  for  purposes  of  seizing  contraband). 
|  Stal    642,  648  .  S  D.S.C.  1101  (a)  (15)  (G). 
«nl2  r.S.C.  682. 
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of  governments  recognized  de  jure  by  the  United  States  is  specified  in 
8  U.S.C.  1101(a)  (15)  (A).  No  provision  is  made  for  representatives 
of  unrecognized  governments;  presumably,  such  persons  would  have 
to  enter  under  category  B  (an  alien  visiting  the  United  States  tempo- 
rarily for  business).  In  addition,  they  may  not  be  entitled  to  diplo- 
matic immunity.  For  example,  a  special  act  of  Congress  was  passed 
to  extend  immunity  to  the  members  of  the  PRC  Liaison  Office.41 

DEALING  WITH  DE  FACTO  RECOGNIZED  COUNTRIES 

On  a  theoretical  level,  it  oould  be  argued  that  there  are  no  general 
statutory  prohibitions  against  dealing  with  unrecognized  countries 
because  such  prohibitions  are  unnecessary.  In  the  absence  of  de  jure 
recognition,  all  dealings  not  specifically  allowed  are  prohibited. 

This  has  not  been  the  approach  used  by  Congress.  Thus,  special 
authorization  was  needed  to  stop  trade  with  the  PRC  in  1950.42  When 
the  embargo  was  finally  dismantled  in  the  early  1970's,  trade  resumed 
without  any  new  authorization.  An  examination  of  congressional  en- 
actments leads  to  two  conclusions.  First,  Congress  regards  govern- 
ments firmly  in  control  but  not  recognized  de  jure  as  having  a  definite 
existence  and  a  certain  degree  of  legitimate  authority.  Second,  Con- 
gress permits  dealings  with  de  facto  recognized  countries. 

For  example,  in  assigning  higher  rates  of  customs  duties  to  prod- 
ucts of  ''Communist  countries."  the  statute  refers  to  "China  (any  part 
of  which  may  be  under  Communist  domination  or  control)"  43 — obvi- 
ously contemplating  trade  with  the  PEC.  although  at  a  higher  tariff. 
Other  statutes  do  not  refer  to  the  PKC  specifically,  but  probably  are 
now  being  used  in  handling  PRC-related  activities.  These  include 
providing  funds  for  cultural  exchanges  44  and  guards  for  visiting 
foreign  dignitaries  45  and  the  granting  of  permission  to  the  "embassy 
or  legation"  of  foreign  governments  to  operate  a  lower-power  radio 
station.46  In  addition,  the  Foreign  Claims  Settlement  Commission  is 
authorized  to  handle  claims  of  American  nationals  included  in  any 
claim  settlement  agreement  signed  after  1954  between  the  United 
States  and  a  "foreign  government."  47  If  an  agreement  is  concluded 
concerning  claims  arising  out  of  American  properties  expropriated  in 
China  and  Chinese  assets  frozen  in  the  United  States,  it  is  highly 
likely  that  the  commission  will  administer  this  agreement,  whether 
or  not  the  PRC  is  recognized  de  jure  by  the  United  States. 

By  examining  the  subject  matter  of  some  statutes,  it  can  be  seen 
that  Congress  intended  to  apply  them  as  broadly  as  possible,  in- 
cluding to  countries  not  recognized  de  jure.  For  example,  there  should 
be  control  over  the  transfer  of  dangerous  or  harmful  substances  such 
as  plant  pests  48  or  narcotics,49  whatever  their  foreign  origin  or  destina- 

41  22  U.S.C.  288 (i)  authorizes  the  President  to  extend  to  members  of  the  Liaison  Office 
"the  same  privileges  and  immunities  subject  to  corresponding  conditions  and  obligations  as 
are  enjoyed  by  diplomatic  missions  accredited  to  the  United  States  and  by  members 
thereof." 

42  President  Truman  proclaimed  a  national  emergency,  50  U.S.C.  App.  9,  and  thereby 
activated  the  Trading  with  the  Enemy  Act,  50  U.S.C.  App.  9  sec.  5. 

43  19  U.S.C.  1202(e). 
**  22  U.S.C.  2452. 

45  22  U.S.C.  2666. 
«  47  U.S.C.  305(d). 

47  22  U.S.C.  1623(a). 

48  7  U.S.C.  150. 

49  21  U.S.C.  953.  Other  examples  are:  7  U.S.C.  136(o)  (a)  (pesticides);  7  U.S.C.  154 
(uninspected  nursery  stock). 
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tion.  The  United  States  should  be  protected  against  certain  harmful 
actions  taken  abroad,  such  as  trademark  infringement 50  or  national- 
ization of  American  property  without  compensation,51  whether  or  not 
they  occur  in  de  jure  recognized  countries.  Similarly,  statutes  which 
produce  beneficial  results  for  the  United  States  irrespective  of  the 
nature  of  the  foreign  party,  such  as  the  establishment  of  rules  con- 
cerning the  refunding  of  certain  taxes  paid  on  goods  that  are  to  be 
exported,5-  or  which  facilitate  the  operation  of  American  activities 
abroad,  such  as  issuance  of  subpoenas  to  persons  in  foreign  coun- 
tries,53 should  be  interpreted  to  apply  to  both  de  jure  and  de  facto 
recognized  countries.  Finally,  some  items  deal  with  matters  that  are 
fairly  universal  in  nature,  such  as  providing  relief  to  the  needy  5* 
or  controlling  smuggling.55 

A  second  category  of  congressional  enactments  calls  for  a  degree 
of  acknowledgment  by  the  United  States  of  the  authority  and  com- 
petence of  the  foreign  government,  and  consequently  may  conflict 
with  an  executive  policy  not  to  extend  de  jure  recognition.  Many  of 
these  laws  concern  minor  routine  matters,  often  involving  private 
rights,  such  as  authorizations  to  accept  a  foreign  governmental 
agency's  certification  of  tonnage  measurement  of  vessels.56  Similarly, 
some  laws  requiring  reciprocal  treatment  by  a  foreign  government 
also  concern  routine  matters,  such  as  protection  of  plant  varieties  57 
or  commercial  privileges  for  ships.58  This  group  of  statutes  does  not 
appear  to  have  any  substantial  political  implications  that  would  be 
ail'ected  by  the  lack  of  de  jure  recognition,  although  they  would  be 
affected  if  the  foreign  authorities  lacked  sufficient  control  and  com- 
petence to  be  considered  a  government. 

A  number  of  statutes  affecting  American  governmental  activities, 
however,  have  greater  political  significance  and  imply  a  broader  ac- 
ceptance of  the  legitimacy  of  a  foreign  government.  Several  laws 
authorize  the  United  States  government  or  various  government-re- 
lated agencies  to  enter  into  agreements  with  foreign  governments 
and  persons  on  major  matters  such  as  textile  quotas,59  a  commercial 
communications  satellite  link,60  and  the  supply  of  nuclear  materials.61 
Oilier  laws  having  significant  political  import  include  the  registration 
of  prospectuses  and  securities  issued  by  a  foreign  government,62  ac- 

r.S.C.  1124. 

»7  0.S.C.  1158(C).  Other  examples  are:  15  U.S.C.  72  (dumping)  ;  22  U.S.C.  1978  (viola- 

irlous   fishing   rules);    19   U.S.C.    1338    (discriminatory   duties,    fees,    and   other 

rdal  regulations)  ;  40  U.S.C.  141  (discriminatory  treatment  of  American  shipping). 

62  7  U.S.C.  017.  Other  examples  are:  7  U.S.C.  1116   (setting  of  sugar  import  quotas)  ; 

516    (restrictions   on    export   of   tobacco    seed);    19    U.S.C.    1336(e)  (2)  (setting 

methods  for  calculating  cost  of  production  of  foreign  poods). 

isc.    1783.    See  also:   42   U.S.C.   1051    (compensation  for  employees  Injured   in 
American  military  bases  In  foreign  countries). 
L330.1840. 
'isc.    17().:.   1704.   Other  examples  are:  49  U.S.C.   781(b)(3)    conterfeiting)  ;   35 
102(a)    (barring  patents  for  inventions  already  described  or  published  in  a  foreign 
country). 

B.C.    81.    Other   examples   are:    21    U.S.C.    143    (certificate   of   milk    inspection); 
7.  }  ,s  '•  1:;';,1    (certificate  or  seed  control)  :  12  U.S.C.  858  and  31  U.S.C.  473  (authorizing 
n  fir  :'  iVi''"'      '"'C  ''"'  Tn'asur-'  to  Bet  "1>  depositories  abroad). 

C.  142.  Other  examples  are:  40  U.S.C.  302   (certificate  of  ship  inspection)  ;  17 
\r  i  to  ..   V.V-.  /.  V  -;""i    :::'    rsr    11!)    (extension   of   patent  and   copyright  protection); 
10  i    S  (  .  1052(b)  (5)   (use  of  the  National  Aquarium). 
■  7  D.fi.C.  1854. 

Stti&'mSPF*  oxnn,b1os  are:   42   U.S. P.   1,902.   1870    (setting  up  scientific 
■"hai  D7(a)    (system  of  cotton  classification);   19   U.S.C.   135(a)(1)(A) 
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ceptance  of  letters  rogatory  and  requests  for  assistance  from  foreign 
courts, C3  serving  process  in  a  foreign  country  in  the  manner  prescribed 
by  the  law  of  the  foreign  country,64  and  training  foreign  military 
personnel.05  In  addition,  some  statutes  requiring  reciprocal  treatment 
also  have  important  political  implications.  These  include  granting 
privileges  to  non-diplomatic  or  consular  representatives  of  a  foreign 
government  or  to  foreign  officials  in  transit,66  and  providing  routine 
port  and  airport  services  for  foreign  military  vessels.67 

If  the  above  group  of  statutes  is  applied  equally  to  all  countries, 
it  might  be  that  the  extent  of  dealings  with  and  acknowledgement  of 
the  authority  of  a  de  facto  recognized  country  would  contravene  the 
executive  policy  not  to  extend  de  jure  recognition.  Consequently,  some 
or  all  of  these  statutes  might  be  interpreted  to  apply  more  restrictively 
to  de  facto  recognized  countries.  Be  that  as  it  may,  for  purposes  of 
this  study  the  point  is  that  these  statutes  are  not  impediments  to  full 
I  Jnited  States-Taiwan  relations.  That  is,  if  Taiwan  has  sufficient  at- 
tributes to  be  considered  a  "government,"  and  if  the  executive  policy 
is  to  withhold  de  jure  recognition  but  still  maintain  extensive  deal- 
ings with  Taiwan,  then  nothing  in  these  statutes  prevents  their  being 
fully  applied  to  Taiwan.  (Two  very  different  and  difficult  questions 
outside  the  scope  of  this  study  are :  In  the  interwined  areas  of  foreign 
affairs  and  foreign  commerce,  could  Congress  order  certain  programs 
to  be  applied  to  a  de  facto  recognized  country  in  spite  of  an  executive 
policy  to  the  contrary?  Conversely,  could  the  executive  branch 
carry  out  certain  actions  with  respect  to  such  a  country  in  con- 
travention of  an  express  congressional  enactment  ? ) 


The  term  "friendly  country"  appears  in  a  number  of  important 
statutory  schemes  involving  economic  and  military  aid.  These  pro- 
grams include  military  sales  and  assistance,68  the  Overseas  Private 
Investment  Corporation,69  sale  of  American  agricultural  surplus  on 
credit  terms  or  for  foreign  currency  by  the  Commodity  Credit  Corpo- 
ration,70 loans  to  small  farmers  of  predominantly  rural  countries.71 
and  expenditures  of  funds  received  pursuant  to  the  Agricultural 
Trade  Development  and  Assistance  Act  of  1954. 
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63  28  U.S.C.  1781.  1782. 

Ci  Rule  4  (i) ,  Federal  Rules  of  Civil  Procedure. 

M10  U.S.C.  7046.  Other  examples  are:  46  U.S.C.  764  (allowing  suit  in  admiralty  in 
United  States  courts  on  rights  of  action  granted  by  the  laws  of  a  foreign  state  for  a 
wrongful  death  on  the  high  seas)  ;  Rule  6,  Rules  of  the  Supreme  Court  (allowing  attorneys 
"qualified  to  practice  in  the  courts  of  any  foreign  state"  to  be  specially  admitted  to  the 
bar  in  the  United  States)  ;  10  U.S.C.  4681  (authorization  to  sell  war  surplus  materials 
abroad)  :  10  U.S.C.  2675  (authorization  to  lease  military  bases  from  foreign  governments). 

66  8  U.S.C.  1101(a)  (15)  (A),  1182(d)(8). 

67 10  U.S.C.  7227.  Other  examples  are:  8  U.S.C.  1201(c)  (determining  the  length  of 
time  for  which  non-immigrant  visas  remain  valid)  ;  47  U.S.C.  805(d)  (allowing  foreign 
embassies  and  legations  to  operate  radio  stations)  ;  46  U.S.C.  785  (permitting  aliens  to 
sue  in  admiralty)  ;  28  U.S.C.  2502  (permitting  aliens  to  sue  the  United  States  in  certain 
cases)  ;  25  U.S.C.  883  (establishing  a  system  for  excluding  from  gross  income  certain 
foreign  earnings  for  aircrafts  and  ships). 

68  22  U.S.C.  2311,  2751. 

69  22  U.S.C.  2191. 

70  7  U.S.C.  1701.  Up  until  the  mid-1960s.  Taiwan  had  received  considerable  economic 
aid  under  this  and  related  programs.  Such  aid  has  since  ceased. 

71  22  U.S.C.  2175. 

72  22  U.S.C.  1922.  Other  examples  are:  22  U.S.C.  2102  (health  research  and  training)  ; 
22  U.S.C.  2219  (family  planning)  ;  50  U.S.C.  App.  1878(e)  (loan  of  military  vessels)  ;  10 
U.S.C.   7227.   31   U.S.C.   529 (i)    (routine  disbursement  of  funds   and  services  to   military 

forces  of  a  friendly  country)  ;  39  U.S.C.  407  (postal  agreements). 
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As  can  be  seen  by  the  nature  of  these  programs  and  by  use  of  the 
term  "friendly,"  Congress  did  not  intend  "unfriendly  countries"  to 
receive  these  special  benefits  and  services.  Although  "friendliness"  is 
nowhere  defined,  there  have  been  several  ways  of  indicating  unfriend- 
liness. Up  until  now,  the  refusal  to  extend  de  jure  recognition  reflected 
a  state  of  bad  relations.  Consequently,  the  "friendly  country"  programs 
generally  did  not  apply  to  countries  not  recognized  de  jure. 

A  second  indication  of  unfriendliness  is  the  severance  of  diplomatic 
relations.  A  number  of  congressional  enactments  impose  sanctions  upon 
countries  with  which  the  United  States  has  severed  diplomatic  rela- 
tions. The  Foreign  Assistance  Act,  which  affects  both  economic  and 
military  aid,  includes  the  blanket  provision  in  section  2370 (t)  : 

Xo  a-sistance  shall  be  furnished  under  this  chapter  or  any 
other  Act.  and  no  sales  shall  be  made  under  the  Agricul- 
tural Trade  Development  and  Assistance  Act  of  1954,  in  or 
to  any  country  which  has  severed  or  hereafter  severs  diplo- 
matic relations  with  the  United  States  or  with  which  the 
United  States  has  severed  or  hereafter  severs  diplomatic  re- 
lations.73 (Emphasis  added.) 

Consequently,  countries  with  which  diplomatic  relations  have  been 
severed  should  not  qualify  for  the  "friendly  country"  programs. 

As  discussed  earlier,  however,  Taiwan  presents  a  novel  situation. 
The  lack  of  de  jure  recognition  would  not  indicate  a  state  of  unfriendly 
relations.  Thus,  it  may  be  possible  to  treat  Taiwan  as  a  "friendly  de 
jar-to  recognized  country,"  especially  if  the  Executive  and  Congress 
issue  statements  supporting  the  maintenance  of  "friendly"  ties.  Sever- 
ance of  diplomatic  relations  presents  a  more  difficult  problem  because 
of  the  PRC's  explicit  demand  for  severance  coupled  with  the  clear 
statutory  language  regarding  the  consequences  of  severance.  The  sim- 
plest solution  is  not  to  characterize  any  reduction  in  the  level  of  diplo- 
matic dealings  with  Taiwan  as  a  "severance  of  diplomatic  relations." 
If  for  political  reasons  the  United  States  must  sever  diplomatic  rela- 
tions, then  new  legislation  would  be  necessarv  to  remove  the  disabili- 
ties imposed  by  section  2370(f)  and  other  related  statutes. 

In  this  regard,  the  use  of  the  "Japanese  formula"  (in  the  narrow 
sense  of  having  no  direct  intergovernmental  ties,  but  instead  having 
intergovernmental  relations  handled  by  a  ostensibly  private  corpora- 
t  ion  )  is  likely  to  be  interpreted  as  severing-  diplomatic  relations,  since 
no  officers  of  the  United  States  acting  in  their  official  capacities  would 
continue  to  en  rry  our  diplomatic .functions.  Moreover,  if  all  diplomatic 
and  consular  personnel  are  withdrawn  from  Taiwan,  amending  legis- 
lation will  be  necessary  to  enable  some  designated  persons  to  act  as 
notaries74  and  take  testimony  of  witnesses  or  authenticate  documents 
abroad,"  as  well  as  to  facilitate  the  temporary  detachment  of  foreign 
service  officers  and  other  persons  to  the  "private"  corporation  handling 
1  mted  States  government  business  in  Taiwan. 

One  other  important   restriction  is  that  a  number  of  statutes  im- 
I  m  rriers  to  deal  tog  with  "Communist  countries."  The  Export-Im- 

"  Vlv^1?.03^   /SJ,1°  of  nprlculturnl  surplus)  •   16  U.S.C   1052(b)(5)    (en- 
courage  use  of   the   National    Aquarium   by   nationals  of  states  with  which   the   United 
maintains  <!ipi<mintic  relations). 
7«  l  . 
76 18  D.fi  C.  8492,  8498  ;  22  rs  r.  1203. 
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port  Bank  may  not  take  part  in  transactions  involving  sales  to  or 
products  from  a  "Communist  country,"  unless  the  President  deter- 
mines that  the  transaction  is  "in  the  national  interest."  7G  The  Foreign 
Assistance  Act  bars  assistance  to  countries  that  are  "dominated  or  con- 
trolled by  the  international  Communist  movement,"  as  well  as  to  "any 
Communist  country"  unless  the  President  finds  that  such  assistance  is 
"vital  to  the  security  of  the  United  States."  77  Similarly,  Communist 
countries  are  not  eligible  for  purchase  of  surplus  agricultural  products 
on  credit  or  for  foreign  currencies,78  cannot  be  designated  a  beneficiary 
developing  country  for  purposes  of  the  generalized  system  of  prefer- 
ences,79 and  are  charged  a  higher  tariff  rate.80 

Because  of  the  state  of  its  economic  development,  Taiwan  now  does 
not  qualify  for  purchase  of  surplus  agricultural  products  or  for  des- 
ignation as  a  beneficiary  developing  country.  However,  if  after  with- 
drawal of  recognition  Taiwan  is  regarded  as  a  subdivision  of  the  PRC, 
then  amending  legislation  or  waivers  by  the  President  will  be  needed 
to  enable  the  other  programs  to  continue. 

IV.  Specific  Programs  axd  Problems 

This  section  focuses  on  several  specific  programs  and  problems  in 
United  States-Taiwan  relations  which  are  particularly  important  or 
troublesome,  These  subjects  are  highly  complex,  and  can  be  discussed 
only  in  general  outline  here. 

Economic  Relations 

Export- Import  Bank. — The  Export-Import  Bank  was  established 
"to  aid  in  financing  and  to  facilitate  exports  and  imports."  81  The 
bank  gives  direct  loans  to  foreign  buyers  of  American  products,  and 
provides  guarantees  and  credit  to  participating  commercial  banks 
making  loans  to  foreign  buyers  and  American  exporters.  On  a  smaller 
scale,  it  operates  the  Foreign  Credit  Insurance  Corporation,  a  banking 
consortium  that  extends  insurance  against  failure  of  a  foreign  party  to 
repay  money  loaned  by  an  American  party,  and  also  offers  a  discount 
loan  program  whereby  an  American  exporter  holding  the  note  of  a 
foreign  buyer  can  get  immediate  payment. 

Nothing  in  the  language  of  the  establishing  act  prohibits  the  Ex- 
port-Import Bank  from  dealing  with  a  country  not  recognized  de  jure 
by  the  United  States,  or  with  which  there  are  no  diplomatic  relations. 
The  sanctions  imposed  on  countries  severing  diplomatic  relations  do 
not  apply  to  activities  of  the  bank.82  Whether  Taiwan  is  a  "country"  is 
not  a  problem  since  the  act  permits  dealing  with  "any  foreign  country 
or  the  agencies  or  nationals  thereof."  83  (Emphasis  added.) 

Several  problems  do  arise,  however,  if  after  withdrawal  of  recogni- 
tion Taiwan  is  treated  as  part  of  the  PRC.  As  stated  earlier,  the  bank 


76  12  U.S.C.  635(b)(2). 

77  22  U.S.C  2370(b),   (f ) .  For  purposes  of  sec.    (f),  the  PRC  is  specifically  listed  as  a 
"Communist  country." 

78  7  U.S.C.  1703(d)   excludes  Communist  countries  from  being  "friendly,"  but  does  not 
define  which  non-Communist  countries  are  friendly. 

79  19  U.S.C.  2462(b). 

80  19  U.S.C.  1202(e). 
81 12  U.S.C.  635. 

82  22  U.S.C.  2398. 

»  12  U.S.C.  635(a)(1). 
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is  not  permitted  to  deal  with  Communist  countries,  including  the  PRC ; 
this  prohibition  can  be  waived  by  the  President,  and  waivers  have  been 
obtained  for  Yugoslavia,  Rumania,  Poland,  and  the  Soviet  Union.  The 
Jackson- Vanik  amendment  (which  applies  as  well  to  other  programs) 
also  would  pose  obstacles  to  the  extension  of  credit  and  guarantees,  un- 
less waivers  are  obtained.84 

In  addition,  there  may  be  some  question  concerning  whether  con- 
tracts signed  between  the  bank  and  the  ROC  or  its  agencies  remain  in 
force  after  withdrawal  of  recognition,  since  the  ROC  would  cease  to 
exist  in  American  eyes.  This  issue  is  discussed  elsewhere  in  this  study 
in  the  context  of  United  States-ROC  treaties.  It  should  be  noted,  how- 
ever, that  the  case  for  continuing  the  validity  of  contracts  is  especially 
strong.  Contracts  generally  concern  commercial  matters  and  private 
rights.  A  fair  quid  pro  quo  is  exchange  such  that  the  breaking  of  a  con- 
tract is  likely  to  lead  to  unjust  enrichment  or  unfair  damage  to  one  of 
the  parties. 

Overseas  Private  Investment  Company. — OPIC  provides  insurance 
and  guarantees  against  war,  expropriation,  and  non-convertibility  for 
American  investments  in  "less  developed  friendly  countries  and  areas" 
and  also  operates  a  direct  loan  program  to  new  companies  in  these  coun- 
tries or  areas.85  It  is  expected  that  non-convertibility  and  expropriation 
risk  insurance  will  gradually  be  passed  over  to  private  industry.86  If 

OPIC  insurance  and  guarantees  are  extended  in  accordance  with  an 
agreement  signed  between  the  United  States  and  the  foreign  govern- 
ment which  provides  adequate  protection  against  the  insured  risks.87 
If  this  agreement  lapses  upon  the  withdrawal  of  recognition  and  no 
now  agreement  is  signed,  then  OPIC  insurance  of  investments  in 
Taiwan  will  cease. 

Unlike  Export-Import  Bank  programs,  OPIC  is  considered  assist- 
ance, and  hence  is  covered  by  the  provisions  of  Section  2370(b) ,  (f), 
and  (t)  which  prohibit  deals  with  Communist  countries  or  countries 
with  which  the  United  States  has  severed  diplomatic  relations. 

Most-Favored-Nation. — This  principle  of  non-discrimination  de- 
clares  that  "except  as  otherwise  provided  .  .  .  any  duty  or  other  im- 
port restriction  or  duty-free  treatment  proclaimed  in  carrying  out  any 
trade  agreement  under  this  chapter  shall  apply  to  products  of  ail 
foreign  countries."88  In  practice  two  columns  of  rates  of  duties  are 
established,  with  specified  countries,  e.g.,  "China  (any  part  of  which 
may  be  under  Communist  domination  or  control"  in  column  2  with 
higher  rates,  and  "all  other  countries"  in  column  l.89 

The  statute  defines  "country"  as  a  "political  entity  known  as  a  na- 
tion.** 00  The  regulations,  however,  provided  that  "colonies,  possessions, 
rotectorates  outside  the  boundaries  of  the  mother  country  are  con- 
sidered separate  countries."91  (Emphasis  added.)  Thus,  there  does  not 
appear  to  be  any  difficulty  in  listing  Taiwan  in  column  1  after  with- 

D.8.C.  2482(d). 
2  U.S. C.  2191 

0.2199(b). 
2   0  8  C.   219(a).  Soo  also,   Agreement  relating  to  cunrantoes  for  prolocts  In  Taiwan 

oa« •'«  of  the  l" ii it «m1  States   (1956)   and  amendment.  TIAS  2657. 

•  D.S.C.  1881. 
**•  19  D.8.C.  1202(e),  (f). 
*"  19  U.8.C.  1202. 
•»  19  C  P.R.  184  l. 
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drawal  of  recognition,  although  a  change  in  phrasing  would  be  neces- 
sary so  that  Taiwan  would  not  be  described  as  "China." 

Export  Administration  Act. — This  statute  gives  the  President  broad 
discretionary  powers  to  control  American  exports  for  economic  and 
foreign  policy  reasons.92  The  Department  of  Commerce  controls  ex- 
ports through  the  issuance  of  general  licenses  for  most  goods,  and 
validated  (specific)  licenses  for  goods  appearing  on  the  Commodity 
Control  list.  (See  also  the  section  on  arms  transfers,  infra,  for  a  dis- 
cussion of  the  export  of  military  and  high  technology  items.) 

At  present  Taiwan  and  "China  excluding  the  ROC"  are  listed  in 
separate  control  categories.93  After  withdrawal  of  recognition,  some 
other  phrasing  can  produce  the  same  result.  It  should  be  noted  that 
the  absence  of  diplomatic  relations  would  not  affect  exj^ort  controls 
since  section  3(1)  (a)  of  the  1969  Export  Administration  Act  refers  to 
"all  countries  with  which  we  have  diplomatic  or  trading  relations.*' 
(Emphasis  added.) 

Johnson  Debt  Default  Act. — This  act  imposes  a  criminal  sanction  on 
persons  in  the  United  States  who  deal  in  the  securities  of  a  foreign 
government  or  extend  loans  to  a  foreign  government  that  is  in  default 
of  payments  due  the  United  States. 94  It  does  not  apply  to  transactions 
of  the  World  Bank.  Whether  the  financing  of  a  particular  transaction 
is  a  "loan"  depends  on  the  economic  function  rather  than  the  formal 
title.  Credit  sales  of  agricultural  commodities  are  not  considered  loans, 
nor  are  various  bona  fide  commercial  credits.95 

The  PRC  is  currently  considered  to  be  the  party  in  default  of  loans 
made  by  the  United  States  to  the  ROC  before  19-17.  If  Taiwan  becomes 
a,  subdivision  of  the  PRC  after  withdrawal  of  recognition,  then  in  the 
absence  of  amending  legislation  the  restrictions  of  the  Johnson  Act 
will  apply  to  dealings  with  Taiwan. 

ARMS    TRANSFERS 

The  statutory  scheme  for  arms  transfers  is  based  on  the  Military 
Assistance  Program  96  under  the  Foreign  Assistance  Act,97  and  the 
Arms  Export  Control  Act  (amending  the  earlier  Foreign  Military 
Sales  Act)98  and  supported  by  the  International  Traffic  Arms  Regula- 
tions 99  issued  by  the  secretary  of  state.  These  various  laws  were  amend- 
ed and  brought  under  a  single  statutory  authority  by  the  International 
Security  Assistance  and  Arms  Export  Control  Act  of  1976. 10° 

The  Military  Assistance  Program  authorizes  the  President  "to  fur- 
nish military  assistance,  on  such  terms  and  conditions  as  he  may  det er- 
mine, to  any  friendly  country  or  international  organization,  the  assist- 
ing of  which  the  President  finds  will  strengthen  the  security  of  the 
United  States.101  (Emphasis  added.)  Assistance  is  provided  through 
grants  and  loans  of  military  items,  as  well  as  training  of  foreign  mili- 


02  50  U.S.C.  App.  2401. 

83  15  C.F.R.  38o.4,  supplement  1. 

M18  U.S.C.  955. 

85  42  Op.  Att'y  Gen.  15  (1963),  27  (1967). 

96  22  U.S.C.  2301  et  seq. 

87  22  U.S.C.  2151  et  seq. 

88  82  Stat.  1320  ;  22  U.S.C.  2751  et  seq. 
00  22  C.F.R.  121.01  et  seq. 

100  90  Stat.  729. 

101  22  U.S.C.  2311. 
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tary  personnel.  The  Military  Assistance  Program,  including  the  Mili- 
tary Assistance  Advisory  Group,  will  terminate  at  the  end  of  1977, 
except  for  some  training  programs  and  for  some  commitments  made 
under  section  2318  prior  to  September  30, 1977.102 

As  discussed  earlier,  a  number  of  limitations  on  assistance  are  im- 
posed by  section  2370,  which  bars  dealings  with  Communist  countries 
and  countries  with  which  diplomatic  relations  have  been  severed,  un- 
less a  waiver  is  obtained.  Section  2364  provides  some  relief  by  authori- 
izing  the  President  to  spend  each  year  up  to  $250  million  plus  another 
$100  million  in  foreign  currency,  without  regard  to  the  limitations  of 
section  2370,  if  he  determines  that  such  spending  "is  important  to  the 
security  of  the  United  States"  and  also  reports  to  Congress.103  In  addi- 
tion, the  President  may  order  up  to  $67.5  million  from  the  stocks  of 
the  Department  of  Defense  subject  to  reimbursement  from  subsequent 
appropriations  in  emergency  situations.104  Title  I,  section  101(a)  of 
the  International  Security  Assistance  and  Arms  Export  Control  Act, 
however,  sets  spending  limits  of  $197  million  for  FY  1976  and  $177 
million  for  1977,  section  2364  notwithstanding.  At  present,  Taiwan  re- 
ceives only  limited  funds  under  the  Foreign  Assistance  Act  for  train- 
ing of  personnel.  In  case  of  emergency,  however,  assistance  may  be 
n  under  the  above  sections. 

In  the  Foreign  Military  Sales  Act,  Congress  declared : 

The  need  for  international  defense  cooperation  among  the 
United  States  and  those  friendly  countries  to  which  it  is  allied 
by  mutual  defense  treaties  is  especially  important,  since  the 
effectiveness  of  their  armed  forces  to  act  in  concert  to  deter  or 
defeat  aggression  is  directly  related  to  the  operational  com- 
patibility of  their  defense  equipment.105 

Sales  are  made  to  "friendly  countries"  where  such  sales  will 
strengthen  the  United  States  and  promote  world  peace.106  Limitations 
are  placed  on  sales  of  sophisticated  equipment  to  underdeveloped 
countries,  but  a  specific  exception  is  made  for  Taiwan.107  Sales  of  over 
£2.~>  million  or  of  major  defense  equipment  must  be  reported  to  Con- 
gress, which  may  block  the  transaction  by  concurrent  resolution  unless 
the  President  certifies  that  "an  emergency  exists  which  requires  such 
'-ale  in  the  national  interest  of  the  United  States."  108  The  limitations 
of  seel  ion  2370  apply  to  arms  sales  as  well. 

The  majority  of  sales  are  on  cash  or  120  day  terms.109  Sales  on  credit 
are  also  permitted.110  The  International  Security  Assistance  and  Arms 
Exporl  Control  Art  increased  the  maximum  term  of  credit  from  ten  to 
twelve  years  and  also  increased  the  amount  of  credit  available.111  ap- 
parently  to  help  soften  the  effects  of  phasing  out  the  grant  program, 
lu  addition,  the  United  States  may  provide  guarantees  against  both 

ternatlonal  Security  Assistance  and  Arms  Export  Control  Act   (ISAAEC),  Title  I, 
04,  105.  ."11  :  22  D.S.C.  2321  iii.  I  |),  2347. 

111    Bee  also  'J'-'  D.S.C.  2314,  2318(a).  2360(a). 
SAABC,  'liiir  l.  sec.   n>2  reduced  the  limit  from  the  earlier  $150  million,  22  U.S.C. 
!2  1    S.C.  2111. 
('.  2781  ;  s<-<>  also  [SAABC,  Title  IT,  sec.  202. 
un  ->.j  |-  i^  (i    27S8 

22  r'sr  2754! 

!2  D.S.C.  2776;  ISAABC,  Title  11,  sec.  211(b). 

22  D.S.C  2762 

■ 

u»Tltle  EI,  sec  208,  210;  22  D.S.C.  2703,  2764,  2771. 
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political  and  credit  risks  on  financing  arms  sales.112  The  President  also 
may  authorize  co-production  or  licensed  production  outside  the  United 
States  when  it  "best  serves  the  foreign  policy,  national  security,  and 
economy  of  the  United  States."  113 

Private  American  arms  dealers  must  register  with  the  Office  of  Mu- 
nitions Control,  and  also  must  obtain  a  license  for  export  of  any  items 
appearing  on  the  Munitions  List.  Licenses  could  be  revoked  or  amended 
without  notice  by  the  secretary  of  state  whenever  he  "deems  such  ac- 
tion to  be  advisable."  11A 

The  principal  criterion  for  arms  transfers  is  that  the  buyer  is  a 
"friendly  country."  As  discussed  earlier,  it  should  be  possible  to  con- 
tinue sales  if,  after  withdrawal  of  recognition,  Taiwan  is  treated  as  a 
"de  facto  recognized  friendly  country."  In  addition,  it  should  be  noted 
that  the  "Japanese  formula"  would  impose  additional,  though  not  in- 
surmountable difficulties.  Parts  of  the  statutory  scheme  are  framed  in 
terms  of  government-to-government  transactions,  and  also  contem- 
plate the  participation  of  American  diplomatic  missions  and  military 
officers  abroad.115  Taiwanese  parties  in  the  United  States  might  have 
more  difficulty  dealing  with  American  officials  and  corporations  if  they 
represent  a  "private"  corporation  rather  than  the  Taiwan  government. 

IMMIGRATION 

Numerical  Limits. — It  is  specified  in  8  U.S.C.  1152  that  the  number 
of  immigrant  visas  and  conditional  entries  made  available  "to  natives 
of  any  single  foreign  state"  shall  not  exceed  20,000  a  year.  "Each  inde- 
pendent country,  self-governing  dominion,  mandated  territory,  and 
territory  under  the  international  trusteeship  system  of  the  United  Na- 
tions .  .  .  shall  be  treated  as  a  separate  foreign  state  .  .  .  when  ap- 
proved b}r  the  Secretary  of  State.  All  other  inhabited  lands  shall  be 
attributed  to  a  foreign  state  specified  by  the  Secretary  of  State."  116  If 
an  area  is  found  to  be  a  "colony  or  other  component  or  dependent 
area"  of  a  foreign  state,  the  quota  for  that  area  is  3  percent  of  the 
quota  for  the  foreign  state  or  600.117  The  secretary  of  state  appears  to 
have  the  authority  to  take  "appropriate  action"  in  adjusting  quotas 
if  the  territorial  limits  of  a  foreign  state  change.118 

At  present,  the  "China"  quota  encompasses  both  Taiwan  and  the 
mainland.  The  state  against  whose  quota  an  immigrant  is  counted  gen- 
erally depends  on  the  alien's  place  of  birth.  For  example,  a  person 
horn  in  Hong  Kong  would  be  charged  to  the  dependent  area  quota  for 
Great  Britain ;  a  person  from  Hong  Kong  born  in  Taiwan  or  the  PRC 
would  be  charged  against  the  20,000  limit  for  China. 

The  law  as  presently  written  would  present  difficulties  after  the 
withdrawal  of  recognition.  There  is  little  room  for  ambiguities,  since 
all  "inhabited  lands"  are  foreign  states  or  are  attributed  to  foreign 
states.  Obviously,  the  PRC  would  be  very  unhappy  with  a  designation 
by  the  secretary  of  state,  even  for  purely  internal  purposes,  that  Tai- 

"*22  U.S.C.  2764. 

U3  22  U.S.C.  2791. 

^ISAAEC.  Title  II,  sec.  213  (2)  (A);  22  U.S.C.  2791. 

«522   U.S.C.    2752,   2321;   ISAAEC,   Title  I,   sec.   104(2). 

110  8  U.S.C.  1152(b). 

117  8  U.S.C.   1152(c).   Before  January  1977  the  quota  was  1   percent. 

118  65  U.S.   Code  Congressional  and  Administrative  News  3228;  8  U.S.C.   1152(d). 


138 

wan  is  an  "independent  country  or  self -governing  dominion."  This 
designation  also  would  double  the  "Chinese'-  quota  to  40,000.  Treating 
Taiwan  and  the  PRC  as  a  single  state  so  that,  in  a  manner  similar  to 
the  present  arrangement,  both  could  share  in  the  "China"  quota  might 
also  create  problems.  Such  an  action  might  affect  the  interpretation  of 
other  statutes  that  limit  dealings  with  countries  or  areas  having  a 
"Communist  government"  or  "controlled  by  a  Communist  govern- 
ment." Moreover,  if  Taiwan  were  treated  as  a  "colony  or  other  com- 
ponent or  dependent  area"  of  the  PEC,  then  the  limit  of  600  immi- 
grant visas  would  apply. 

In  this  instance,  specific  legislation  may  be  needed  so  that  an  ade- 
quate number  of  immigrant  visas  would  be  made  available,  without 
either  declaring  Taiwan  an  "indepedent  country  or  self-governing 
dominion"  or  suggesting  that  it  is  part  of  a  "Communst  country."  An 
adequate  number  might  be  the  average  annual  number  of  immigrant 
visas  issued  to  residents  of  Taiwan  since  the  new  quota  system  was  in- 
stituted in  1905.  Another  possible  solution  would  be  to  treat  Taiwan  as 
an  integral  part  of  China  (so  that  Taiwan  would  share  in  the  China 
quota),  'hut  at  the  same  time  to  declare  that  Taiwan  is  not  under  the 
control  of  a  Communist  government.  This  is  somewhat  awkward  since 
Taiwan  would  be  a  part  of  China  for  immigration  purposes,  but  a 
de  facto  recognized  country  for  other  purposes  (including  deporta- 
tion). It  is  not  unprecedented,  however,  since  the  United  States  now 
treats  the  PRC  in  a  similar,  although  reversed,  manner. 

Deportation. — Three  steps  in  determining  a  "country"  to  which  an 
alien  will  be  deported  are  established  in  88  U.S.C.  1253(a).  Under  the 
first  priority,  deportation  is  to  "a  country  promptly  designated  by 
the  alien  if  that  country  is  willing  to  accept  him  into  its  territory."  In 
order  to  facilitate  deportation  and  reduce  the  number  of  "undeporta- 
bles,"  courts  have  interpreted  "country"  very  broady.  "Any  place  pos- 
sessing a  government  with  authority  to  accept  an  alien  deported  from 
the  United  States  can  qualify  as  a  'country'  under  the  statute."  Chan 
Ch  iu  n  v.  Esperdy  285  F.  2d  353.  354  (2d  Cir.  1960)  (holding  that  Hong 
Kong,  a  colony,  is  a  "country"  for  purposes  of  the  first  priority).  Also 
found  to  be  "countries"  were  Taiwan,  a  place  whose  legal  status  is 
"undetermined,"  R oners  v.  Cheng  Fu  Sheng,  280  F.2d  663  (D.C.  Cir, 
I960),  and  the  PRC,  a  countrv  not  recognized  de  jure.  Bom  Sin  v, 
Esperdy,  209  F.  Sunn.  3  (S.P.N. Y.  1962)'. 

A  procedural  problem  arises  under  the  first  priority  if  the  countrv 
designated  by  the  alien  has  no  diplomatic  relations  with  the  United 
States.  In  such  a  case,  the  attorney  general  would  be  unable  to  inquire 
whether  that  country  would  accept  the  alien.  Wong  v.  Esperdy,  197 
F.Supp.914  (S.D.N.Y.  1961). 

If  the  first  priority  fails,  then  the  attorney  general  is  directed  to 
deport  the  alien  "to  any  country  of  which  such  alien  is  a  subject  na- 
( Lonal,  or  cil  w>?n  if  such  country  is  willing  to  accept  him  into  its  terri- 
tory. Although  in  the  same  paragraph  of  the  same  statute,  "country" 
18  interpreted  differently  for  the  second  prioritv  than  for  the  first. 
Under  the  present  situation  where  the  United  States  recognizes  the 
ROC,  courts  have  refused  to  treat  Chinese  respondents  as  citizens  of 
the  PRC  for  purposes  of  the  wcond  priority.  Ng  Ka?n  Fookv  Esprrdy, 
320  F.  gd  86  (2d  Cir.  1963)  ;  Lee  Wei  Fang  v.' Kennedy,  317  F.  2d  180 


139 

(D.C.  Cir.  1963),  cert.  den.  375  U.S.  833  (at  least  where  actual  alle- 
giance to  the  PEC  was  not  shown).  The  reasoning  appears  to  be  that 
the  concept  of  "subject  national,  or  citizen"  must  involve  allegiance  to  a 
legitimate  national  authority.  To  imply  such  a  status  for  the  PRC 
would  contravene  the  executive  policy  to  withhold  de  jure  recognil  ion. 
Thus,  the  inability  to  deport  aliens  to  countries  not  recognized 
de  jure,  at  least  in  the  case  of  a  divided  country,  may  be  due  not  only 
to  the  lack  of  channels  of  communication  but  also  an  unwillingness  to 
deal  with  the  unrecognized  foreign  government.  Tn  a  case  decided 
after  the  establishment  of  the  Liaison  Offices  in  Poking  and  Washing- 
ton, a  person  born  on  the  China  mainland  was  held  not  to  be  a  citizen 
of  the  PEC.  The  Department  of  State  said  in  response  to  an  inquiry 
from  the  court : 

Normally,  the  United  States  does  not  deport  aliens  to  coun- 
tries with  whose  governments  we  do  not  have  diplomatic  rela- 
tions. At  the  present  time,  with  respect  to  persons  who  come 
from  mainland  China  and  claim  to  be  citizens  of  the  People's 
Republic  of  China  and  not  the  Republic  of  China,  we  believe 
there  is  no  appropriate  government  with  which  we  have  rela- 
tions for  the  purpose  of  directing  a  request  pursuant  to  section 
1253A.  Cheng  v.  INS,  521  F.2d  1351, 1353  (3d  Cir.  1975) . 

While  this  is  a  second  priority  case,  the  same  reasoning  might  also 
be  applied  to  the  first  priority. 

If  the  first  two  priorities  fail,  the  statute  permits  deportation  to  any 
of  six  categories  of  "countries"  to  which  the  alien  has  some  ties  such 
as  the  country  where  he  was  born  or  from  where  he  entered  the  United 
States,  or  to  any  other  country  willing  to  accept  him.  For  purposes  of 
the  third  priority,  "country"  generally  refers  to  a  geographical  area 
rather  than  a  political  entity. 

After  withdrawal  of  recognition,  there  would  be  no  problem  of 
communication  with  the  Taiwan  authorities,  even  under  the  "Jap- 
anese formula."  A  problem  would  arise,  however,  if  Taiwan  were  not 
considered  a  "country"  for  deportation  purposes  because  it  is  not  rec- 
ognized de  jure  following  the  reasoning  of  Cheng  v.  INS.  One  solu- 
tion would  be  to  have  a  statement  by  the  executive  branch  that  treat- 
ing Taiwan  as  a  "country"  for  this  purpose  contravenes  no  executive 
policy.  The  courts  might  also  be  urged  to  treat  de  jure  and  de  facto 
recognized  countries  alike,  unless  there  is  an  express  executive  or  con- 
gressional policy  to  the  contrary. 

Miscellaneous  Matters. — Several  procedural  obstacles  would  arise  if 
there  were  no  American  diplomatic  or  consular  officers  in  Taiwan. 
Visas  are  generally  issued  at  the  consulate  where  the  alien  resides,119 
posing  difficulties  for  immigrants  from  Taiwan.  Similarly,  passports 
issued  outside  the  United  States  are  handled  by  diplomatic  or  con- 
sular officers.  Both  of  these  requirements  could  be  waived.120 

In  8  U.S.C.  1253(h)  the  attorney  general  is  permitted  to  withhold 
deportation  at  his  discretion  for  reasons  of  foreign  policy  or  "to  any 
country  in  which  in  his  opinion  the  alien  would  be  subject  to  perse- 
cution on  account  of  race,  religion,  or  political  opinion."  Fear  of  per- 

U98  U.S.C.  1202(c)  ;  22  C.F.R.  42.110,  42.117.  41.110. 

1*>22  U.S.C.  211(a).  8  U.S.C.  1182(c)  ;  22  C.F.R.  41.114,  41.6;  8  C.F.R.  212.1. 
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sedition  in  one  part  of  the  country  is  not  sufficient  if  the  alien  would 
be  safe  in  another  part;  e.g.,  Lavdas  v.  Holland,  235  F.  2d  955  (3d.  Cir. 
1056)  (one  island  in  Greece).  If  Taiwan  were  treated  as  a  part  of 
China,  it  might  be  that  a  person  would  have  to  be  persecuted  in  both 
places  before  this  exception  would  apply. 

The  admission  on  parole  of  certain  refugees  on  an  emergency  basis 
pending  regularization  of  their  status  is  permitted  in  8  U.S.C.  1153 
( a )  (7) .  Under  this  program,  an  alien  must  make  application  in  a  non- 
Communist  "country,*'  and  satisfy  an  American  immigration  officer 
that  the  alien  has  fled  from  a  Communist  area  because  of  persecution; 
in  addition,  the  alien  cannot  be  a  "national  of  the  country"  where  the 
application  is  being  made.  If  Taiwan  were  treated  as  a  part  of  China, 
then  it  would  appear  that  a  person  fleeing  persecution  by  the  PRC 
could  not  apply  for  parole  from  Taiwan. 

A  number  of  Taiwan  businessmen  now  enter  the  United  States  un- 
der 8  U.S.C.  1101(a)  (15)  (E)  as  traders  or  investors  operating  pur- 
suant to  the  Treaty  of  Friendship,  Commerce,  and  Navigation  be- 
tween the  United  States  and  the  ROC.  If  this  treaty  lapses  upon  with- 
drawal of  recognition,  then  no  other  persons  can  enter  via  this  chan- 
nel, and  treaty  traders  and  investors  presently  in  the  United  States 
may  have  to  return  to  Taiwan. 

V.  Treaties   (and  Executive  Agreements) 

Treaties  in  Force  (1976)  lists  fifty-nine  treaties  and  executive  agree- 
ments (together  with  amendments)  between  the  United  States  and  the 
ROC.  "While  all  are  technically  in  force,  many  in  fact  have  little  or  no 
operational  consequences  at  present.  Several  treaties  concern  political 
relations  between  the  two  countries  during  the  earlier  part  of  the 
century.121  Others  deal  with  economic  and  military  relations  in  "World 
War  II  and  the  early  1950s.122  There  are  also  agreements  concerning 
loans  and  transfers  of  naval  vessels  to  Taiwan,123  and  construction  of 
various  communications  and  defense  facilities  on  Taiwan,124  some  of 
these  provide  for  American  ownership  or  eventual  return  of  the  items 
concerned.  Other  agreements  deal  with  matters  that  are  in  the  process 
of  being;  phased  out,  including  the  status  of  forces  agreement125  and 
the  Military  Assistance  Advisory  Group.126  There  are  also  a  number 
of  expired  agricultural  commodities  agreements.127 


121  Tro.it v  looking  to  the  advancement  of  the  cause  of  cencral  peace  (1915).  Treaty  8erie» 
(TS)  619,  619A  :  Treaty  of  arbitration  (1082),  TS  857:  Treaty  for  the  relinquishment  of 
extra-territorial  rights  in  China  (1943),  TS  0S4. 

ment  concerning  the  United  States  relief  assistance  to  the  Chinese  people  (1047), 
TIAS  1074  :  Agreement  relating  to  duty-free  entry  of  relief  croon's  (194S).  TIAS  2740.  3151. 
Agreement    relating  to  claims   resulting  from  activities  of  United   States  military  forces 
in  China    (1948),  TIAS   I77r»;   Agreemenl   relating  to  the  presence  of  the  United  States 
armed  forces  In  China   no-17).  TIAS  1715.  Agreement  relating  to  the  furnishing  certain 
materials  to  China  for  the  defense  of  Taiwan   (1951),  TIAS  2208:  Agreement  relating  to 
inces  required  by  the  Mutual  Security  Act  of  1951    (1951),  TIAS  2C>04.  Preliminary 
pi  t   regarding  principles  applied  to  mutual  aid  in  the  prosecution  of  the  war  against 
12),  58  Stat  1494  :  Agreement  under  Section  8(e)  of  Lend-Leaee  Act  (1040), 
TIAS    1746:    Agreement   Oil   the  disposition  of  lend  lease  supplies  in  Inventory  or  procure- 
ment in  the  United  States  (1946),  TIAS  1583. 

tS   297P.    (and  amendments)  ;   TIAS  41S0   (and  amendments)  ;  TIAS  4274;  TIAS 

TIAS  6288  :  TI  \S  8628. 
reements   were  Rigned   to  construct  defense  facilities.  TTAS   8713.  a  scatter  ware 
radio   facility,   TTAS   5175;   a   communications  facility,   TIAS   517G ;   and  a  scatter  wave 
rucilitv.  TIAS  .",177. 
i  • 

I  \s  2712.  See  also  TIAS  8571    (and  amendments)  and  TIAS  4812  (disposal  of  sur- 
plus military  material). 

:  \s  5010;  5151,  .r»210.  5589,  5717,  5718,  8895  (all  with  amendments). 
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Another  group  of  agreements  concern  routine  or  relatively  routine 
matters  such  as  postal  service,128  free  entry  privileges  for  personal 
articles  of  consular  officers,129  and  length  of  validity  and  fees  for  non- 
immigrant visas.130  Still  others  deal  with  various  kinds  of  scientific 
and  educational  cooperation.131 

This  leaves  only  a  small  number  of  treaties  and  agreements  that 
are  still  operational  and  concern  relatively  important  matters.  The 
Mutual  Defense  Treaty 132  was  discused  earlier.  The  Treaty  of 
Friendship,  Commerce,  and  Navigation  133  established  the  framework 
for  political  and  commercial  relations  between  the  two  parties,  and  is 
the  basis  for  a  broad  range  of  private  rights  enjoyed  by  nationals  of 
each  party.  This  treaty  Avas  signed  in  1946,  but  an  exchange  of  notes  in 
1950  limited  its  operation  to  the  territory  actually  under  the  control  of 
the  Taiwan  government.134  Similarly  the  air  transport  agreement 
signed  in  1946  established  routes  between  the  China  mainland  and  the 
United  States.  The  agreement  was  later  amended  to  suspend  the  oper- 
ation of  these  routes  and  to  establish  new  routes  to  and  from 
Taiwan.135 

According  to  42  U.S.C.  2153  an  agreement  for  cooperation  con- 
cerning civil  uses  of  atomic  energy  must  be  signed  before  nuclear 
materials  are  transferred  to  another  government.  Such  an  agreement 
was  signed  with  Taiwan  in  1972. 136  It  contains  guarantees  by  Taiwan 
not  to  use  the  materials  for  military  purposes  and  not  to  transfer  any 
material  or  restricted  technical  data  to  unauthorized  persons  or  ''be- 
yond the  jurisdiction  of  the  government  of  the  ROC."  Various  safe- 
guards are  specified  in  this  agreement  and  in  a  companion  trilateral 
agreement  among  the  United  States,  Taiwan,  and  the  International 
Atomic  Energy  Agency.137  The  bilateral  agreement  is  in  force  for 
thirty  years,  with  no  provision  for  earlier  denunciation.  The  trilateral 
agreement  terminates  upon  termination  of  the  bilateral  agreement 
or  unilateral  termination  by  one  party  on  six  months  notice  (except 
that  it  remains  effective  with  respect  to  special  fissionable  materials). 
Under  these  agreements,  Taiwan  has  begun  a  major  program  of  build- 
ing nuclear-powered  electric  generating  plants. 

There  are  two  agreements  setting  up  ''voluntary"  textile  quotas  for 
Taiwan  exports  to  the  Unitd  States.138  These  are  part  of  the  Arrange- 

1118  Agreement  for  the  exchange  of  international  money  orders  (1957),  TIAS  3995,  Parcel 
post  convention  (1916),  39  Stat.  1665;  Agreement  for  exchange  of  insured  parcel  post 
(1957).  TIAS  3941. 

129  6  Bevans  727. 

130  TIAS  3539. 

131  Agreement  on  technological  advancement  in  connection  with  water  resources,  land 
utilization,  and  various  fields  of  irrigated  agriculture  (1972),  TIAS  7374:  Agreement  for 
financing  certain  educational  and  cultural  exchange  programs  (1964).  TIAS  5572:  Agree- 
ment relating  to  the  establishment  and  operation  in  Taipei  of  a  United  States  Navy 
Medical  Research  Unit  (1955),  TIAS  3493:  Agreement  concerning  the  status  of  the  Ameri- 
can Embassy  School  of  Chinese  Language  and  Area  Studies  at  Taichung  and  its  personnel 
and  of  Chinese  Embassy  personnel  studying  in  the  Washington  area  (1969).  TIAS  6759: 
Agreement  relating  to  cooperation  in  science  and  technology  (1969),  TIAS  0039  ;  Ar- 
rangement for  the  direct  exchange  of  certain  information  regarding  the  traffic  in  narcotic 
drug?  (1047).  6  Bevans  797. 

132  TIAS  3178. 

133  TIAS  1871. 

134  The  texts  of  the  notes  are  unavailable,  but  the  substance  is  mentioned  in  a  footnote 
to  the  Treaty  of  Friendship.  Commerce,  and  Navigation  in  Treaties  in  Force.  For  some 
unexplained  reason  that  may  or  may  not  be  significant,  that  footnote  is  not  included  in 
the  1!>75  and  1976  editions  of  Treaties  in  Force. 

135  TIAS   1600.   0773. 

136  TIAS  7364.  7834  ;  see  also,  Acrreement  providing  for  a  grant  for  the  acquisition  of 
nuelear  research  and  training  equipment  and  materials   (1959),  TIAS  4371. 

137  TIAS  721'^ 

138  TIAS  7S2l'.  8033. 
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ment  Regarding  International  Trade  and  Textiles  concluded  in* 
Geneva  on  December  20,  1973.  Although  not  a  party  to  the  arrange- 
ment. Taiwan  has  agreed  to  abide  by  its  provisions.  Quota  agreements 
tend  to  be  of  short  duration  (these  two  expire  in  December,  1977)  with 
periodic  renewals. 

Finally,  there  is  an  agreement  for  relief  from  double  taxation  on 
earnings' from  operation  of  ships  and  aircraft,139  an  Overseas  Private 
Investment  Corporation-related  agreement  on  guarantees  for  projects 
in  Taiwan  proposed  by  nationals  of  the  United  States,140  and  a  series 
of  agreements  relating  to  the  considerable  sums  of  American  owned 
Taiwan  currency  accumulated  through  various  earlier  military  and 
economic  assistance  programs.141 

It  should  be  noted  that  all  the  treaties  of  continuing  importance  are 
limited  by  either  their  terms,  subsequent  amendment,  or  clear  impli- 
cation to  apply  only  to  the  territory  actually  controlled  by  the  govern- 
ment on  Taiwan. 

Earlier  sections  of  this  study  have  discussed  the  effects  on  treaties 
and  other  international  agreements  if,  after  withdrawal  of  recogni- 
tion. Taiwan  were  regarded  as  either  a  political  subdivision  of  the 
PRC  or  a  new  sovereign  state.  It  is  less  certain  what  the  effects  would 
be  if  Taiwan  were  regarded  as  the  de  facto  recognized  government  of 
an  entity  having  international  personality.  Again,  international  law 
does  not  give  clear  guidance. 

One  possibility  is  that  after  withdrawal  of  de  jure  recognition,  all 
treaties  and  agreements  would  lapse  since  one  of  the  signatories,  the 
ROO;  would  no  longer  "exist/'  This  result  may  not  be  desirable  for 
the  United  States,  since  the  preservation  of  some  obligations — such 
as  those  conr-erning  textile  quotas,  civil  aviation,  or  safeoriards  for 
nnclear  materials— is  certainly  in  our  interest.  The  termination  of 
such  treaties  also  would  upset  many  economic  and  other  relations  with 
Taiwan. 

A  second  possibility  is  that  treaties  applying  only  to  territory  actu- 
ally controlled  by  Taiwan  would  remain*  in  "force  even  after  with- 
drawal of  do  jure  recognition.  The  question  is  complicated  by  the  fact 
that,  although  there  are  some  treaties  the  United  States  would  wish 
to  preserve,  there  may  be  others  which  for  reasons  of  policv  the  United 
States  would  wish  to  terminate-— e.g.,  the  Mutual  Defense'Treaty.  Are 
there  means  of  keeping  the  former  and  removing  the  latter? 

One  distinction  sometimes  applied  in  international  law  is  between 
treaty  obligations  that  are  political  and  those  that  are  non-political 
or  technical.  If  may  be  argued  that  political  treaties  would  be  nullified 
by  withdrawal  of  recognition,  since  that  is  a  political  act  intended  to 
alter  political  relations.  The  Mutual  Defense  Treaty,  a  thoroughly 
]x>litiral    matter,   would   therefore  be  terminated,   lint   other    (noii- 

'  If  '.'<"-, t  .-,r>oo. 

.j"  Economic  aid  ncroowont   (1049).  TTAS  1837,  1023.  3077.   58SS  :    Ajrreemont  PStflMlah- 
tag   .  mint  commission  op  rural  reconstruction  in  rinnn  (104S)    TIAS  1848   1975- Ae-ree- 

,"       '    ,,f    ,,., Ill  ['■  "    -'  ';'-'1    ?908:   Agreement  regarding  the  ownership 
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political)    obligations  concerning  ongoing  matters  of  trade,  invest- 
ments, and  cultural  relations  could  be  continued. 

This  distinction  presents  several  problems.  First,  the  hard-to-draw 
iline  between  political  and  non-political  matters  is,  in  the  end,  a  fairly 
arbitrary  one.  Is  an  agreement  to  supply  Taiwan  with  nuclear  mate- 
rials for  the  generation  of  electricity  an  economic  or  a  political  mat- 
ter? What  about  an  Export-Import  Bank  loan  to  build  a  plant  that 
produces  military-related  materials?  The  principal  problem  arises  not 
with  respect  to  the  Mutual  Defense  Treaty,  but  with  the  Treaty  of 
Friendship,  Commerce,  and  Navigation  which  is  the  basis  for  many 
economic  and  cultural  ties  and  which  also  specifies  a  definite  political 
relationship.  If  this  treaty  lapses  because  of  its  political  character, 
then  economic  and  cultural  relationships  would  be  severely  disrupted. 
If  this  treaty  does  not  lapse  despite  its  political  character,  then  as  a 
lecral  matter  why  should  the  Mutual  Defense  Treaty  be  treated  differ- 
ently? 

A  different  distinction  might  be  used  that  selectively  removes  only 
the  Mutual  Defense  Treaty;  namely,  between  military  and  non-mili- 
tary obligations.  There  is  no  clear  international  law  precedent  for  such 
a  distinction,  but  then  the  entire  situation  is  quite  unprecedented. 

Perhaps  the  most  straightforward  approach  would  be  to  argue  that 
the  legal  consequences  of  withdrawing  de  jure  recognition  are  unclear, 
with  respect  both  to  the  status  of  Taiwan  itself  and  to  the  question 
of  whether  pre-existing  treaties  remain  in  effect.  International  law 
does  not  require  that  treaties  affecting  only  the  territory  controlled 
by  the  Taiwan  authorities  must  lapse.  On  the  contrary,  there  is  strong 
support  for  protecting  on-going  relations,  especially  those  involving 
commercial  affairs  and  private  rights.  At  this  point,  rather  than  try 
to  impose  legal  precision  on  a  basically  ambiguous  situation,  the 
United  States  could  state  which  treaties — perhaps  all — it  considered 
still  to  be  in  force.  Alternatively,  the  United  States  could  state  that 
as  a  matter  of  Jaw,  all  treaties  remain  in  force,  but  then  terminate  any 
specific  treaty  in  the  manner  prescribed  by  its  terms. 

It  should  be  noted  that  methods  other  than  treaty  relations  could 
be  used  to  attain  the  same  substantive  results.  Rather  than  a  textile 
quota  agreement,  arrangements  similiar  to  those  limiting  Japanese 
steel  exports  to  the  United  States  in  1972  could  be  employed. 

Finally,  civil  aviation  may  present  some  special  problems.  The  Civil 
Aeronautics  Board  is  required  to  act  "consistently  with  any  obligation 
assumed  by  the  United  States  in  any  treaty,  convention,  or  agreement 
that  mav  be  enforced  between  the' United  States  with  any  forcing 
country."  142  The  United  States  is  a  member  of  the  Chicago  Conven- 
tion which  requires  that  no  scheduled  international  air  service  may 
operate  "without  the  prior  consent  of  that  state."143  If  Taiwan  were 
regarded  as  a  part  of  the  PRC,  it  might  be  necessary  to  obtain  the 
PRC's  consent  tojand  in  Taipei.  Moreover,  any  future  treaties  signed 
with  the  PRC  might  affect,  either  directlv  or  bv  implication,  present 
landing  rights  in  Taipei.  The  PRC  has  replaced  Taiwan  in  the  Inter- 
national Civil  Aviation  Organization,  although  Taiwan  continues  to 
adhere  to  international  technical  requirements. 

112  49  TT.S.C.  1502. 
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VI.  Conclusion 

Although  the  Executive.  Congress,  and  the  courts  all  use  the  concept 
of  de  facto  recognition,  nowhere  are  the  applicable  legal  rules  clearly 
or  consistently  defined.  Nevertheless,  it  is  possible  to  construct  a  legal 
framework  for  dealing  with  Taiwan  as  the  "de  facto  government  of  an 
entity  having  international  personality"  which  would  permit  contin- 
ued economic  and  other  dealings  after  the  withdrawal  of  de  jure 
recognition. 

Problems  of  interpreting  ambiguous  existing  legislation  (with  the 
possible  exception  of  some  immigration  laws)  could  be  handled  fairly 
simply  and  without  causing  unnecessary  annoyance  to  the  PEC.  Con- 
gress (perhaps  together  with  the  Executive)  could  state:  "The  au- 
thorities on  Taiwan  have  effective  control  of  the  territory  and  popula- 
tion of  Taiwan.  It  is  the  policy  of  the  United  States  to  continue 
friendly  ties  with  Taiwan."  The  first  sentence  declares  the  basis  for 
some  kind  of  international  existence  for  Taiwan :  the  second  sentence 
deals  with  the  "friendly  country"  situation.  More  detailed  problems 
could  be  handled  by  developing  proper  legislative  history.  If  there 
were  particular  relations  (for  example,  military  assistance)  that  Con- 
gress wished  to  curtail,  another  clause  might  be  added:  "except  for 
(the  designated  relations)."  In  addition,  the  Executive  would  have  to 
state  which  treaties  would  continue  in  effect,  possibly  adding  "at  least 
until  the  problems  in  the  Taiwan  Strait  area  are  resolved  by  the  parties 
concerned."  Finally,  the  term  "severance  of  diplomatic  relations" 
should  be  avoided  in  characterizing  any  changes  in  the  level  or  form  of 
intergovernmental  representation.  If  this  were  not  possible,  additional 
congressional  action  would  be  needed. 


[From  Critical  Issues,  The  Heritage  Foundation,  1978] 

CHINA  AND  THE  ABROGATION  OF  TREATIES 

(By  Barry  M.  Goldwater* ) 


Before  Secretary  of  State  Cyrus  Vance  visited  mainland  China  in 
August  of  1977,  he  was  urged  to  simultaneously  recognize  the  People's 
Republic  of  China  and  consider  our  defense  treaty  with  the  Republic 
of  China  on  Taiwan  as  having  lapsed.  Peking  has  always  steadfastly 
required  the  abrogation  of  the  U.S.-Republic  of  China  Mutual  De- 
fense Treat}-  before  significant  new  moves  towards  the  so-called  nor- 
malization of  relations  could  continue  to  progress.  In  view  of  this  un- 
yielding position  of  the  PRC  leaders  and  the  apparent  unwillingness 
of  some  American  officials  to  accede  to  their  demand,  the  vital  question 
of  unilaterally  abrogating  treaties  with  a  friendly  nation  must  be 
addressed.  It  is  urgent  that  a  public  debate  be  initiated  on  this  question 
of  whether  or  not  the  President  has  the  constitutional  authority  to  do, 
on  his  own,  what  the  PRC  is  demanding. 

There  are  virtually  no  court  cases  and  very  few  academic  papers  on 
the  subject.  What  we  do  have  to  rely  upon  is  our  history  as  a  Republic, 
several  statements  by  the  Founding  Fathers,  and  common  sense.  From 
these,  notes  Senator  Goldwater,  it  appears  clear  that  the  Constitution 
demands  a  role  for  the  Congress  in  the  abrogation  of  treaties,  either  in 
the  form  of  joint  action  by  the  President  and  the  Senate,  or  by  the 
President  acting  together  with  both  Houses  of  Congress. 

Senator  Goldwater  examines  the  history  of  our  treaty  relations  and 
concludes  that  if  the  President  decides  to  abrogate  our  treaty  with  the 
Republic  of  China,  a  staunch  ally  and  firm  friend  for  many  years,  it 
would  precipitate  a  constitutional  crisis  unprecedented  in  our  history 
and  would  severely  damage  the  credibility  of  the  United  States 
throughout  the  world. 


♦Barry  M.  Goldwater  began  his  political  career  in  1949  when  he  was  elected  to  the 
City  Council  of  Phoenix  on  the  reform  ticket.  In  1952.  he  was  elected  to  his  first  terra 
in  the  U.S.  Senate,  defeating  the  then  Democrat  Majority  Leader  of  the  Senate.  In  1974, 
Senator  Goldwater  was  reelected  to  a  fourth  term  and  received  the  additional  assignment 
to  the  Select  Committee  on  Intelligence,  where  he  is  now  the  ranking  Republican  mem'er. 
Senator  Goldwater  is  the  author  of  numerous  books ;  his  most  recent  is  entitled.  The 
Coming  Breakpoint. 
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INTRODUCTION 

Little  or  no  public  debate  has  occurred  on  the  role  of  Congress  in 
the  abrogation  of  treaties.  Yet,  this  subject  is  at  the  forefront  of  one 
of  the  critical  foreign  policy  issues  of  the  1970's,  our  government's 
China  policy. 

Before  Secretary  of  State  Cyrus  Vance  went  to  mainland  China 
last  August  for  talks  with  the  new  triumvirate  ruling  that  territory, 
he  was  urged  by  Senator  Edward  M.  Kennedy  to  simultaneously  rec- 
ognize the  People's  Republic  of  China  (PRC)  and  consider  our  de- 
fense treaty  with  the  Republic  of  China  on  Taiwan  (HOC)  as  hav- 
ing lapsed.  That  President  Carter  could  so  terminate  the  treaty  at  his 
own  discretion  was  assumed,  the  theory  being  that  after  the  United 
States  cuts  diplomatic  relations  with  Taiwan,  we  can  consider  the  de- 
fense treaty  at  an  end  because  there  is  no  government  to  deal  with. 

This  was  not  the  first  time  I  had  heard  of  the  concept  under  which 
the  defense  treaty  would  be  considered  as  having  died  a  quiet  death 
upon  diplomatic  recognition  of  the  Communist  regime.  A  high  offi- 
cial has  informed  me  that  the  Legal  Adviser's  Office  in  the  Depart- 
ment of  State  was  studying  this  contingency  even  before  Senator 
Kennedy's  trial  balloon,  and  it  is  apparently  a  view  held  b}^  se? 
subordinate  officers  at  the  Department.1 

Whether  Secretary  Vance  or  any  of  the  officials  accompanying  him 
to  Peking  actually  broached  this  contingency  in  talks  with  the  Com- 
munist Chinese  is  unknown,  but  the  subject  requires  careful  scrutiny 
because  it  represents  the  latest  turn  in  thinking  of  those  persons  who 
are  bent  upon  granting  recognition  to  the  PRC  on  its  own  terms. 

It  is  known  for  certain  that  one  of  the  announced  indispensible  re- 
quirements for  a  so-called  normalization  of  relations  between  the  PRC 
and  the  United  States  is  abrogation  of  the  Mutual  Defense  Treaty  with 
Taiwan.  PRC  Vice  Foreign  Minister  Yu  Chan  and  Vice  Premier  Li 
Hsien-nien  each  made  it  clear  to  visting  editors  of  the  Wall  Street  Jour- 
nal in  October  1977  that  the  Communist  government  is  "absolutely  in- 
flexible" on  this  principle.  In  view  of  the  unyielding  position  among 
PRC  leaders  and  the  seeming  willingness  of  some  American  officials  to 
accept  the  demand,  it  is  urgent  that  a  public  debate  be  initiated  on  the 
threshold  question  of  whether  or  not  the  President  has  constitutional 
authority  to  do.  on  his  own.  what  the  PRC  is  demanding. 

And,  although  the  immediate  question  arises  in  connection  with  the 
defense  treaty  between  the  Republic  of  China  and  the  United  States,  it 
is  also  important  to  explore  the  principle  involved  because  it  touches 
every  one  of  our  nation's  treaty  commitments.  If  the  President  nan 
break  the  treaty  with  Taiwan  on  his  own  authority,  then  he  can  with- 
draw from  XATO  or  pull  out  of  any  other  treaty  without  consulting 
Congress  or  getting  its  consent. 


1  The  Washington  Post  of  August  17.  1977  reported  that  officials  of  the  State  Depart- 
ment had  assisted  in  the  preparation  of  Senator  Kennedy's  speech. 
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At  the  outset,  it  should  be  clarified  that  my  argument  is  not  intendec 
to  cover  executive  agreements  or  international  agreements  other  thai 
formal  treaties.  My  concern  at  this  time  is  only  with  treaties  in  the  con- 
stitutional sense  of  compacts  between  nations  or  other  internationa 
entities  which  have  been  formally  signed,  submitted  for  advice  anc 
consent  to  the  Senate  and  ratified  after  having  received  the  necessary 
two-thirds  approval  by  the  Senate.  Since  the  defense  treaty  with  th( 
ROC  is  exactly  such  a  constitutional  treaty  my  discussion  of  the  treaty 
termination  power  will  address  only  that  species  of  internationa] 
instrument. 

Nor  shall  I  make  any  brief  for  the  Senate  or  Congress  as  possessing 
Iho  power  to  compel  the  President  to  denounce  or  abrogate  a  treaty 
although  there  is  strong  evidence  that  such  a  legislative  power  exists 
Again,  that  proposition  is  extraneous  to  the  matter  at  hand,  which  is 
not  an  effort  by  Congress  to  break  the  treaty  with  Taiwan,  but  a  pro 
posed  assertion  of  power  for  the  President  to  arbitrarily  force  a  de 
cision  upon  the  Congress  as  a  fait  accompli  about  which  it  can  do 
nothing. 

Also,  let  me  record  my  strong  opposition  to  any  policy  of  normaliza 
t  ion  with  Communist  China  that  calls  for  a  break  in  our  relations  with 
the  free  Chinese  on  Taiwan  and  the  repudiation  of  our  defense  treaty 
with  them.  I  am  convinced  such  a  policy  of  kowtowing  to  the  PEC 
would  dishonor  the  United  States,  increase  the  risks  of  a  world  conflict 
and  run  counter  to  constitutional  provisions  demanding  a  role  for  Con- 
in  the  treaty  process. 

Today.  Taiwan  has  almost  IT  million  people,  more  than  Ireland, 
Norway,  and  120  other  countries  of  the  world.  Its  economy  ranks  sec- 
ond only  to  that  of  Japan  in  the  Pacific.  The  ROC  is  currently 
America's  13th  largest  trading  partner.  Two-way  trade  between  the 
United  States  and  Taiwan  totaled  $5.5  billion  in  1077.  compared  with 
'  million  between  the  United  States  and  the  PRO.2 

Acceptance  of  the  Communist  Chinese  demands  would  be  unprece- 
dented in  American  history.  Xo  President  of  the  United  States  has  ever 
unilaterally  abrogated  a  treaty  with  any  foreign  government  in  viola- 
tion of  the  provisions  of  that  treaty.  Actually,  we  have  a  remarkable 
record  of  morality  in  keeping  our  treaty  promises.  The  motto  that  "our 
is  our  bond"  has  been  a  matter  of  faith  for  the  American  people 
and  for  foreign  nations  with  whom  we  have  dealt.  If  President  Carter 
now  to  accept  the  proposal  of  advisors  who  recommend  that  we 
gnize  the  PRC  and  abrogate  our  defense  treaty  with  Taiwan, 
it  would  leave  a  permanent  stain  on  our  history.3 

"U.S.   Bureau   of  tho  Census,   Highlight*  of  U.S.  Export  and  Import  Trade  (December 
Iwi  I  i.  import  a  based  on  PAS  value. 

p  i  broader  analysis  of  the  significance  of  relations  between  tbe  tJ.S.  and  the 
Republic  of  China  see  Bdwin  J.  Feulner,  Jr.,  ed.,  China— The  Turning  Point  (Washington, 
D.<     .  <  .Hindi  on  American  Affairs,  1976) 


Chapter  1 
OVERVIEW:  INTENT  OF  FRAMERS 

Admittedly,  treaty  abrogation  is  a  rather  novel  subject.  There  are 
virtually  no  court  cases  and  very  few  academic  papers  on  the  subject. 
What  we  do  have  to  go  on  is  our  history  as  a  Republic,  several  state- 
ments by  the  Founding  Fathers,  and  common  sense. 

From  these,  my  own  reading  of  the  Constitution  is  as  follows: 

Xo  president  can  terminate  a  treaty  unless  he  first  obtains 
the  consent  of  Congress. 

The  Constitution  demands  a  role  for  Congress  in  the  abro- 
gation of  treaties,  either  in  the  form  of  joint  action  by  the 
President  and  two-thirds  of  the  Senate,  or  by  the  President 
acting  together  with  both  Houses  of  Congress. 

Any  President  who  would  violate  the  Constitution  on  such 
a  major  matter  as  breaking  faith  with  the  nation's  treaty 
obligations  would  run  the  risk  of  impeachment. 

In  Foreign  Affairs  and  the  Constitution,  one  of  the  few  works  to 
consider  the  qiiestion,  the  noted  authority  Louis  Henkin  states: 

In  principle,  one  might  argue,  if  the  Framers  required  the 
President  to  obtain  the  Senate's  consent  for  making  a  treaty, 
its  consent  ought  to  be  required  also  for  terminating  it,  and 
there  is  eminent  dictum  to  support  that  view. 

Yet,  Henkin  adds : 

In  any  event,  since  the  President  acts  for  the  United  States 
internationally  he  can  effectively  terminate  or  violate  treaties 
and  the  Senate  has  not  established  its  authority  to  join  or 
veto  him.4 
It  is  true  the  President  could,  under  his  power  of  general  control 
over  foreign  policy,  effectively  weaken  the  credibility  of  our  national 
commitment  under  a  defense  treaty,  such  as  XATO,  by  ordering  a 
withdrawal  of  most  American  military  forces  from  the  foreign  area  in- 
volved, but  he  cannot  unilaterally  destroy  the  international  legal  obli- 
gations of  our  country  under  a  formal  treaty  without  the  consent  of  the 
Senate  or  Congress.  Indeed  Henkin  does  not  claim  the  President  can 
legally  terminate  or  violate  treaties.  He  writes  only  that  the  President 
has  the  ability  to  "effectively"  breach  treaties.  This  distinction  would 
be  of  critical  importance  in  any  impeachment  proceedings  instituted 
by  a  Congress  which  considered  the  President  to  have  violated  the 
limits  of  his  constitutional  discretion.  It  also  would  have  overriding 


*  Louis  Henkin,  Foreign  Affairs  and  the  Constitution  (Mineola,  N.Y.  :  Foundation  Pres3, 
1972),  p.  169. 
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weight  in  any  judicial  action  challenging  the  legal  validity  of  the' 
President's  purported  denunciation  or  abrogation  of  a  treaty.^ 

In  observing  that  the  Senate  has  not  "established  its  authority"  to 
join  or  veto  the  President,  Henkin  is  no  more  dian  restating  the  fact 
that  there  has  not  yet  been  a  definitive  court  decision  squarely  settling  a 
conflict  between  the  Executive  and  Senate  in  the  Senates  favor. 

Henkin  would  agree,  I  presume,  that  it  is  for  the  judicial  branch  to 
say  what  the  law  is,  not  for  the  President  to  create  law  by  fiat  until 
the  courts  speak.  And.  as  we  shall  see,  there  is  no  basis  in  historical 
practice  for  claiming  the  President  has  established  his  authority  to  de- 
nounce or  abrogate  treaties  without  legislative  participation  in  his  deci- 
sion. To  the  contrary,  the  overwhelming  weight  of  precedents  supports 
a  role  for  the  Senate  or  Congress  in  treaty  abrogation. 

The  records  of  the  Constitutional  Convention  and  the  State  ratify- 
ing conventions  contain  little  discussion  of  how  a  treaty  is  to  be 
rescinded.  But  it  is  well-known  that  the  Framers  were  concerned  with 
restoring  dependability  to  our  treaties  and  were  anxious  to  gain  the 
respect  and  confidence  of  foreign  nations.  It  would  hardly  instill  con- 
fidence in  other  nations  if  a  single  officer  of  our  government  could 
abrogate  a  treaty  at  will  without  any  check  from  another  branch  of 
government. 

Also,  it  is  beyond  dispute  that  the  Framers  were  worried  the  treaty 
power  could  be  exercised  to  damage  sectional  interests.  Repeated  flare- 
ups  occurred  at  the  Constitutional  Convention  in  which  various  dele- 
gates expressed  fears  that  their  region  might  be  harmed  if  treaties 
could  be  easily  made. 
_  In  particular,  treaties  of  commerce,  peace  and  alliance  were  men- 
tioned. Spokesmen  for  the  western  settlers  were  afraid  navigation 
rights  on  the  Mississippi  would  be  given  away  bv  a  treaty,  and  George 
Mason  suggested  the  treaty-making  power  could  "sell  the  whole  coun- 
try" by  Dieans  of  treaties. 

Thus,  the  Framers  sought  to  give  each  section  of  the  country  an  in- 
fluence in  deciding  upon  treaties  because  of  their  possible  adverse  ef- 
fect upon  strong  economic  or  political  interests  of  particular  States  or 
areas.  Tt  is  logical  to  assume  the  Framers  were  as  interested  in  protect- 
ing these  same  regional  interests  by  making  it  difficult  to  revoke  useful 
treaties  as  they  were  in  protecting  those  interests  by  guarding  against 
harmful  treaties.5  George  Mason  alluded  to  this  "situation 'when  he 
warned  against  allowing  one  treaty  to  abridge  another  by  which  the 
-on  rights  of  navigation  had  been  recognized  to  the  United  States. 

Tli is  is  not  to  say  that  the  Framers  would  have  been  as  excited  about 

fense  treaty  with  a  small  republic  6.000  miles  away  as  they  were 

treaties  involving  local  fishing  or  boundary  rights,  but  it  is  to 

the  L964  treatv  and  all  other  U.S.  treaties  are  protected 

bv  the  same  procedural  safeguard  as  those  treaties  about  which  the 

were  especially  sensitive.  Since  the  tc^xt  of  the  Constitution 

makes  no  distinction  between  different  groups  of  treaties— it  does  not 

single  out  those  commercial  or  boundary  treaties,  which  the  Framers 

example,  C.   C.   Plnckney,  a  member  of  the  Federal  Convention,  explained  before 

ith  Carolina   legislature  during  the  ratification  process  thai   South  Carolina,  "con- 

'■'  '  '"  valuable  produce  it   bai    to  export,  is  particularly  Interested  In  maintaining 

f  treaties."   J.    Elliott,    Deb  ate  a   in    the   Several   State   Contentions   on    the 

Adoption  of  the  Federal  constitution   (8  v. .is.,  iMillmh-lphla  :  J.  B.  Lippincott,  1S(51),  IV, 

279.  [Hereinafter  cited  as  Elliott's  DeootM.] 
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id  not  want  to  have  discarded  without  the  check  of  legislative  del  ite- 
ration, from  treaties  of  all  other  kinds — the  obvious  conclusion  is  that 
reaties  of  whatever  nature  are  covered  by  the  same  protective  mantle 
fore  cancellation.  If  any  one  group  of  treaties  is  scoured  against  re- 
eal  without  legislative  consent,  then  surely  all  other  treaties  enjoy 
he  same  security  absent  any  textual  or  historical  evidence  to  the  con- 
trary. All  treaties  were  to  be  dealt  with  in  the  same  way. 

Proof  that  the  Framers  means  for  treaties  to  be  kept  and  not  broken 
at  pleasure  is  found  in  their  emphasis  on  gaining  respect  for  the  new 
nation  among  other  countries  by  being  faithful  to  our  treaties.  James 
Madison,  John  Jay  and  James  Wilson  each  recognized  that  the  ease 
with  which  treaties  could  be  and  were  being  broken  under  the  Articles 
of  Confederation  was  a  major  defect  causing  injury  both  to  our  respect- 
ability and  power  abroad.  Madison,  in  the  preface  to  his  notes  on 
debates  in  the  Constitutional  Convention,  specifically  identifies  this 
failing  as  being  one  of  the  deformities  of  the  Articles  which  the  Consti- 
tution was  designed  to  correct.  John  Jay  pinpoints  this  disease  in 
number  22  of  The  Federalist  Papers.  Wilson  regarded  violation  of  the 
"sacred  faith  of  treaties"'  as  "wicked"  and  contrary  to  our  interests  in 
gaining  respect  among  other  nations.6  Thus,  the  Framers  wanted  to 
make  it  more  difficult  to  violate  treaties,  not  easier.  Surely  thov  would 
not  have  attempted  to  remedy  the  fault  by  substituting  for  the  previous 
system  one  that  was  equally  susceptible  to  abuse  by  a  single  official  as 
the  earlier  one  had  been  to  the  whims  of  individual  states 

Another  sign  of  the  purpose  of  the  Framers  is  in  their  creation  of  a 
system  of  checks  and  balances.  In  this  age  of  concern  about  what  is 
described  as  the  Imperial  Presidency,  it  is  remarkable  that  anyone 
would  contend  the  President  is  unchecked  and  unaccountable  in  a  mat- 
ter of  such  grave  importance  as  breaking  our  treaties  with  other  coun- 
tries. We  have  seen  that  they  wanted  the  nation  to  keep  its  treaties. 
Therefore,  it  is  difficult  to  believe  that  the  Framers,  who  created  the 
President  and  Senate  as  checks  upon  each  other  in  completing  a  treaty, 
did  not  intend  a  similar  check  in  the  reverse  situation,  the  revoking  of 
a  treaty. 

As  the  scholar-jurist.  Supreme  Court  Justice  Story  wrote  in  his 
^Commentaries  on  the  Constitution  of  the  United  States  in  1883 : 

It  is  too  much  to  expect,  that  a  free  people  would  confide  to 
a  single  magistrate,  however  respectable,  the  sole  authority  to 
act  conclusively,  as  well  as  exclusively,  upon  the  subject  of 
treaties  . . .  there  is  no  American  statesman,  but  must  feel,  that 
such  a  prerogative  in  an  American  president  would  be  inex- 
pedient and  dangerous. 

Story  adds : 

^  The  check,  which  acts  upon  the  mind  from  the  considera- 
tion, that  what  is  done  is  but  preliminarv,  and  requires  the 
assent  of  other  independent  minds  to  give  it  a  legal  conclusive- 
ness, is  a  restraint  which  awakens  caution,  and  compels  to 
deliberation.7 


6  Robert  G.  McCloskey,  ed..  The  Works  of  James  Wilson   (2  vols.,  Cambridge:  Belknap 
Press  of  Harvard  University  Press,  1967).  I.  166-167. 

7  Joseph  Story,  Commentaries  on  the  Constitution  (3  vols.,  Boston  :  Hilliard,  Grav  &  Co., 
-.1833),  I.  359. 
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The  same  fundamental  principle  that  guided  the  Framers  in  pro- 
viding that  the  President  can  make  treaties  only  with  the  added  delib- 
eration called  for  when  a  branch  of  the  legislature  must  jointly  decide 
the  question  applies  with  equal  force  to  the  power  of  annulling  treaties.. 
To  use  Story's  words  about  treaties,  "this  joint  possession  of  the  power 
affords  a  greater  security  for  its  just  exercise,  than  the  separate  posses- 
sion of  it  by  either  [the  President  or  Senate"!."  8 

In  my  opinion,  the  Framers  assumed  the  President  would  not  at- 
tempt to  break  a  treaty  on  his  own.  since  Article  II  of  the  Constitution 
clearly  requires  that  the  President  "shall  take  care  that  the  laws  be 
faithfully  executed."  In  other  words,  the  President  must  uphold  the 
laws  because  the  Constitution  tells  him  to  do  so. 

As  we  all  know.  Article  IV  of  the  Constitution  spells  out  the  fact 
that  a  treaty  is  every  bit  as  much  a  part  of  "the  supreme  Law  of  the 
Land"  as  a  statute  is.  Therefore,  the  Framers  undoubtedly  expected 
future  Presidents  to  carry  out  treaties  in  good  faith  and  not  to  break 
them  at  their  pleasure. 

It  is  true  the  President  is  "the  sole  organ  of  the  nation  in  its  external 
relations,  and  its  sole  representative  with  foreign  nations."  So  said 
John  Marshall  in  1800  as  a  member  of  the  House  of  Representatives. 
Marshall's  quote  has  been  recited  by  federal  courts  on  many  occasions. 
At  most,  however,  in  the  context  of  unmaking  treaties  this  means  it  is 
the  President  who  must  communicate  the  message  notifying  another 
country  that  a  treaty  is  void,  and.  as  we  shall  see,  even  this  much  was 
denied  by  the  5th  Congress  which  enacted  a  statute  annulling  three 
French  treaties  without  providing  for  any  notice  by  the  President. 
It  does  not  mean  the  President  alone  can  make  the  decision  to  give  that 
notice.  Surely  the  President's  implied  power  over  foreign  relations 
does  Hot  give  him  power  to  repeal  the  express  provision  of  the  Con- 
stitution that  requires  him  to  faithfully  execute  the  laws.  Nor  does  it 
override  the  system  of  balance  of  powers  and  accountability  that  the 
Framers  have  so  carefully  imbedded  elsewhere  in  the  Constitution. 
The  people  would  lose  the  security  of  deliberation  upon  the  subject 
of  unmaking  treaties,  no  less  than  they  would  lose  that  security  in 
the  making  of  treaties,  if  no  check  by  Congress  or  the  Senate  were 
put  upon  the  power  of  termination. 

The  general  rule  might  be  stated  as  follows:  As  the  President  alone 
cannot  repeal  a  statute,  so  he  alone  cannot  repeal  a  treaty.  My  col- 
leagues in  the  Senate  will  find  the  truth  of  this  expressed  in  a  book 
that  most  of  us  keep  on  our  desks,  the  Rules  and  Mam/al  of  the  Sen- 
ate. Our  rules  still  include  a  precedent  set  forth  by  Thomas  Jefferson, 
who  compiled  the  first  manual  of  rules  and  practices  of  the  Senate 
when  he  was  Vice  President  of  the  United  States. 

Jefferson  writes:  "Treaties  being  declared  equally  with  the  laws 
of  the  United  States,  to  be  the  Suoreme  Law  of  the  Land,  it  is  under- 
stood that  an  act  of  the  legislature  alone  can  declare  them  infringed 
and  rescinded."  9 

Tliis  also  was  the  belief  held  by  James  Madison,  who  wrote  in  1791, 
I-      than  four  years  after  the  Constitutional  Convention,  of  "the  same 

'Ibid.,  p.   360. 

•  Senate  Manual,  S.  Doc.  No.  93-1  (1973),  p.  0«0. 
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uthoritv,  precisely,  being  exercised  in  annul  lino-,  as  in  making,  a 
reaty."  io 

Historical  practice  supports  Madison  and  Jefferson.  Far  more  oft  n 
lan  not  the  Senate,  or  the  whole  Congress,  has  exercised  power  to  ap- 
prove the  termination  of  treaties.  As  a  matter  of  fact.  Presidents  have 
sually  come  to  Congress  for  its  approval  before  giving  notice  of 
Withdrawing  from  any  treaty. 

There  are  exceptions,  but  none  supports  a  wide  open  power  of  the 
^resident  to  annul  any  treaty  he  wishes.  In  particular,  the  United 
states  has  never  repudiated  a  defense  treaty  with  a  friendly  nation. 

Xor  has  any  President  terminated  a  treaty  that  was  not  breached 
y  the  other  party,  was  not  in  conflict  with  or  supplanted  by  a  later 
let  of  Congress  or  another  treaty,  or  that  did  not  become  impossible 
o  perform  due  to  circumstances  not  of  our  own  making. 


10  Philip  R.  Fendall,  ed.,  Letters  and  Other  Writings  of  James  Madison   (4  vols.,  Phila- 
elphia  :  J.  B.  Lippiucott,  1SG5),  I,  524. 


Chapter  2 
TERMINATING  TREATIES:  THE  EARLY  PRACTICE 

It  is  a  little  known  fact  that  the  first  treaties  ever  to  be  declared  null 
and  void  by  the  United  States  were  cancelled  by  Congress  alone.  These 
were  the  three  French- American  Treaties  of  1778.  Congress,  acting 
through  a  public  law,  deemed  them  to  be  no  longer  binding  on  this 
country  because  they  had  "been  repeatedly  violated  on  the  part  of  the 
French  Government.11 

This  step  followed  attacks  by  French  warships  on  unarmed  Ameri- 
can merchant  vessels  and  the  infamous  X  Y  Z  Affair  in  which  the 
French  sought  to  extract  bribes  from  American  peace  negotiators. 

The  Abrogating  Act  of  July  7,  1798.  was  approved  by  President 
Adams  and  it  is  true  that  to  that  extent  there  was  presidential  consent. 
However,  the  statute  did  not  call  upon  the  President  to  give  notice  of 
abrogation  and  it  appears  from  the  legislative  debates  that  Congress 
assumed  no  further  act  was  necessary  on  his  part. 

Tn  1887,  the  U.S.  Court  of  Claims  upheld  the  statute  as  having  ter- 
minated both  the  domestic  and  the  international  aspects  of  the  Franco- 
American  treaties.  In  Hooper  v.  U.S.  the  court  said : 

We  are  of  the  opinion  that  the  circumstances  justified  the 
United  States  in  annulling  the  treaties  of  1778;  that  the  act 
was  a  valid  one,  not  only  as  a  muncipal  statute  but  as  between 
nations ;  and  that  thereafter  the  compacts  were  ended.12 

This  early  precedent  represents  the  clear  admission  by  President 
Adams  of  a  legislative  role  in  the  abrogation  of  a  treaty,  since  he 
signed  the  law.  It  also  is  a  concession  by  the  Senate  that,  in  at  least 
some  circumstances,  the  power  to  void  treaties  belongs  to  Congress  as  a 
corporate  body,  and  not  exclusively  to  the  President  and  Senate. 

The  first  instances  of  terminating  a  treaty  by  presidenital  notice  did 
not  occur  until  1846,  57  years  after  the  government  started  operations. 
The  agreement  rescinded  was  the  convention  allowing  Great  Britain  to 
share  joint  occupation  with  America  of  the  Oregon  Territory.  In  re- 
sponse  to  st  rong  pressure  from  the  House  of  Representatives,  President 
Polk  recommended  to  Congress  that  he  be  given  authority  by  law  to 
give  notice  of  the  convention's  annulment.  The  issue  was  heatedly 
debated  in  L846,  with  the  majority  position  being  that  the  abrogation 
of  a  treaty  is  clearly  a  legislative  duty  that  cannot  be  performed  con- 
stitutionally by  any  other  power  than  the  joint  power  of  both  Houses 
of  Congress.  And  so  a  joint  resolution  was  enacted  granting  the  re- 
quested  power. 

The  third  time  we  withdrew  from  a  treaty  was  by  the  will  of  the 
President  and  Senate  acting  together  as  the  treaty  making  powTer.  In 


of  -inly  7.  17!>^:  1  Stat.  578. 
Ct  CI    mi   i  L887). 
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b  Resolution  of  March  3, 1855,  two  thirds  of  the  Senators  present  ad- 
?ed  and  consented  to  remove  our  commerce  from  what  we  believed 
'-re  burdensome  and  oppressive  duties  under  a  commercial  treaty  with 
mmark.  The  resolution  authorized  President  Pierce  to  give  T)en- 
irk  notice,  as  required  in  the  treaty  for  its  termination,  and  it  was  in 
;ponse  to  the  expressed  wish  of  the  President  for  such  power.  Presi- 
nt  Pierce  later  publicly  acknowledged  he  had  given  the  notice  "in 
rsuance  of  the  authority  conferred"  by  the  Senate  resolution. 
Curiously,  our  government  used  three  different  methods  the  first 
ree  times  it  withdrew  from  or  denounced  treaties  as  void.  While  the 
ksures  differed,  the  significant  tiling  is  that  eaeh  approach  required 
me  form  of  legislative  participation  in  the  decision  to  cancel  a  treaty. 
In  practice,  an  Act  of  Congress  would  never  again  be  used  without 
ticipating  presidential  notice  as  the  means  of  communicating  our  in- 
ltion  to  annul  a  treaty  to  the  foreign  government  concerned  and  a 
nate  resolution  would  be  used  only  once  more.  As  we  shall  see,  the 
.nt  resolution,  followed  by  presidential  notice  to  the  other  country. 
>uld  become  the  general  vehicle  for  removing  our  nation  from  treaties 
it  we  no  longer  could  or  wished  to  enforce.  On  rare  occasions.  Con- 
ess  would  also  consent  to  adopt  and  ratify  presidential  decisions 
ter  they  had  been  proclaimed. 

SENATE  COMMITTEE  CLAIMS  JOINT  POWER 

Publicity  of  the  method  used  in  abrogating  the  treaty  with  Denmark 
oused  a  storm  in  Congress.  Doubt  was  even  raised  in  the  Senate 
elf.  But  the  controversy  was  not  over  whether  the  Senate  had  in- 
fted  a  presidential  prerogative.  Rather,  the  issue  was  whether  the 
aty  should  properly  have  been  annulled  by  the  full  Congress. 
In  response  to  this  debate,  the  Foreign  Relations  Committee  issued  a 
3ort  on  April  7,  1856,  strongly  claiming  for  the  Senate,  acting;  to- 
:her  with  the  President,  competence  to  terminate  a  treaty  "without 
i  aid  or  intervention  of  legislation''  by  both  Houses  of  Congress, 
rtinent  to  the  Taiwan  treaties,  the  committee  asserted  that  "where 
|  right  to  terminate  a  treaty  at  discretion  is  reserved  in  the  treaty 
?lf,  such  discretion  resides  in  the  President  and  Senate."  13 
File  committee  reasoned  as  follows : 

The  whole  power  to  bind  the  Government  by  treaty  is  vested 
in  the  President  and  Senate,  two-thirds  of  the  Senators  pres- 
ent concurring.  The  treaty  in  question  was  created  by  the  will 
of  the  treaty-making  power,  and  it  contained  a  reservation  by 
which  that  will  should  be  revoked  or  its  exercise  cease  on  a 
stipulated  notice.  It  is  thus  the  will  of  the  treaty-making 
power  which  is  the  subject  of  revocation,  and  it  follows  that 
the  revocation  is  incident  to  the  will.14 

Hie  Committee  conceded  that  in  certain  cases  it  would  be  wise  to 
re  the  concurrence  of  the  House  of  Representatives  in  order  to  make 
)  decision  to  annul  a  treaty  appear  more  impressive  upon  the  other 
r eminent.  Thus,  the  committee  took  the  position : 


S.  Rpp.  No.  97,  34th  Congress.  1st  Session   (1S5C).  Reprinted  in  S.  Doe.  No.   1231,  pp. 
-108  ;  emphasis  added. 
llid.,v.  111. 
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hough  it  be  true,  as  an  exercise  of  Constitutional  power, 

that  the  advice  of  the  Semite  alone  is  sufficient  to  enable  the 

President  to  give  the  notice,  it  does  not  follow  that  the  joint 

sent  of  the  Senate  and  House  of  Representatives  involves  a 

denial  of  the  separate  power  of  the  Senate.15 

In  May  of  1S5cS,  the  Foreign  Relations  Committee  boldly  reaffirms! 

bion  by  changing  a  proposed  joint  resolution,  authorizing  the 

lent  to  give  i  [anover  the  notice  required  for  the  termination  of  a 

treaty,  to  a  mere  Senate  resolution. 

CONGRESS   REBUKES    LINCOLN 

The  first  time  a  President  openly  attempted  to  terminate  a  treaty 
without  any  prior  legislative  approval  was  late  in  1864,  when  President 
Lincoln  notified  Great  Britain  of  our  withdrawal  from  the  Rush-Ba 
l  'i  Convention  regulating  naval  forces  upon  the  Great  Lakes.  This 
episode  does  not  serve  as  a  precedent  for  unilateral  presidential  action 
because  Congress  rushed  to  defend  its  prerogative  by  passing  a  joint 
resolution  deeming  Lincoln's  conduct  invalid  until  ratified  and  con 
firmed  by  Congress.  Some  persons  argue  the  Rush-Baggot  accord  was 
an  executive  agreement,  not  a  treaty,  since  it  originated  in  an  exchange 
of  not*  -  between  Canada  and  the  United  States.  This  would  furihei 
deprive  the  incident  of  any  value  it  may  have  as  a  precedent. 

Senate  debate  was  dominated  by  senators  who  argued  that  the  act  ol 
i!n  President  was  wholly  invalid  until  adopted  by  Congress.  The  pre- 
vailing view  wai  exprt  s  ed  by  Senator  ( rarrett  Davis  of  Kentucky,  whe 
said  :  "It  is  indispensably  incumbent  and  necessary,  in  order  to  secure 
the  termination  of  this  treaty,  that  it  shall  be  terminated,  not  by  the 
action  of  the  President,  but  by  the  action  of  Congress."  16 

Senator  ( )harles  Sumner  of  Massachusetts  agreed  that  'the  interven- 
tion of  ( Jongress  is  necessary  to  the  termination  of  this  treaty. .  .  ."  lie 
explained  that  the  Legislation  embodied  the  conclusion  that  since  a 
t  reatv  is  a  part  of  t  he  law  of  t  he  land,  it  is  "to  be  repealed  or  set  aside 
only  as  other  law  is  repealed  or  set  aside:  that  is  by  act  of  Congress."^ 

Congress  did  not  wait  long  to  reaffirm  its  position.  The  joint  resolu 
lion  of  January  s.  L865,  charged  President  Lincoln  with  the  duty  o 
communicat  ing  not  ice  of  termination  of  the  Reciprocity  Treaty  of  1851 
with  Great  Britain.  The  same  legislative  formula  was  used  in  June  ol 
1  ^7 1.  when  ( Congress  enacted  a  law  authorizing  President  ( Jrant  to  ghi 
notice  of  termination  of  out-  Treaty  of  Commerce  and  Naviation  o 
lv.'.7  with  Belgium. 

Two  war-  later,  the  same  President  -(ait  a  curious  message  to  ("on 
appearing  to  acknowledge  the  need  for  a  legislative  role  in  thr 
i1::.;!  :'»ii  ol*  t  icai  ies  while  asserting  power  to  decline  enforcement  o 
a  treaty  he  thought  had  been  abrogated  by  the  other  party. 

( ;  ssage  of  J  iiuc  10,  1876,  regarding  t  he  extradition  art  icle  ol 

the  Treaty  of  1842  with  (  ireat  I  bat  a  in.  sa  id  : 

It  i-  for  the  wisdom  of  Congress  to  determine  whether  the 

;i r:  icle  id  t he  t  reaty  ivl:.i  ing  to  e\t radit ion  is  to  be  any  longer 

tional  Olobe.  Vol.  33  p  313(1863) 
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regarded  obligatory  on  the  Governmen 

or  as  forming  pari  of  the  supreme  law  of  the  land.18 

lie  added,  however : 

Should  the  attitude  of  the  British  Government  remain  un- 
changed, I  shall  not,  without  an  expression  of  the  wish  of 
( Congress  thai  1  should  do  so,  take  any  acl  ion  eil  lier  in  makii  ■ 
or  granting  requisitions  l'<>.\-  the  surrender  of  fugitive  crimi- 
nals under  the  treaty  of  1842.19 

At  most,  this  is  a  precedent  Tor  presidential  authority  to  consider  a 
breach  of  a  treaty  as  having  suspended  it  by  making  enforcer 
possible,  subject  to  the  correction  of  the  President's  judgment  by  ( !on- 

gress. 

HATES   VETOES    LAW,  BUT  CONCEDES   LEGISLATIVE   ROLE 

In  187(,),  President.  Naves  recognized  the  joint  power  of  Congress  in 
terminating  treaties,  although  it  was  in  the  process  of  vetoing  an  Acl  of 
Congress.  The  legislature  had  passed  a  statute  seeking  to  require  him 
to  abrogate  two  articles  of  the  Burlingame  Treaty  of  1868  wit  h  ( Jhina. 
His  veto  rested  on  the  ground  that  the  legislation  amended  an  existing 
treaty  by  striking  out  selected  provisions  of  it. 

The  power  to  amend  treaties,  lie  said,  is  "not  lodged  by  the  Consl  itu- 
tioh  in  Congress,  but  in  the  President,  by  and  with  the  consent  of  1  lie 
Senate.  .  .  > 20 

Hayes  also  conceded  that  the  "authority  of  Congress  to  terrain;  i 
treaty  with  a  foreign  power  )>v  expressing  the  will  of  the  nation  no 
longer  to  adhere  to  it  is  .  .  .  free  from  controversy  under  our  Consl  i- 
tutioii."  21  Thus,  he  made  no  claim  of  power  for  the  Executive  to  annul 
a  treaty  without  legislative  approval,  but  rather  upheld  the  traditional 
joint  role  of  the  President  and  Senate  together  to  make  or  modify 
treaties. 

In  1883,  Congress  passed  another  joint  resolution  reaffirming  a  legis- 
lative role  in  the  termination  of  treaties.  This  law,  the  Act  of  Febru- 
ary 26,  1883,  flatly  directed  President  Arthur  to  giVe  notice  of  the  ter- 
mination of  several  articles  of  an  1871  treaty  with  Great  Britain. 

PRESIDENTIAL    INTERPRETATION'   OF   CONGRESSIONAL    INTENT 

Occasionally,  Presidents  have  given  notice  of  pur  nation's  with- 
drawal from  a  treaty  on  the  basis  of  their  interpretation  of  congres- 
sional intent.  This  occurs  when  Congress  passes  legislation  in  conflict 
with  a  prior  treaty,  but  does  not  specifically  direct  our  withdrawal, 
from  the  treaty. 

Since  the  President  cannot  enforce  two  equally  valid  laws  which  are 
in  conflict,  he  is  compelled  to  select  the  one  which  reflects  the  current 
will  of  Congress.  While  the  President  may  seem  to  be  using  ]yjs  own 
power,  lie  actually  is  fulfilling  his  duty  to  faithfully  execute  the  laws  by 
enforcing  the  latest  expression  of  Congress  on  the  subject. 

'■  .Tames  D.  Richardson.  A  Compilation  of  the  Jircssaocs-  and  Papers  of  the  Presidents  i  'JO 
voK.  Npw  York  :  Bureau  of  National  Literature)  IX.  4327  (1897). 
"  TMd. 

2°nw7..,m>.  440G-4472. 
21  Hid.,  p.  4470. 
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An  interesting  example  of  this  principle  in  practice  is  found  in  the 
events  leading  up  to  denunciation  of  certain  parts  of  the  1850  Commer- 
cial Convention  with  Switzerland.  Following  enactment  of  the  Tariff 
Act  of  July  24, 1897,  the  United  States  entered  into  a  reciprocity  agree- 
ment with  France  under  authority  specifically  granted  to  the  President 
by  that  law.  The  Swiss  government  promptly  claimed  a  right  under  the 
most-favored  nation  clause  of  the  convention  to  enjoy  the  same  conces- 
sion- for  Swiss  imports  as  we  had  given  French  products. 

We  responded  that  it  was  our  long-continuing  policy  not  to  construe 
the  most-favored  nation  clause  as  entitling  a  third  government  to  de- 
mand benefits  of  a  special  trade  agreement  purchased  by  another  party 
with  equivalent  concessions.  In  other  words,  we  told  the  Swiss  they 
could  not  receive  something  for  nothing.  If  we  made  an  exception  in 
their  rase,  it  would  embarrass  us  in  relations  with  all  other  trading 
parti 

Moreover,  the  1897  Tariff  Act  had  reaffirmed  this  historic  policy. 
on  3  specifically  provided  that  the  President's  is  to  negotiate  com- 
mercial agreements  "in  which  reciprocal  and  equivalent  concessions 
may  be  secured  in  favor  of  the  products  and  manufacturers  of  the 
United  States."  The  President  lacked  authority  to  conclude  agreements 
in  which  the  other  country  made  no  concessions,  and  if  he  had  yielded 
to  the  Swiss  demand  it  would  have  been  out  of  line  with  the  clear  policy 
of  the  law. 

Thus,  in  the  fare  of  Switzerland's  refusal  to  renegotiate  the  contested 
articles  of  the  agreement,  the  State  Department  notified  her  that  the 
provisions  were  arrested.  Although  the  State  Department  would  later 
claim  this  action  served  as  a  precedent  for  independent  presidential 
power,  it  would  have  been  inconsistent  with  the  trade  policy  set  by  Con- 
in  the  1897  law  if  Switzerland  had  been  granted  privileged treat- 
■  without  making  any  compensating  concessions.  In  any  event, 
President  McKinley  did  not  act  in  the  total  absence  of  any  pertinent 
support  big  statute  as  proponents  of  abrogating  the  defense  treaty  with 
Taiwan  are  urging  President  Carter  to  do. 

TAPT    SEEKS    RATHTCATION 

Another  action  mistakenly  asserted  in  support  of  Executive  treaty- 
breaking  is  t  he  effort  of  President  Taft  to  head  off  passage  by  Congress 
of  what  he  considered  an  inflammatory  resolution  calling  for  abroga- 
tion of  the  Commercial  Treaty  of  1832  between  the  United  States  and 
i;        ■.  Disputes  had  arisen  wit  h  Russia  as  early  as  then  over  the  treat- 
ment of  Americans  of  the  Jewish  faith,  and  on  December  L3,  1  *>  1 1,  the 
Hon       >f  R  presentatives  passed  a  strongly-worded  joint  resolution 
demanding  termination  of  the  treaty.  In  order  to  beat  action  by  the 
lent  Taft  informed  Russia  on  December  15  of  our  inten- 
erminate  the  treaty. 
( )n  I  December  18,  the  President  ^\\\  ifully  gave  notice  of  his  action  to 
,    a  part  of  the  treaty-making  power  of  this  Government, 
with  ;,  view  to  its  ratification  ami  approval." !,J  He  openly  recognized 
tin  nee. I  for  the  Senate  and  the  President  to  act  together  in  order  to 


■  Reprinted  In  <",.   r  ■      f  International  Law  (8  roll.,  Wnslilnjrton   DC 

,,,-nt  Printing  Office,  1940    1044),  v.  820,  ' 
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end  an  existing  treaty  and  made  no  claim  that  his  diplomatic  notice 
would  have  any  validity  without  legislative  approval. 

Both  Houses  of  Congress  passed  a  joint  resolution,  which  the  Presi- 
dent signed  on  December  21,  just  three  days  after  his  message  to  Die 
Senate.  The  House  vote  was  301  to  1,  and  the  Senate  vote  was  unani- 
mous, proving  that  the  President's  advance  notice,  to  Russia  was  a 
concession  to  recognized  congressional  power,  rather  than  a  sign  of  in- 
dependent authority  of  the  President. 

WILSON   CHALLENGES   CONGRESS,   BUT   CONCEDES   JOINT  ROLE 

Congress  again  asserted  its  power  in  the  Seamen's  Ac;  of  March  5, 
1015.  This  law  ordered  President  Wilson  to  not  il'v  several  countries  of 
the  termination  of  all  articles  in  treaties  and  conventions  of  the  United 
States  "in  conflict  witli  this  act."  The  notices  were  duly  given  and  the 
authority  of  Congress  to  impose  this  obligation  on  the  President 
upheld  by  the  Supreme  Court  in  a  case  discussed  below.  Twenty-five 
treaties  were  affected. 

Then,  in  the  Merchant  Marine  Act  of  1920,  Congress  directed  Presi- 
dent Wilson  to  give  blanket  notice  of  the  terminal  ion  of  all  provisions 
in  treaties  which  imposed  any  restriction  on  the  right  of  the  United 
States  to  vary  its  duties  on  imports,  depending  upon  whether  the  car- 
rier vessels  Avere  domestic  or  foreign.  This  time  President  Wilson  re- 
buffed the  legislature  by  announcing  that  he  must  distinguish  between 
the  power  of  Congress  to  enact  a  substantive  law  inconsistent  with  en- 
tire treaties  and  the  power  to  piecemeal  call  for  the  violation  of  parts 
of  treaties.  This  law  was  not  an  effort  to  terminate  treaties,  he  con- 
tended, but  to  modify  them,  which  Congress  could  not  do.23 

A  memorandum  prepared  by  Secretary  of  State  Hughes  for  Presi- 
dent Harding  in  October  of  1921  also  conceded  the  power  of  Cong 
to  terminate  entire  treaties  if  it  so  provided  in  clear  and  unambiguous 
language.  While  Congress  had  called  only  for  a  partial  terminat  ion  in 
the  Merchant  Marine  Act,  the  law  would  have  the  practical  effect  of  a 
total  termination.  If  Congress  actually  intended  to  abrogate  entire 
treaties,  Hughes  reasoned,  it  must  say  so  in  plain  language.2* 

The  positions  taken  by  President  'Wilson  and  Harding  were  a  refusal 
to  interpret  a  law  as  conveying  an  intention  by  Congress  to  violate 
numerous  treaties  outright.  There  was  no  presidential  denial  of  the 
power  of  Congress  to  direct  the  abrogation  of  treaties  when  "its  inten- 
tion is  unequivocally  expressed, "  and  especially  absent  was  any  claim 
for  the  President  of  a  power  to  terminate  treaties  without  the  shared 
responsibility  of  the  Congress.25 

Evidence  of  President  Wilson's  recognition  of  the  essential  role  of 
Congress  in  the  treaty  annullment  process  is  found  in  the  fact  that  he 
first  sought  the  advice  and  consent  of  the  Senate  before  attempting  to 
Withdraw  from  the  International  Sanitary  Convention  of  1903.  Only 
after  two-thirds  of  the  Senate  present  resolved  to  "advise  and  consent 
to  the  denunciation  of  the  said  Convention"  on  May  20.  1921.  by 
which  time  Harding  had  become  President,  did  the  United  States  give 
notice  of  its  intention  to  withdraw. 


s*Ibtf.,  pp.  H2H-.324. 
■*  Tbiff.,  pp.  324-326. 

-Ibid.,  p.  .325. 


Chapter  3 
TERMINATING  TREATIES:  MODERN  PRACTICE 

This  brings  us  up  to  more  recent  practice,  pome  of  which  at  first  im- 
sion  may  appear  to  break  with  the  almost  universal  prior  practice 
rminating  treaties,  and  giving  notice  of  intent  to  terminate,  only 
g  Legislative  approval  or  ratification.  Starting  in  1927,  there 
are  nine  instances  in  which  Presidents  have  given  notice  of  the  termina- 
tion of  treaties  without  receiving  accompanying  congressional  author- 
ity or  seeking  ratification. 

examination,  however,  the  recent  record  does  not  support 
Li  rammeled  power  of  the  President  to  annul  any  treaty  he  wishes. 
'  -  the  notice  of  termination  was  withdrawn  and  the 

United  Slates  did  not  denounce  the  treaties.  Two  other  treaties  were 
abrogated  because  they  were  inconsistent  with  more  recent  legislation 
of  (  and  one  was  plainly  superseded  by  cur  obligations  under  a 

lati  r  treaty.  The  remaining  four  appear  to  have  been  annulled  or  sus- 
pended after  it  became  impossible  to  effectively  carry  them  out.  In 
addition,  there  arc  live  recent  instances  where  notice  has  been  given 
pursuant  to  Acts  of  Congress. 

[lowing  treaties  are  involved:  In  1927,  President  Coolidge 

icet  '.a;  the  1025  Convention  for  Prevention  of  Smuggling  with 

was  terminated.  At   the  time,  United  States  relations  with 

were  the  subject  of  emotional  debate  in  Congress  regarding 

ecution  and  the  confiscation  of  American-owned 

and  oil  lands  in  Mexico.  Tn  the  disruptive  situation  of  the 

n  impossible  bo  implement  the  Convention. 

In  1933,  President  Franklin  Roos  wit  gave  notice  of  termination  of 

.   with  (■•  Lit  the  notice  was  withdrawn  and 

the  treaty  was  not   abrogated.  The  incident  was  triggered  because 

tradite  an  individual  accused  of  fraud.  Thus, 

lc  treaty  had 
h  of  the  o1  her  pari  v. 
Also  in  [033,  President   Roose^  Tariff  Con- 

ive  effect  on  the  National  Indus' rial  Re- 
Then,  in  1936,  he  terminated  the  1871  Treaty  of 
(  e  President's 

»f  dime  L934.  In  both 
:  prevailing  I<  gislat  i 

'wtrwi  to 
f  1911.  Although  the  De] 

a  I  reaty  inheres 

( Jhief  Exccut  ive 

rity  clearly  stemmed 

out  of  acts  of  war  by  Japan  toward  allied  nation  ."  [n  i'"!.  it  was 
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fersuasively  argued  in  the  Senate  that  the  President  was  compelled 
o  denounce  the  1911  Treaty  with  Japan  because  of  our  obligations 
feder  a  later  treaty,  the  Nine  Power  Agreement,  committing  the 
Tinted  States  to  respect  the  territorial  integrity  of  China.  After  the 
nvasion  of  China  by  Japan,  we  would  have  aided  in  the  \  Lolation  of 
hat  obligation  by  adhering  to  the  Japanese  treaty.27 

On  October  ?>,  1939,  the  State  Department  gave  notice  of  our  inteii- 
ion  to  suspend  operation  of  the  London  Naval  Treaty  of  L936.  Our 
tated  reason  was  the  changed  circumstances  resulting  from  the  earlier 
jfespension  by  several  other  parties  to  the  treaty.  In  view  of  t  he  state  of 
var  then  existing  in  Europe  it  was  impossible  to  carry  out  a  t  reaty  that 
las  supposed  to  limit  naval  armaments  and  promote  the  exchange  of 
nformation  concerning  naval  construction. 

The  next  precedent  occurred  in  August  of  1941,  when  the  Inter- 
national Load  Line  Convention  governing  ocean  shipping  was  suspend- 
ed by  President  Roosevelt.  He  relied  on  the  opinion  of  Act  big  Attorney 
Bfeneral  ISiddle  that,  as  in  the  case  of  the  Naval  Treaty,  fundamental 
manges  in  the  circumstances  created  an  impossibility  of  performance. 
Accordingly,  Roosevelt  suspended  the  convention  for  the  duration  of 
:he  war  emergency  because  of  aggression  being  waged  by  Germany, 
Italy.  Japan  and  the  Soviet  Union. 

It  is  interesting  that  the  opinion  of  the  Acting  Attorney  General 
leclared :  "It  is  not  proposed  that  the  United  States  denounce  the  con- 
vention .  .  .  ,  nor  that  it  be  otherwise  abrogated.  Consequently,  action 
by  the  Senate  or  by  the  Congress  is  not  required."  28 

From  this,  it  is  obvious  the  incident  cannot  be  considered  as  support 
for  independent  presidential  action.  To  the  contrary,  it  appears  to  be 
an  admission  by  the  Acting  Attorney  General  that  some  legislative 
approval  is  normally  required  for  the  abrogation  of  a  treaty. 

A  recent,  but  not  the  latest,  assertion  of  the  abrogation  power  by 
Congress  occurred  in  1951.  In  that  year.  Congress  enacted  the  Trade 
Agreements  Extension  Act  instructing  President  Truman  to  terminate 
trade  concessions  to  Communist  countries.  Most  of  them  were  granted 
by  executive  agreements,  but  two,  those  with  Poland,  and  Hungary,  in- 
volved formal  treaties.  The  required  notices  were  promptly  given  by 
President  Truman. 

A  fundamental  change  in  circumstances  resulting  in  an  actual  im- 
possibility of  performance  was  again  invoked  by  the  United  States  in 
announcing  our  withdrawal  in  1955  from  the  1923  Convention  on  Uni- 
formity of  Nomenclature  for  the  Classification  of  Merchandise.  The 
U.S.  notice  specifically  observed  that  the  convention  had  been  "ren- 
dered inapplicable"  since  a  fundamental  component,  the  Brussels  no- 
menclature of  1913.  had  itself  "become  outdated." 

An  aborted  incident  occurred  in  November  1965,  when  the  United 
States  announced  its  planned  withdrawal  from  the  Warsaw  Conven- 
tion, relating  to  recovery  of  damages  by  international  air  passengers 
who  suffered  death  or  personal  injury.  One  day  before  the  effective  date 
of  the  withdrawal,  the  United  States  withdrew  its  notice.  At  least  two 


-See  remarks  by  Senator  Schwellenback,  Congressional  Record   (84th  Congress,  1939), 
pp.  10750-10787. 

,s  Reprinted  in  Hackworth,  op.  cit.,  pp.  338-339. 
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It  gal  commentators  reacted  with  publication  of  articles  condemning  th 
power  grab  by  President  Johnson  as  unconstitutional.29 

N  \r.  we  furnished  notice  of  terminating  the  1902  commercial  con 
vent  ion  with  Cuba.  This  step  was  in  integral  part  of  the  U.S.  economi 
embargo  of  Castro's  Cuba,  declared  on  February  2,  1962,  in  which  w 

joined  by  the  Organization  of  American  States.  The  notice,  givei  pff 
August  21, 1962,  preceded  President  Kennedy's  naval  blockade  of  Cub; 
oly  eight  weeks. 

The  President  acted  under  provisions  of  the  Foreign  Assistance  Ac 
of  1961  and  the  Export  Control  Act  of  1948.  Also,  he  had  ample  au 
thority  to  impose  a  trade  embargo  under  the  Trading  with  the  Enema 
Act  and  Mutual  Assistance  Act  of  1954.  known  at  the  Battle  Act 
X<>t  ice  of  terminating  the  commercial  convention  was  a  mere  formalitj 
mandated  by  a  national  policy  authorized  and  sanctioned  by  Con 

I  nnination  of  the  Convention  also  was  in  accordance  with  tin 
Punta  del  Este  Agreement  of  January  1962  by  which  the  Ministers  ol 
Foreign  Affairs  of  most  American  nations  resolved,  by  application  oi 
the  Inter-American  Treaty  of  Reciprocal  Assistance  of  1947.  to  em 
bargo  trade  with  Cuba  in  arms  and  implements  of  war  of  every  kind 
and  to  study  extending  the  embargo  to  other  items.  Article  8  of  the 
1947  tn  aty  specifically  contemplated  such  a  ''partial  or  complete  inter- 
ruption of  economic  relations." 

Finally.  Congress  may  be  said  to  have  ratified  the  decision  in  Sep- 
tember  of  1962,  if  any  ratification  were  needed,  by  enacting  the  join 
resolution  known  as  the  Cuban  Resolution.  This  legislation  recognizee 

ithority  in  the  President  to  take  whatever  means  may  be  m 
sary  to  prevent  Cuba  from  "exporting  its  ag<rres-ive  purposes"'  in  the 
hemisphere  and  to  prevent  establishment  of  a  Soviet  military  base. 
Tims,  the  termination  was  at  one  and  the  same  time  ratified  and 
authorized  by  legislation  and  in  accordance  with  a  treaty  later  in  time. 
The  most  recent  incidents  of  treaty  termination  followed  enactment 
of  the  Fishery  Conservation  and  Management  Act  of  197f>.  This  law 
establish  mile-limit  fishery  conservation  zone  within  winch  we 

shall  e\<  :lusive  management  authority  over  nearly  all  fish  and 

ids  our  exclusive  authority  even  beyond  the  zone. 

of  the  law  directs  the  Sa  retary  o\  State  to  initiate 
gotiation  of  any  treaty  which  pertains  to'  fishing  within  these 
mani  areas  and  is  "in  any  manner  inconsistent  with  the  purl 

-.  policy,  or  provisions  <>f  this  *  ct,  in  order  to  conform  such  treat  v 
.  policy,and  provisions."  The  section  also  declares 'thjj 
that  the  United  States  shall  withdraw  from  anysuclj 
treaty,  in  accordance  with  its  provisions,  if  such  treaty  is  not 
negol  iated  \\  it  bin  a  reasonable  period  of  time  after  suchdate  o(  enact- 
ment." 
Pursuant  to  this  express  statement  of  nation:)]  policy  by  Congress, 
it  m.rit  ,,f  st.-itc  ha-  uiven  notice  of  our  withdrawal  from  the 
194P  International  Convention  for  the  Northwest  Atlantic  Fisheries 
and  the  1952  International  Convention  for  the  High  Seas  Fisheries  of 
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he  Xortli  Pacific  Ocean.  Notice  regarding  the  former  convention  was 
riven  on  June  22,  1976,  and  notice  regarding  the  latter  agreement  was 
nade  on  February  10,  1077.  These  two  annulments,  the  latest  on 
pecord,  may  fairly  be  classified  as  having  occurred  pursuant  to  specific 

Congressional  authorization  and  direction. 

A  number  of  other  treaties  have  been  terminated  by  ratification  of 
new  treaties  on  the  same  subject.  This  form  of  treaty  abrogation  does 

•(  not  have  bearing  on  purported  Executive  independence,  except  that  it 
obviously  follows  affirmative  action  by  the  Senate. 

Xone  of  this  type  of  treaties,  usually  covering  technical  subjects,  has 
been  included  in  the  above  listing  and  they  are  mentioned  here  only 
to  prevent  confusion  arising  from  a  failure  to  identify  them.  In 
these  cases,  the  Senate  in  effect  advises  and  consents  to  the  termination 
of  one  treaty  and  its  substitution  by  another  in  the  very  act  of  agreeing 
to  ratification  of  the  new  treaty,  it  being  a  well  settled  diplomat!*/ 
practice  that  a  later  treaty  supersedes  or  revises  an  earlier  one  on  the 
same  subject.30 

HISTORICAL  USAGE  DEMANDS  LEGISLATIVE  PARTICIPATION   IX  ABROGATIOX 

OF  TREATIES 

The  historical  usage  described  above  upholds  the  general  position 
asserted  by  the  late  Professor  Edward  Corwin,  one  of  this  century's 
foremost  authorities  on  the  Constitution,  who  wrote : 

(A)  11  in  all,  it  appears  that  legislative  precedent,  which 
moreover  is  generally  supported  by  the  attitude  of  the  Execu- 
tive, sanctions  the  proposition  that  the  power  of  terminating 
the  international  compacts  to  which  the  United  States  is  party 
belongs,  as  a  prerogative  of  sovereignty,  to  Congress  alone.31 

The  only  clarification  I  would  add  to  Professor  Corwin?s  statement 
is  that  the  abrogation  of  a  treaty  also  can  be  made  by  the  exercise  of 
the  treaty-making  power  itself,  meaning  the  President  together  with 
two-thirds  of  the  Senate,  or  possibly  if  Congress  goes  along,  by  prompt 
congressional  ratification  of  a  Presidential  initiative. 

Also,  it  may  be  conceded  for  purposes  of  the  situation  at  hand,  our 
treaty  relations  with  the  Kepublic  of  China,  that  history  indicates  the 
President  may,  if  Congress  raised  no  objection,  determine  whether  or 
not  a  treaty  (1)  has  been  superseded  by  a  later  law  or  treaty  inconsist- 
ent with  or  clearly  intended  to  revise  an  earlier  one.  (2)  has  already 
been  abrogated  because  of  its  violation  by  the  other  party,  or  (3)  can- 
not be  carried  out  because  conditions  essential  to  its  continued  effective- 
ness no  longer  exist  and  the  change  is  not  the  result  of  our  own  action. 

EXCEPTIONS  ARE  XOT  APPLICABLE  TO  ROC 

It  is  important  to  note  that  none  of  the  exceptions  recorded  above 
applies  to  the  Republic  of  China.  She  has  faithfully  adhered  to  all 

80  This  is  not  to  infer  that  American  territory  or  property  can  he  ceded  hy  a  treaty 
which  abrogates  an  earlier  one  under  which  such  land  or  property  was  originally  convcyM 
to  the  United  States.  In  my  opinion.  Article  IV  of  the  Constitution,  which  confers  upon 
Congress  the  power  to  dispose  of  federal  territory  or  property,  requires  action  by  both 
Hnusfs  of  Congress  before  such  a  transfer  is  valid. 

31  Edward  S.  Corwin.  The  President's  Control  of  Foreign  Relations  (Princeton:  Prince- 
ton University  Press,  1917),  p.  115. 
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our  treaties  with  her  and  has  not  given  us  any  cause  to  consider  then 
void. 

Nor  could  impossibility  of  performance  be  raised  as  an  excuse,  be 
cause  we  would  be  the  party  at  fault.  As  proposed  by  the  sympathizer; 
of  Communist  China,  our  break  in  treaty  relations  with  Taiwan  woulc 
follow  recognition  of  the  mainland  regime.  The  basis  for  our  annul 
ment  of  the  treaty  would  be  our  own  voluntary  action  in  breaking 
diplomatic  ties  with  Taiwan. 

It  is  clear  international  law  forbids  a  nation  from  raising  a  change 
in  circumstances  as  the  ground  for  terminating  a  treaty  where  ihal 
change  results  from  an  action  of  the  party  invoking  it.  This  is  spellec 
out  in  the  1969  Vienna  Convention  on  the  Law  of  Treaties,  which  the 
United  States  has  signed,  but  not  yet  ratified. 

A  rticle  61  of  that  Convention  reads : 

Impossibility  of  performance  may  not  be  invoked  by  a 
party  as  a  ground  for  terminating,  withdrawing  from  or  sus- 
pending the  operation  of  a  treaty  if  the  impossibility  is  the 
result  of  a  breach  by  that  party  either  of  an  obligation  under 
the  treaty  or  of  any  other  international  obligation  owed  to 
any  other  party  to  the  treaty. 

Article  62  of  the  same  Convention  also  provides  that  a  "fundamental 
change  of  circumstances  may  not  be  invoked  as  a  ground  for  terminat- 
ing or  withdrawing  from  a  treaty  ...  if  the  fundamental  change  is 
t  he  result  of  a  breach  by  the  party  invoking  it " 

Thus,  it  would  not  only  be  a' dishonor'  to  the  United  States  and  a 
violation  of  the  Constitution  if  the  President  should  unilaterally  break 
(Mir  treaties  with  Taiwan,  but  it  would  be  a  violation  of  international 
law  as  well. 

In  the  w«»rds  of  the  Department  of  State  itself  at  an  earlier  time  in 
our  history:  "Such  a  course  would  be  wholly  irreconcilable  with  the 
historical  respect  which  the  United  States  has  shown  for  its  interna] 
tional  engagements,  and  would  falsify  every  profession  of  all  belief 
m  the  binding  force  and  the  reciprocal  obligation  of  treaties  in 
general.  ' 


•ejgrtment  of  State  press  release  of  September  24,  1020,  reprintd  In  Hackworth, 
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TERMINATING   TREATIES:    THE   NATURE    OF    UNITED 
STATES-REPUBLIC  OF  CHINA  RELATIONS 

This  leaves  the  question  of  whether  a  treaty  can  be  entered  into  with 
a  government  that  we  do  not  recognize.  If,  for  the  sake  of  argument, 
the  United  States  should  break  relations  with  Taiwan,  can  we  still 
have  treaties  with  her? 

Yes.  We  can.  Although  we  have  never  before  withdrawn  recognition 
from  any  friendly  country,  we  have  had  dealings  in  the  past  with 
powers  whom  we  have  not  recognized  so  long  as  they  have  exer 
practical  control  over  a  particular  area.  Mainland  China  is  a  case  in 
point. 

The  past  international  experience  of  our  own  and  other  governments 
bears  out  the  validity  of  this  practice.  For  example,  the  Netherlands  at 
one  and  the  same  time  recognized  the  official  government  of  Spain 
while  entering  into  formal  treaty  relations  with  the  government  of 
the  Franco  regime  in  1938,  And,  in  the  1950's,  Egypt  concluded  several 
treaties  with  East  Germany  and  Communist  China  without  recogniz- 
ing those  countries. 

As  to  the  United  States,  we  not  only  currently  have  a  liaison  office 
in  Communist  China,  but  we  dealt  with  the  Communist  regime  once  to 
negotiate  the  armistice  in  Korea  and  again  during  the  1954  Geneva 
Conference  on  the  reunification  of  Korea.  Also,  in  1962.  the  United 
States  concluded  an  international  agreement  on  Laos  to  which  Com- 
munist China  was  an  official  party. 

Other  precedents  involving  the  United  States  include  the  P 
Conventions  of  1924  and  1929  to  which  both  we  and  the  Soviet  Union 
became  parties,  even  though  the  United  States  did  not  then  recognize 
the  USSR.  Then  there  is  a  well-known  political  treaty,  the  Kellogg- 
Briand  Pact  of  1929  for  the  renunciation  of  war.  The  United  States, 
which  did  not  recognize  the  Soviet  Union,  nevertheless  agreed  to  in- 
vite her  to  become  a  party.  We  even  went  so  far  as  to  send  Russia  a 
diplomatic  note  reminding  her  of  Russian  obligations  under  the  Pact, 
again  prior  to  have  diplomatic  relations  with  her. 

Another  example  is  the  Nuclear  Weapons  Test  Ban  Treaty  of  1963, 
which  appoints  three  depositories  for  new  members  in  order  to  enable 
both  Communist  China  and  Taiwan,  and  East  Germany,  to  become 
parties  along  with  nations  that  do  not  recognize  them.  The  V 
States,  which  does  not  recognize  Communist  China,  extended  an  invi- 
tation to  it  to  come  into  the  agreement. 

The  question  of  having  dealings  with  a  non-recognized  power  was 
examined  in  the  context  of  our  China  policy  by  Stanford  University 
law  professor  Victor  Li  in  a  1977  study  sponsored  by  the  Carnegie  En- 
dowment for  International  Peace.  Professor  Li  concluded  that  tl 
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no  legal  impediments  to  considering  Communist  China  as  the 
hire  government  of  China,  while  the  Taiwan  authorities  are  re- 
garded  as  being  in  de  facto  administrative  control  of  the  territory  and 
population  of  Taiwan. 

1  f  the  Taiwan  authorities  were  regarded  as  having  practical  power 

a  territorial  entity,  whether  or  not  it  is  called  a  state,  Professor 

Li  writes  that  international  law  contemplates  the  possibility  ''that 

treaties  applying  to  territory  actually  controlled  by  Taiwan  would 

remain  in  force  even  after  withdrawal  of  de  jure  recognition."  33 

Professor  Li  concludes  his  paper  by  specifically  declaring: 

International  law  docs  not  require  that  treaties  affecting 
only  the  territories  controlled  by  the  Taiwan  authorities 
must  lapse.  On  the  contrary,  there  is  strong  support  for  pro- 
tecting on-going  relations,  especially  those  involving  com- 
mercial affairs  and  private  rights.34 

In  his  authoritative  book.  Nonrecoqn'dion  and  Treaty  Relations, 
Bernard  P.  Pot  agrees  that  derecognition  of  a  government  does 
not  automatically  suspend  or  terminate  treaties  previously  entered 
into  by  that  government.  To  the  contrary,  he  argues : 

A  nonrecognized  state  can  be  a  party  to  international  agree- 
ments provided  that  its  de  facto  authorities  carry  on,  even  if 
only  as  agents,  the  external  relations  and  can  avail  themselves 
of  the  resources  of  the  territory  and  control  the  population  if 
necessary,  for  the  purpose  of  observing  treaty  obligations 

>umed.85 

Moreover,  Dr.  Pot  finds  "that  non recognition  of  stales  and  govern- 
ments does  not  necessarily  impede  the  Tatter's  capacity  to  conclude 
bilateral  treaties."  Bfl  Tie  adds,  "it  becomes  increasingly  clear  that  the 
criterion  for  participation  in  multilateral  treaties  is  no  longer  the 
tatus,  but  the  issue  of  political  desirability."37 

Thus  no  impediments  exist  in  international  law  which  would  pre- 

[Jnited  States  from  dealing  both  with  the  People's  Republic 

of  China  as  the  legally  recognized  government  of  China  and  with  the 

Republic  of  China  on  Taiwan  as  the  separate  authorities  in  control  of 

a  port  ion  of  the  Chinese  state. 

[ON    POWEB   DIFFERS    FROM    TREATY  ABROGATION 

p  matter  to  be  resolved  is  whether  the  recognition  power  i t- 

selfg  President  the  power  to  terminate  treaties.  The  one  power 

follow  from  the  other,  although  Alexander  Hamilton  once 

:  at  in  special  circumstances  they  do. 

[n  the  course  of  his  famous  debates  with  James  Madison  over  the 

tonality  <>r  President  Washington's  Proclamation  of  Neu- 

Franceand  Britain  in  L793,  Hamilton,  writing 

a    Pi 


-  n    m  pan:  The  Legal  Problem*  (Washington,  D.C. :  (\-ir- 
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The  right  of  the  executive  to  receive  ambassadors  and  other 
public  ministers  . .  .  includes  thai  of  judging,  in  the  case  of  a 

revolution  of  government  in  a  foreign  country,  whether  i! 
now  rulers  are  competent  organs  oi  the  national  will,  and 
ought  to  be  recognized,  or  not ;  which,  where  a  i  reaty  anteced- 
ently exists  between  the  United  States  and  such  nation,  in- 
volves the  power  of  continuing  or  suspending  its  operation. 
For  until  the  new  government  is  acknowledged,  the  treaties 
between  the  nations,  so  far  at  least  as  regards  public  righl  >, 
are  of  course  suspended.38 

Hamilton  was  writing  of  a  situation  where  only  one  government, 
that  of  the  rebels,  survived  a  revolution.  lie  was  not  considering  the 
situation  where  there  are  two  competing  powers  demanding  recogni- 
tion, one  representing  the  former  legitimate  authorities  and  the  other 
i  the  insurrectionists.  In  particular,  Hamilton  made  no  reference  to  a 
setting  in  which  the  United  States  had  continued  recognition  of  the 
original  authorities  following  a  revolution  and  had  even  entered  into 
a  treaty  with  that  same  government  after  the  revolution,  as  is  true  in 
the  case  of  the  ROC. 

Far  from  this  being  an  instance  where  all  treaties  between  the  na- 
tions were  suspended,  as  in  Hamilton's  supposition,  here  the  Mutual 
Defense  Treaty  was  concluded  years  after  the  revolution.  For  us  to 
renounce  that  treaty  by  switching  recognition  after  a  quarter  of  a 
century's  adherence  to  it  would  be  a  new  development  of  our  own 
making,  not  an  immediate  and  unavoidable  result  of  a  revolution. 
Thus,  Hamilton's  argument  is  inapplicable  to  present  Sino-Ameri- 
can  relations. 

It  would  be  sheer  legal  gimmickry  for  anyone  to  argue  that  the 
recognition  power  carries  with  it  the  power  to  abrogate  our  treaties 
with  the  ROC.  It  might  as  well  be  claimed  that  recognition  includes 
the  power  to  make  formal  treaties  independently  of  the  Senate. 

As  discussed  above,  should  the  United  States  now  decide  to  dm]) 
relations  with  the  ROC,  the  question  of  whether  treaties  and  other 
international  agreements  with  her  would  continue  in  effect  would  be 
left  up  to  mutual  agreement  between  the  United  States  and  the  still 
de  facto  government  of  Taiwan. 

Thus,  it  is  clear  that  should  we  switch  embassies  from  Taipei  to 
Peking,  no  rule  or  tradition  of  domestic  or  international  law  would 
require  the  President  to  consider  treaties  with  the  authorities  on 
Taiwan  as  having  lapsed.  Rather  this  would  become  a  political  de- 
cision to  be  determined  by  political  reasons,  not  by  legal  theory  or 
grounds.  And  since,  as  we  have  seen,  the  Constitution  demands  a 
legislative  role  in  such  a  political  decision,  a  presidential  act  of 
derecognition  could  not  annul  those  treaties  absent  the  separate,  con- 
curring decision  of  Congress  or  the  Senate. 

THE  REMOVAL  POWER   CAXNOT  BE   EQUATED   WITH  THE  TREATY 
TERMINATION    POWER 

At  a  recent  Washington,  D.C.  seminar  on  China,  the  main  speaker, 
one  of  the  leading  proponents  of  immediate  recognition  of  the  main- 

3*Rpprinterl  in  W.  M.  McClure,  International  Agreements  (New  York:  Columbia  Univer- 
sity Press,  1941),  pp.  305-306. 
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land  China  regime,  attempted  to  justify  his  opinion  that  the  President 
may  terminate  a  treaty  without  the  consent  of  the  Senate  or  Congress 
by  drawing  a  curious  analogue  to  the  removal  power.  Since  it  is  well 
settled  that  the  President  can  remove  cabinet  members  and  other 
high  ofiieials  of  the  Executive  Branch,  who  have  been  appointed  "by 
and  with  the  advice  and  consent  of  the  Senate.'-  without  returning 
to  the  Senate  for  its  further  consent,  so  it  is  claimed  the  President 
can  remove  treaties  which  have  been  made  ''by  and  with  the  advice 
and  consent  of  the  Senate." 

is  line  of  argument  is  totally  unsatisfactory  for  the  following  rea- 
sons. First,  it  is  nonsense  to  equate  the  President's  relationship  to  sub- 
ordinate officials  of  liis  own  Administration  with  the  relationship  of 
tins  country  to  other  sovereign  nations.  Allowing  the  President  to 
iss  officers  whom  the  Constitution  has  plainly  put  under  him  is 
thing.  But  allowing  the  President  to  discard  a  formal  treaty  en- 
tered  into  between  our  government  and  our  legal  peer  under  inter- 
na] law.  another  sovereignty,  is  quite  a  different  matter.  There 
is  simply  no  factual  ground  on  which  to  make  a  parallel  between  the 
two  powi 

Second,  unlike  the  ca^e  of  the  removal  power,  there  is  a  specific  con- 
stitutional provision  which  conflicts  with  any  inference  of  the  power 
minate  treal  ies.  As  we  have  seen,  the  President  is  directed  by  the 
titution  to  faithfully  execute  the  laws.  Another  provision  of  the 
Constitution  tells  us  that  a  treaty  is  a  law.  Thus,  the  President  would 
run  afoul  of  express  provisions  of  the  Constitution  if  he  should  at- 
tempt to  unilaterally  terminate  a  treaty.  The  novel  doctrine  that  a 
power  to  annul  a  treaty  can  be  implied  where  it  runs  squarely  into 
express  provisions  of  the  Constitution  on  the  basis  that  a  power  to  re- 
move officers  has  been  implied  where  there  are  no  conflicting  express 
sions  of  the  Constitution  cannot  be  sustained. 
ird,  flu1  need  for  application  of  the  checks  and  balances  feature 
1     >nsi  '\'<  ui  ion  is  si  ill  acute  in  the  case  of  the  proposed  termination 
of  treaties,  but  is  no<  felt  in  the  case  d'  removing  Executive  ofiieers. 
The  presidential  power  of  removing  officials  who  are  placed  under  his 
;  ion  i-  ])o\  surprising^  Tlie  power  aids  in  the  smooth  performance; 
of  lii-  condud  of  the  government  without  the  potential  sabotage  or 
ipi  toil  of  his  program  enured  l>v  in  ferior  officers  who  disagree  with 
his  policy  or  are  discovered  to  be  incompetent. 

In  com  rast,  his  decision  to  annul  a  t  reaty  or  allow  a  t  reaty  to  lapse  is 

a  derision  of  the  highest  national  importance,  [nstead  of  aiding  in 

•  laws,  ii  does  jus!  the  opposite.  It  lias  the  effect  of 

ratings  taw.  Such  a  decision  is  surely  the  kind  of  public 

on  which  the  Framers  did  not  wan!  taken  until  it  had  received 

lil al  ion.  The  terminal  ion  of  a  formal  compact  with  anoi  hef 

.1  nation  i    exactly  the  type  of  situation  where  the  checks' and 

doctrine  I  as  its  fullest  for.--  and  effect.  The  added  delibera- 

if  the  decision  must  be  sent  to  the  Senate  for  its  advice 

and  consent  before  its  completion,  offers  security  to  the  people  that  an 

►n  of  major  ponsequences  will  mil  be  taken  lightly  or  without  an 

opportunity  for  adequate  consideration.  Thus,  tin1  removal  power  is 

not  .-  mparable  to  the  i  reaty  terminal  ion  power. 
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LACK  OF  JUDKIAL  PRECEDENTS 


To  this  point  I  have  emphasized  the  clear  logic  of  the  Constitution 
itself  and  the  lessons  to  be  drawn  from  historical  usage.  Judicial  ; 
dents  have  not  been  cited  because  there  simply  are  no  court  holdings 
squarely  deciding  a  conflict  between  t\\o  President  and  the  Senal 
Congress  over  the  treaty  abrogation  power-. 

What  few  related  cases  exist  can  be  discussed  briefly.  First,  there  is  a 
Bl3  Supreme  Court  decision.  Charlt&n  v.  Kelly?*  which  some  com- 
mentators argue  supports  a  discretion  for  the  President  to  interpret 
whether  a.  treaty  is  void  in  circumstances  where  the  other  party  vio- 
lates it.  But  the  case  has  no  application  to  the  situation  where  the 
President,  without  legislative  approval,  seeks  to  declare  a  treaty  void 
when  no  breach  has  occurred.  Moreover,  (liar/fan  involvc-d  an  extradi- 
tion treaty  with  Italy  which  neither  the  Executive  nor  Congress 
wanted  to  void.  Since  the  treaty  was  not  denounced,  the  case  is  not  even 
a  decisive  ruling  for  the  single  situation  where  a  breach  occurs. 

A  second  case  is  Van  der  Weyde  v.  Ocean  Transport  Company  in 
|936.40  Here,  the  Supreme  Court  decided  that  since  Congress  had 
directed  the  President  by  the  Seamen's  Ad  of  1915  to  give  notice  of  the 
termination  of  treaty  provisions  in  conflict  with  that  Act.  c:it  was  in- 
cumbent" upon  him  to  determine  the  inconsistency  between  the  law 
and  a  treaty  with  Norway. 

The  Court  expressly  avoided  any  question  "as  to  the  authority  of  the 
Executive  in  the  absence  of  congressional  action,  or  of  action  by  the 
treaty-making  power,  to  denounce  a  treaty.  .  .  .41  But  it  did  appear  to 
recognize  the  power  of  Congress  to  require  the  President  to  interpret 
whether  a  treaty  is  inconsistent  with  a  statute. 

A  third  case  involving  treaty  abrogation  is  Clark  v.  .177  >?.42  where 
the  Supreme  Court  examined  the  question  of  whether  the  outbreak  of 
war  necessarily  suspends  or  abrogates  treaties.  On  its  face,  this  1947 
case  involved  a  construction  of  national  policy  expressed  in  an  Act  of 
Congress,  the  Trading  with  the  Enemy  Act. 

Although  it  is  dicta,  the  pertinent  part  of  the  opinion  for  our  analy- 
sis comes  from  the  favorable  use  by  the  Court  of  a  statement  made  by 
then  Xew  York  State  Court  Judge  Cardozo:  "[The]  President  and 
Senate  may  denounce  the  treaty,  and  thus  terminate  its  life.  Congress 
may  enact  an  inconsistent  rule,  which  will  control  the  action  of  the 
courts."  43 

By  favorably  quoting  this  interpretation  of  the  treaty  abrogation 
power,  the  Supreme  Court  seems  to  have  approved  the  proposition  that 
either  the  Senate  or  Congress  must  participate  in  the  annulment  of  a 
treaty. 

Two  other  voices  from  the  bench  add  weight  to  the  power  of  Congress 
in  this  field.  In  an  opinion  he  published  with  the  case  of  Ware  v. 
Tltjlton  in  1796,  Supreme  Court  Justice  Iredell  twice  emphasized  his 
belief  that  Congress  alone  has  "authority  under  our  Government"  of 
declaring  a  treaty  vacated  by  reason  of  the  breach  by  the  other  party.44 


39  229  U.S.  447  (1913). 

"297  U.S.  114  (1936). 

41  Ibid.,   p.  118. 

48  331  U.S.  503. 

«  Ibid.,   p.  509. 

"3  U.S.  199,  260,  261  (1796) 
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Although  his  statements  were  dicta  to  the  Court's  decision,  they  are 
significant  as  an  18th  Century  understanding  of  the  annulment  power 
by  one  of  the  original  members  of  the  first  Supreme  Court. 

In  his  Commentaries  on  the  Constitution.  Justice  Story  declared 
that  the  treaty  power  "will  be  found  to  partake  more  of  the  legislative, 
than  of  the  executive  character."  45  He  also  explained  it  is  essential 
treaties  "should  have  the  obligation  and  force  of  a  law,  that  they  may 
be  executed  by  the  judicial  power  and  be  obeyed  like  other  laws.  This 
will  not  prevent  them  from  being  cancelled  or  abrogated.,  by  the  nation 
upon  grave  and  suitable  occasions;  for  it  will  not  be  disputed  that  they 
are  subject  to  the  legislative  power,  and  may  be  repealed,  like  other 
.  at  its  pleasure"4*  (Emphasis  added.) 

From  what  few  judicial  pronouncements  exist,  there  is  no  basis  for 

utive  power  over  treaty  abrogation  and  some,  but  not  definitive, 

authority  for  congressional  power.  Although  the  issue  is  ultimately  a 

legal  one,  the  answer  lies  in  history  and  the  Constitution,  not  in  earlier 

cases. 

BREACH  OF  ROC  TREATIES  WOULD  AFFF.CT  PRIVATE  RIGHTS 

Not  only  the  Mutual  Defense  Treaty  is  involved  in  the  scheme  to 
allow  our  treaties  with  the  ROC  to  lapse.  The  1077  Department  of 
Siate  publication  Treaties  in  Force  lists  at  least  50  treaties  and  other 
agreements  now  in  effect  between  the  two  nations.  If  the  United  States 
were  to  adopt  the  approach  put  forward  on  behalf  of  the  Communist 
Chinese,  every  one  of  these  agreements  would  fall,  not  just  the  formal 
i  real  ies. 

\\  should  be  observed  that  this  group  of  international  agreements 
concerns  such  important  subjects  as  shoe  and  textile  quotas,  aviation 
landing  rights,  tariffs  on  imports  and  exports,  guarantees  of  American 
investments  of  private  capital  in  Taiwan,  safeguard  of  nuclear  mate- 
rials, and  protection  of  rights  of  American  citizens  located  in  Taiwan. 

It  is  irresponsible  to  propose  that  all  these  agreements  shall  be 
simultaneously  extinguished  upon  recognition  of  Communist  China. 
yel  ilii^  is  the  logical  extension  of  the  policy  being  urged  upon  Presi- 
dent Carter.  A-  indicated,  many  of  these  agreements  establish  rights 

•  Story,  op.  rit.,  p.  86& 

"Tbid.,    p     895.    I  tiUrrf    Stair*    p.    Pink,    315    U.S.    203    (1941).    upholding   Presidential 
power  u,  ei  ter  Into  an  executive  agreement  assigning  certain  Soviet  claims  to  the  United 
states  incident  to  recognition  of  Russia,  contains  sweeping  rUda  regarding  the  recogni- 
tion power,  but   the  case  in  no  way  relates  to  Presidential  voldln-r  of  formal  treaties  and 
pen   omitted   from   the  ahove  discussion.    Pink   Involved   the   Presidents   power   to  con 
elude  ;m  International  agreement  without  the  consent  of  the  Senate,  exactly  the  opposite 
n*  the  present  situation  where  it   Is  proposed  he  brenk  n  treaty  which  has  been   ratified 
he  bas  received  the  advice  and  consent  of  the  Senate.  Tn  brief,  the  Court  held  that 
the  United  States  was  entitled  by  the  assignment   to  the  New  York  assets  of  an  Insurance 
ny    nationalized    by    the    Soviets,    thereby    protecting   claims    of    American    dtl7en* 
t  foreign  creditors  of  the  company. 
■    Pink,  where  Justice  Douglas  Raid  the  "fjplower  to  remove  such  obstacle*  to  f -n 
ttlement  of  claim*  of  our  nationals  ...   Is  »  modest  implied  power  of  the 
v ■•  m  '.T.f  "  here  't   would  be  n   major  action  of  the  gravest  international  consequences  if 
resident  should  consider  a  treaty  void  where  a  friendiv  all*  has  given  no  cause  and 
renditions  do  not   render  it    Impossible  to  perform.   Douglas  specifically   tied  his  opinion 
to  evidence  that  it   was  common  practice  for  Presidents  to  conclude  executive  agreement* 
led  on   a   prior  ease  by   the  Court  which   specifically  determined   that  the 
soviet  nBslpnmeni  was  valid    Mere   on  the  other  hand,  there  Is  no  historical  reenrd  showing 
'   ,,,r'^'  •     routinely    abrogated    treaties    by    their   own    power    and    there    is 

""  P™«        '  ■■'■-'  «'i<*h  "  Power  In  the  President    Also,  unlike  rink,  here  a  specific 

provision  «r  the  <  onstitutlon  directs  the  Presidenl  to  falthfullr  execute  the  lawn,  of  which 
are  i   part    Surelj    the  President's  Implied  power  Incident  to  recognition  does  not 
rrre  him  the  power  to  repeal  .in  express  provision  of  the  Constitution  to  the  contrary 
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for  private  individuals  and  businesses.  Considering  thorn  a 
lapsed  would  create  serious  political  and  economic  consequences  and 
open  a  flood  of  litigation  by  private  parties  whore  interests  ar< 
versely  affected  by  such  a  government  policy. 

IMPACT  UPON  OTHER  TREATIES 

Another  potential  implication  of  presidential  discretion  to  void 
treaties  which  has  not  been  considered,  publicly  at  least,  by  proponents 

of  the  concept,  is  its  effect  upon  the  basic  meaning  of  the  ride  of  law 
to  a  free  people. 

If  a  President  can  violate  any  treaty  he  wants,  what  becomes  of  tl  e 
order  and  stability  in  which  law  is  supposed  to  operate? 

If  a  President,  independently  of  Congress,  can  withdraw  from  the 
Universal  Copyright  Convention,  for  example,  what  happens  to  pri- 
vate rights  that  were  protected  by  this  ( 'on  vent  ion  ? 

If  a  President  chooses  to  violate  the  Outer  Space  Treaty,  which  pro- 
hibits our  nation  from  placing  in  orbit  around  the  earth  any  objects 
carrying  nuclear  weapons,  what  effect  would  this  have  upon  world 
stability? 

The  fact  that  the  defense  treaty  with  Taiwan  includes  a  provision 
regarding  duration  in  no  way  adds  to  presidential  power.  A  moment's 
reflection  will  confirm  that  judgment.  Remember,  the  defense  treaty 
with  Taiwan  does  not  stand  alone.  Nearly  every  treaty  this  nation  has 
with  other  countries  contains  a  provision  similar  to  the  one  in  out- 
treaty  with  Taiwan. 

It  is  true  that  section  X  of  the  1954  treaty  states:  "Either  P 
may  terminate  it  one  vear  after  notice  has  been  given  to  the  other 
Party." 

It  is  also  true  that  this  provision  is  repeated  in  similar  term-  in 
nearly  all  our  bilateral  or  multilateral  treaties.  For  example  NAT< ). 
the  Test  Ban  Treaty,  the  Statute  of  the  International  Atomic  Energy 
Agency,  the  Nuclear  Xonproliferation  Treaty,  the  Biological  Weap- 
ons Convention,  the  Universal  Copyright  Convention,  and  the  Outer 
Space  Treaty  all  contain  provisions  expressly  laying  down  agreed 
ways  the  parties  can  terminate  them  with  one  year's  or  less  notice 
having  been  given  to  the  other  parties.  If  the  Taiwan  defense  treaty 
were  interpreted  as  allowing  the  President  alone  to  provide  such 
notice,  each  of  the  above  treaties  would  be  hostage  to  the  sole  discre- 
tion of  the  Executive.  This  news  would  undoubtedly  come  a^  a  sur- 
prise to  the  Senate  which  has  advised  and  consented  to  each  of  these 
documents  without  being  informed  of  any  such  design. 

Without  fear  of  contradiction.  I  can  predict  an  uproar  among  my 
colleagues,  for  example,  should  any  President  assert  power  to  uni- 
laterally, without  giving  an  opnorriinity  for  prior  deliberation  in  the 
Senate  or  Congress,  violate  the  Xormroliferation  Treaty  by  trans- 
ferring nuclear  warheads  to  South  Africa. 

The  truth  is  that  were  .the  shoe  reversed,  many  Americans  who  are 
falling  all  over  themselves  to  give  in  to  every  demand  by  Communist 
China,  would  be  the  first  to  condemn  unilateral  presidential  actio?1,  of 
a  kind  they  do  not  like.  They  have  not  thought  through  the  possible 
implications  of  the  legal  theory  they  are  asking  President  Carter  to 
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adopt,  and  if  they  would,  the  fallacy  in  their  proposal  would  be 
obvious. 

Moreover,  an  examination  of  each  of  the  formal  treaties  described 
hich  have  been  denounced  or  terminated  by  the  United  States 
in  the  past  reveals  that  nearly  all  included  provisions  allowing  with- 
drawal upon  notice.47  The  fact  that  Presidents  have  generally  inter- 
provisions  regarding  duration  as  still  requiring  them  to  seek 
.     ssional  or  at  least  senatorial  approval  before  giving  notice  to 
•■  party  proves  that  inclusion  of  such  a  provision  in  a  treaty 
not  change  the  domestic  constitutional  arrangement  of  powers 
veen  the  Executive  and  Congress. 

shown  above.  Congress  has  heretofore  collaborated  in  the  ter- 
i  of  over  40  treaties  by  enacting  a  joint  resolution,  agreeing 
t<>  -a  Senate  resolution  or  by  Act  of  Congress.  Congress  obviously  be- 
lieved it  retained  a  role  in  the  treaty  abrogation  process  in  each  of 
tli'  se  instances,  all  but  three  of  which  involved  the  annulment  of 
treaties  having  duration  provisions.  There  is  no  record  to  the  con- 
trary  showing  that  the  existence  of  such  provisions  in  treaties  has 
any  relation  to  the  powers  of  the  President  and  Congress. 

ii    may  belabor  the  subject  to  point  out  the  obvious,  but  treaties 
•  say  they  can  be  terminated  after  notice  given  by  ''the  President" 
or  "head  of  state"  of  any  government.  leather,  the  customary  phrase 
ies  that  when  notice  is  made  it  shall  be  given  by  one  of  the  "par- 
she  treaty. 
The  term  "party'  means  the  government  of  the  state  or  interna- 
tiality  involved,  which  compels  a  reference  to  the  consti- 
tutional process  of  that  government  in  order  to  determine  the  manner 
in  which  the  decision  to  give  notice  shall  be  made.  In  our  case,  this 
is  back  to  the  fact  that  under  the  Constitution  the  power  is  a 
>ne  shared  by  the  President  and  Senate  or  Congress. 

CONCLUSION 

•onclusion,  no  President  acting  alone  can  abrogate,  or  give  notice 

of  i1!"  intention  to  abrogate,  our  existing  treaties  with  the  jrovernment 

on  Taiwan.  Of  eourpe,  neither  the  Senates,  nor  Congress,  will  agree  to 

■r  I  hose  i  real  ies. 

It  is  the  clear  instruction  of  history  that  the  President  cannot  give 

valid  notice  of  an  intention  to  withdraw  from  a  treaty,  let  alone  void 

a  treaty  in  violation  of  the  formalities  required  by  any  provision  it 

•in  regarding  duration,  without  the  approval  or  ratification 

of  i  wro-thirds  of  the  Senate  or  a  majority  of  both  Houses  of  Congress. 

Any  President  who  would  seek  to  thwart  this  constitutional  mandate 

run-  the  risk-  of  impeachment. 

is  not  a  threat.  It  is  a  simple  statement  of  fact  which  those  who 
are  unwisely  urging  this  course  of  action  upon  the  President  should 
understand.  They  apparently  do  not  know  the  consequence  of  what 
they  are  asking  the  President  to  do. 

tit.-  three  lath  ronturv  treaties  with  France  entirely  lacked  any  duration  nrovi- 
tb«*r  agreement,  tbe  International  Snnltnrv  Convention  of  1908    did  not  include 
In  the  text,  but   tbe  proceta  vernal  of  the  deposit  of  rntlnVntion  conferred 
•  of  denunciation. 


173 

For  it  must  be  clearly  understood  thai  the  check  of 
one  of  the  safeguards  provided  by  the  Founding  Fat  po- 

litical offenses,  such  as  an  irresponsible  abuse  by  a  President  of  a  con- 
stitutional discretion.48  In  fact,  a  study  mad<  by  the  Lil  Con- 
gress in  1974  on  the  abrogation  of  trea  Lcludes  by  observing  that 
where  a  conflict  arises  between  the  President  and  the  S< 
gress  over  the  question  of  abrogation  of  a  treaty,  and  t] 
acts  contrary  to  the  wishes  of  the  Senate  or  Cong  .  ident 
:it  be  impeached."  ''' 

This  answers  the  too  clever  reasoning  of  the  legal  advis  De- 

partment of  State  which  surfaced  in  a  L936  memorandum  to  President 
Roosevelt.  His  argument  contended  that  the  failure  of  the  Congress 
or  the  Senate  to  approve  the  action  of  the  President  in  giving  notice 
of  intention  to  terminate  a  treaty  would  be  of  no  avail  becai  <■  once 
the  notice  is  given,  the  foreign  government  concerned  may  de<  line  to 
accept  a  withdrawal  of  Mich  a  notice.50  What  the  argument  failed  to 
note  is  that  even  if  the  foreign  government  is  entitled  and  wants  t<> 
reply  on  such  a  notice  without  inquiring  into  (he  constitutional  au- 
thority of  the  President,  this  does  not  change  the  domestic  constitu- 
tional situation  of  the  President  in  relation  to  the  Senate  or  Con- 
gress.51 The  President  is  still  answerable  to  the  Constitution  and  ac- 
countable to  the  Congress  and  people. 


**  Several  of  the  delegates  to  state  conventions  on  adopting  the  Constitution  argued  that 
the  President  was  to  be  subject  to  impeachment  and  conviction  if  he  abused  his  trea 
diplomatic     power.     Elliot's     Debutes,     III,     240     (Nicholas)  ;     016     (Madison)  ;     IV,     15J4 
(Spaight)  :  IV.  27G  (B.  Rutledge)  ;  281  (C.  C.  Pinckney). 

49  V.  Bite.  "•Precedent  For  U.S.  Abrogation  of  Treaties"  (Congressional  Research  Serv- 
ice. Library  of  Congress.  February  :_',>.  1974),  p.  107. 

:o  Pveprinted  in  HacKworth,  op.  cit.,  p.  328. 

"-  <  >f  course,  in  the  case  of  the  ROC,  it  may  be  presumed  the  authorities  would  not  con- 
sider that  defense  treaty  as  void,  but  rather  would  continue  to  hold  the  United  States  re- 
sponsible tinder  international  law  for  adhering  to  its  treaty  obligation  and  thereby  preserve 
the  opportunity  for  restoring  the  treaty  to  its  full  effectiveness  at  any  time. 
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[From  Mortimua  Nijhoff,  The  Hague,  1966] 

UNILATERAL  DENUNCIATION  OF  TREATY  BECAUSE  OF 
PRIOR  VIOLATIONS  OF  OBLIGATIONS  BY  OTHER 
PARTY 

(By  Bhek  Pati  Sinha,  Indiana  State  University — Foreword  by  Oliver  J.  Lissitzyn, 

Columbia  University) 


The  Franco- American  Treaties,  1778-1790  x 

Between  1778  and  1700  the  United  States  and  Franco  contracted  a 
number  of  treaties  conveying  consular,  commercial  and  political  con- 
tents and  purposes.  With  the  exception  of  one,  none  of  the  Treaties 
contained  any  clause  pertaining  to  revision  or  termination.2 

Soon  after  the  coming  into  effect  of  the  Treaties  serious  differences 
of  opinion  regarding  the  interpretation  and  application  of  certain 
clauses  of  the  Treaties  arose  between  the  parties.  However,  it  was  not 
until  the  signing  of  the  Anglo-American  Treaty  in  February.  1700 
(the  Jay  Treaty)  that  the  rupture  of  the  treaty  links  between  them 
became  a  distinct  possibility.  France  regarded  the  signing  of  the  Jay 
Treaty  by  the  United  States  as  injurious  to  her  interests  and  incom- 
patible with  the  terms  of  the  Treaties.  The  French  Foreign  Minister 
informed  Mr.  Monroe,  the  United  States  envoy  to  France,  that  he 
saw  : 

In  the  stipulations  [of  the  Jay  Treaty]  which  respect  the 
neutrality  of  the,  flag  an  abandonment  of  the  tacit  engage- 
ment which  subsisted  between  the  two  nations  on  this  point 
since  the  treaty  of  commerce  of  1778.  After  this.  Citizen  Min- 
ister, the  Executive  Director  thinks  itself  founded  in  regard- 
ing the  stipulations  of  the  treaty  of  1778  which  concern  the 
neutrality  of  the  flag  as  altered  and  suspended  in  their  most 
essential  parts  by  this  act.  and  it  would  fail  in  its  duty  if 
it  did  not  modify  a  state  of  things  which  would  never  have 
been  consented  to  but  upon  the  condition  of  the  most  strict 
reciprocity.3 

The  United  States  refused  to  concede  the  French  view  that  the 
terms  of  the  Jay  Treaty  were  incompatible  with  the  Franco-American 
Treaties  and  again  insisted  that  France  was  guilty  of  clear  and  re- 


1  The  Treaties  unilaterally  abrogated  bv  the  United  States  -were:  (1)  Treaty  of  Amity 
and  Commerce.  H  February  1778;  (2)  Treaty  of  Alliance.  6  February  1778:  (3}  Act  Sepa- 
rate and  Secret  "Reserving  Itipht  of  King  of  Spain  to  Asrree  to  the  Foregoing  Treaties.  H  Feb- 
ruary 1778:  and  (4)  Convention  defining  and  Establishing  the  Functions  and  Priv't^es 
of  Consuls  and  Vice-Consuls.  14  November  1778.  For  the  text  of  these  treaties  see  Malloy, 
op.  fit.,  j)yi.  468.  470.  4S2,  490  respectively. 

2  See  Article  XVI  of  the  Convention  of  14  November  1778  ;  Malloy.  op.  rit.,  p.  40.1. 

3  Quoted  by  Justice  Davis  in  his  Opinion  in  the  Hooper  v.  The  United  Staffs.  22  The  F.S. 
Court  of  Claims,  pp.  414-415  (1S87). 
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peated  breaches  of  the  Treaties.  She,  after  having  been  rebuffed  by 

bo  settle  disputes  arising  from  charges  and 

counter-charges  of  violations  of  treaty  obligations  amicably,  on  7  July 
an  act  annulling  the  Treaties.  The  provisions  of  the  act 

-were  : 

Whereas  the  treaties  concluded  between  the  United  States 
and  France  have  been  repeatedly  violated  on  the  part  of  the 
French  government :  and  the  just  claims  of  the  United  States 
for  reparation  of  the  injuries  so  committed  have  been  re- 
fused, and  their  attempts  to  negotiate  an  amicable  adjust- 
ment of  all  complaints  between  the  nations  have  been  repelled 
with  indignity;  and  whereas,  under  authority  of  the  French 
Government,  there  is  yet  pursued  against  the  United  States 
a  system  of  predactory  violence,  infracting  the  said  Treaties 
and  hostile  to  the  rights  of  a  free  and  independent  nation; 
Be  it  i  nacted  by  the  S<  ntif<  and  House  of  Representatives 
of  tJu  I  rnited  Stat<  s  of  .  1  rru  riea  in  Congress  assembled,  That 
the  United  States  are  of  right  freed  and  exonerated  from  the 
stipulations  of  the  treaties  and  of  the  consular  convention, 
heretofore  concluded  between  the  United  States  and 
France:  and  that  the  same  shall  not  henceforth  be  regarded 
as  legally  obliging,  on  the  Government  or  citizens  of  the 
United  States.4 

The  United  States  considered  her  act  of  7  July  1708  unilaterally 
annulling  all  the  existing  Franco-American  treaties  on  the  ground  of 
prior  viol  at  ions  of  obligations  by  France  as  fully  justified  under  inter- 
national law.  In  1700  the  American  plenipotentiaries  were  sent  to 
Paris  wilh  instructions  to  settle  the  controversies  existing  between  the 
two  countries  on  the  basis  that  the  Treaties  were  voided  by  the  act 
of  7  July  170^  and  therefore  they  were  to  take  the  position  that  the 
commissioners  should  decide,  the  claims  "according  to  the  original 
merits  of  the  several  cases,  and  to  justice,  equity,  and  the  law  of 
nations:  and  in  all  cases  of  complaint  existing  prior  to  the  7th  of 
July  1798,  according  to  the  treaties  and  consular  convention  then 
existing  between  France  and  the  United  States.''5 

The  United  States  Secretary  of  Slate  Mr.  Pickering  in  October, 
L799  in  the  instructions  sent  to  Messrs.  Ellsworth,  Davis,  and  Van 
Murray,  the  Ministers  to  France,  said  : 

enteenth  and  twenty-second  articles  of  the  commer- 
tl  treaty  between  the  United  States  and  France  of  Febru- 
ary (;.  177^.  have  been  the  source  of  much  altercation  between 
the  two  nations  during  the  present  war.  The  dissolution  of 
that  and  our  other  treaties  with  France  leaves  us  at  liberty 
with  respect  to  future  arrangements;  with  the  exception  of 
the  now  preferable  right  secured  to  Great  Britain  by  the 
twenty-fifth  article  of  the  treaty  of  amity  and  commerce.  In 
that  article  we  promise  mutually  tl  flt  while  we  continue  in 
amity,  neither  party  will  in  future  make  any  treaty  that  shall 
be  inconsistent  with  thai  article  or  the  one  preceding  il.  We 

t  Tnternational  Law  (Washington:  U.S.  Government  rvintinsr 
Fon  Ign  Relation* t  Vol.  11,  i».  BIT, 
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cannot,  therefore,  renew  with  France  the  seventeenth  a. 
twenty-second  articles  of  the  treaty  of  1778.  Her  aggressions 
which  occasioned  the  dissolution  01  that  treaty  have  deprived 
her  of  the  priority  of  rights  and  advantages  therein  stipu- 
lated.6 

The  American  representatives  in  Paris  sought  to  include  in  the  new 
treaty  with  France  provisions  regarding  the  adjustments  of  claims 
based  upon  the  understanding  that  the  Treaties  were  terminated  by 
the  United  States  act  of  7  July  1798.  The  French  representative,  on 
the  other  hand,  contended  that  the  United  States  act  of  7  July  1798 
annulling  the  Treaties  was  without  force  because  the  United  States 
did  not  have  right  unilaterally  to  terminate  the  Treaties.  It  was  in  the 
face  of  the  French  representative's  denial  of  the  right  of  unilateral 
denunciation  that  the  American  representatives  declared  that  it 

was  not  till  after  the  treaty  of  amity  and  commerce  of  Feb- 
ruary 1778  had  been  violated  to  a  great  extent  on  the  part 
of  the  French  republic,  nor  till  after  explanations  and  an 
amicable  adjustment  sought  by  the  United  States  had  been 
refused,  that  they  did  on  the  7th  of  July  by  a  solemn  public 
act,  declared  that  they  were  freed  and  exonerated  from  the 
treaties  and  consular  convention  which  had  been  entered  into 
between  them  and  France.7 

The  American  negotiators,  in  a  letter  to  the  French  negotiators, 
dated  23  July  1800,  stated: 

It  was  remarked  that  a  treaty,  being  a  mutual  compact,  a 
palpable  violation  of  it  by  one  party  did,  by  the  law  of  nature 
and  of  nations,  leave  it  optional  with  the  other  to  renounce 
and  declare  the  same  to  be  no  longer  obligatory;  and  that. 
of  necessity,  there  being  no  common  tribunal  to  which  they 
could  appeal,  the  remaining  party  must  decide  whether  there 
had  been  such  violation  on  the  other  part  as  to  justify  its 
renunciation.  For  a  wrong  decision  it  would  doubtless  be  re- 
sponsible to  the  injured  party,  and  might  give  cause  for  war; 
but  even  in  such  case  its  act  of  public  renunciation,  being  an 
act  within  its  competence,  would  not  be  a  void,  but  a  valid 
act,  and  other  nations  whose  right  might  thereby  be  bene- 
ficially affected  would  so  regard  it.8 

The  French  representative  refused  to  concede  the  arguments  of  the 
American  representatives,  noted  above,  and  he  declined  to  recognize 
any  claims  arising  under  the  annulling  act  of  7  July.  1798.°  Both 
parties  sought  to  postpone  the  resolution  of  their  differences  by  pro- 
viding in  Article  2  of  the  newly  negotiated  treaty  of  30  September, 
1800  that  the  parties  would  "negotiate  these  subjects  at  a  convenient 
time,  and  until  they  may  have  agreed  upon  these  points  the  said 
treaties  and  conventions  shall  have  no  operation."  The  United  States 

8  Ouoted  by  Justice  Davis  in  Hooper  v.  The  United  States,  soo  22  U.S.  Court  of  Claims, 
at  422. 

7  Moore,  op.  oit.,  Vol.  V.  p.  4430. 

8  U.S.  Ooncrrrss,  Senate,  Ex.  Doe.  102.  19th  Oonjrrrss.  1st  Session,  pp.  612-613,  oito<l  in 
Francis  Whnrtrm.  A  Dipcst  of  International  Lav  of  the  United  State*  (Washington  :  I'.S. 
Government  Printiusr  Offioo,  1887),  Vol.  II,  p.  60. 

8  Moore,  op.  eit.,  Vol.  V,  pp.  357-358. 
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Senate  in  giving  its  consent  to  this  new  treaty  expunged  the  provi- 
sions of  Article  2.  The  French  Government  consented  to  the  excision 
of  Article  2  provided  that  "the  two  States  renounce  the  respective 
pretensions  which  are  object  of  said  article."  10  The  United  States 
agreed  to  this  French  reservation,  and  it  is  on  the  basis  of  accept- 
ance of  this  French  reservation  on  the  part  of  the  United  States  that 
it  is  often  argued  that  the  United  States  in  effect  abandoned  her  legal 
position  that  she  had  the  right  unilaterally  to  terminate  the  Treaties 
because  of  violations  of  obligations  on  the  part  of  France.  It  appears 
that  the  United  States  really  did  not  give  up  her  legal  conviction  that 
the  right  of  unilateral  denunciation  existed.  Prior  to,  during  and  sub- 
sequent to  the  ratification  of  the  Treaty  of  1800  with  the  French  reser- 
vation, noted  above,  the  United  States  repeatedly  and  explicitly  af- 
firmed the  existence  of  the  rule  of  unilateral  denunciation.  It  was  out 
of  certain  political  or  policy  considerations  and  not  out  of  the  change 
in  legal  conviction  that  the  United  States  consented  not  to  press  claims 
against  France  on  the  basis  of  the  Act  of  7  July  1798. 

The  A  nglo-U ruguayan  Postal  Agreement  of  28  November  1853  n 

On  7  February  1873  the  Law  Officers  of  the  British  Crown  gave  a 
report  respecting  the  continuing  in  force  of  the  Agreement  in  the  face 
of  substantial  breaches  of  obligations  on  the  part  of  Uruguay.  The 
report  in  part  stated: 

That  the  Government  of  Uruguay  having,  by  a  recent 
Decree,  pronounced  the  Postal  Convention  of  1858  to  have 
had  and  to  have  no  binding  effect,  and  having  infringed  the 
spirit  of  that  Convention  by  recent  acts.  Her  Majesty's  Gov- 
ernment will,  in  our  opinion,  be  justified  in  summarily  termi- 
nating that  Agreement  or  Convention. 

"We  would,  however,  submit,  for  your  Lordship's  considera- 
tion, whether  the  summary  termination  of  the  Agreement 
may  not  affect  contracts  which  may  have  been  made  for  the 
eonveyanee  of  mails,  find  also  may  not  put  British  interests 
in  Uruguay  to  a  serious  inconvenience. 

On  these  points  we  have  no  information,  and  your  Lord- 
ship will  bo  able  to  judge  whether  they  are  entitled  to  any 
weight  in  laying  "down  the  course  of  action  which  Her 
Majesty's  may  take.12 

The  report  confirmed  the  rule  of  unilateral  denunciation  by  main- 
taining that  the  United  Kingdom  would  he  justified  in  abandoning 
the  Agreement  on  the  sole  ground  of  prior  substantial  breaches  of 
obligations  on  the  part  of  Uruguay. 

The  .  1  n<iln-Tlon<hir<m  A  r/rennrnt  of  27  .1  ugust  1856  1S 

■  )  July  1874  the  Law  Officers  of  the  "British  Crown  submitted  a 
reporl  to  the  British  Government  on  the  legal  consequences  of  vio- 
lations of  the  Agreement  on  the  pari  of  Honduras.  The  report  in  part 
stated : 


t   op  c 
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That  in  our  opinion  Her  Majesty's  Government  may  prop- 
erly inform  the  Honduras  Government  that  they  consider 

the  withdrawal  of  the  privileges  hitherto  accorded  by  the 
Government  of  Honduras  to  Ampala  to  be  a  breach  of  the 
additional  Article  of  the  Treaty  of  1850  and  that  unless  those 
privileges  are  restored  and  maintained  Her  Majesty's  Gov- 
ernment will  hold  themselves  at  liberty  to  withhold  the  guar- 
antee of  neutrality  of  the  Honduras  Interoceanic  Railway 
Company.14 

It  is  clear  that  in  the  opinion  of  the  Law  Officers  of  the  British 
Crown  the  United  Kingdom  would  be  justified  in  denouncing  the 
Agreement  on  the  ground  of  prior  breaches  of  obligations  on  the  part 
of  Honduras. 

The  Proposed  Anglo- American  Treat  j/  of  Extradition  1876 

On  27  May  1876  Mr.  Hamilton  Fish,  the  United  States  Secretary  of 
State,  conversed  with  Sir  Edward  Thorton,  the  British  Ambassador 
in  'Washington,  relative  to  certain  provisions  of  the  proposed  Anglo- 
American  Treaty  of  Extradition.  h\  course  of  the  conversation,  Mr. 
Fish  observed: 

that  with  such  a  provision  in  a  treaty,  and  with  the  similarity 
of  the  two  governments  and  of  their  people  on  the  question  of 
political  asylum,  a  full  protection  would  be  secured  againsi 
the  trial  of  a  surrendered  fugitive  for  any  political  offence; 
and  that  the  violation  of  such  provision  by  either  of  these  two 
governments  was  not  within  the  reach  of  contemplation,  but. 
should  it  occur,  it  would  lead  to  the  denunciation  of  the  treaty 
by  the  surrendering  state,  which  would  also  be  liberty  to  hold 
the  offending  state  to  its  responsibility  for  violating  a  treaty 
engagement.15 

The  Angelo-American  Treaty  of  Extradition,  f)  August 1842  ir> 

On  20  June  1876  Mr.  Grant,  the  President  of  the  United  States,  in 
a  message  to  the  Congress  referred  to  the  dispute  between  the  United 
States  and  the  United  Kingdom  resulting  from  divergences  of  opin- 
ions relative  to  the  interpret ation  of  Article  X  of  the  Anglo- American 
Treaty  of  Extradition  of  1842.  and  lie  stated  his  view  that  the  United 
States  would  be  justified  in  denouncing  its  obligations  under  the 
Article  in  question  on  the  ground  that  the  United  Kingdom  had  vio- 
lated her  obligations  under  the  Article.  He  said  : 

It  is  for  the  wisdom  of  the  Congress  to  determine  whether 
the  article  of  the  treaty  relating  to  extradition  is  to  be  any 
longer  regarded  as  obligator}-  on  the  Government  of  the 
United  States  or  as  forming  part  of  the  supreme  law  of  the 
land.  Should  the  attitude  of  the  British  Government  remain 
unchanged.  I  shall  not.  without  an  expres-ion  of  the  wish  of 
Congress  that  I  should  do  so,  take  any  action  either  in  making 


"  Mr-Nnir.  The  Law  of  Treaties,  op.  tit,,  p.  556. 

15  Sep  Memorandum  of  a  convention  between  Sir  Edwfin!  Thorton  and  Mr.  F1<h  r\\  the 
United  States  Department  of  State.  27  May  1876.  U.S.,  House  of  Representatives,  Executive 
Document  No.  lift,  tAth  Congress*  1875-77,  pp.  43-46. 

10  Malloy,  op.  cit.,  Vol.  I,  p.  65. 
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or  granting  requisitions  for  the  surrender  of  fugitive  crim- 
inals under  the  treaty  of  1S42.17 

■'  'layton-Bulwer  Treaty,  10  April  1850  1S 
On  19  April  1850  the  United  States  and  the  United  Kingdom  signed 
a  treaty,  commonly  known  as  the  Clayton-Bulwer  Treaty,  Article  I  of 
which  stipulated : 

The  Governments  of  the  United  States  and  Great  Britain 
hereby  declare  that  neither  the  one  nor  the  other  will  ever 
obtain  or  maintain  for  itself  any  exclusive  control  over  the 
said  ship  canal :  agreeing  that  neither  will  ever  erect  or  main- 
tain any  fortifications  commanding  the  same,  or  in  the  vicin- 
ity thereof,  or  occupy,  or  fortify,  or  colonise,  or  assume  or  ex- 
ercise any  dominion  over  Nicaragua,  Costa  Rica,  the  Mos- 
quito coast,  or  any  part  of  Central  America:  nor  will  either 
make  use  of  any  protection  which  either  affords  or  may  afford, 
or  any  alliance  which  either  has  or  may  have  to  or  with  any 
State  or  people  for  the  purpose  of  erectinsror  maintaining  any 
such  fortifications,  or  of  occupying,  fortifying,  or  colonising 
Nicaragua,  Costa  Rica,  the  Mosquito  const,  or  any  part  of 
Central  America,  or  of  assuming  or  exercising  dominion  over 
the  same ;  nor  will  the  United  States  or  Great  Britain  take  ad- 
vantage of  any  intimacy,  or  use  anv  alliance,  connection, 
or  influence  that  either  may  possess,  with  any  S^ate  or  Gov- 
ernment through  whoso  territory  the  said  canal  may  pass, 
for  the  purpose  of  acquiring  or  holding  directly  or  indirectly, 
for  the  citizens  or  subjects  of  the  one  anv  rights  or  advantages 
in  regard  to  commerce  or  navigation  through  the  said  canal 
which  shall  not  he  offered  on  the  same  terms  to  the  citizens 
or  suojects  of  the  other.19 

Op,  17  July  1852  the  United  Kingdom  proclaimed  the  Belize  Area 
a  British  colony,20  and  apart  from  this  she  continued  to  exercise  pro- 
tector-hip over  rhe  Mosquito  Territorv.  The  United   States  main- 
tained thai  the  United  Kingdom,  by  converting  the  Belize  Area  from 
ttlement  into  an  outright  possession  or  colony  and  by  continued 
protectorship  over  the  Mosquito  Territory,  contravened  the  provisions 
of  Article  T  which  expressly  forbade  both  parties  to  colonise,  fortify 
reise  dominionship  in  Central  America.21 
United  Kingdom  maintained  the  British  protectorship  over 
luito  Territory  could  no!  be  likened  to  either  dominionship  or 
coloni  -{inn.  She  declared  tli.-'t  (lie  Belize  Area  had  been  a  British 

ince  the  conclusion  of  the  Treaty  and  since 
Art'  i     to  be  applicable  .  tivelv  it  could  not  therefore 

ed  again  lued  British  control  or  dominion- 

lize  Area.22 
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The  dispute  over  {lie  interpretation  and  application  of  the  Treaty 
lasted  on  and  off  for  more  than  four  decades.  On  several  occasions  the 
United  States  expressed  her  conviction  that  she  had  the  right  uni- 
laterally to  terminate  the  entire  Treaty  on  the  ground  that  the  I  Inited 
kingdom  had  violated  it.  On  8  May  188:2  Air.  Frelinghuysen,  the 
United  States  Secretary  of  State,  in  an  instruction  to  Mr-.  Lowell.  tin- 
American  Minister  in  London,  stated  that  the  British  conversion  of 
the  Belize  settlement  into  a  Crown  Colony  infringed  Article  I  of  th;' 
Treaty  which  in  ciTeet  rendered  it  voidable  at  the  instance  of  the 
United  States. 

The  United  States  have  never  given  their  assent  to  this  con- 
version of  the  Brit  ish  "settlement "  in  ( Jentra  i  America  under 

Spanish-American  sovereignty  into  a  British  "possession" 
with  British  sovereignty.  There  is  a  vast  difference  between  a 
settlement  subject  to  the  sovereignty  of  the  Central  Ameri- 
can republic  and  a  colony  controlled  by  Great  Britain. 

Under  the  treaty  of  1850,  while  it  is  binding,  the  United 
States  have  not  the  right  to  exercise  dominion  over  or  to 
colonise  one  foot  of  territory  in  Central  America.  Great 
Britain  is  under  the  same  rigid  restriction.  And  if  Great 
Britain  has  violated  and  continues  to  violate  that  provision, 
the  treat v  is,  of  course,  voidable  at  the  pleasure  of  the  United 
StatesJ23" 

On  30  August  1882  the  Law  Officers  of  the  British  Crown  submitted 
a  report  to  Lord  Granville,  the  British  Foreign  Minister,  relative  to 
the  Clayton-Bulwer  Treaty.  The  report  rejected  Mr.  Frelinghuysen's 
contention  that  the  Treaty  was  voidable  at  the  pleasure  of  the  United 
States.  It  did  not  deny  the  existence  of  the  rule  of  unilateral  denunci- 
ation. What  it  maintained  was  that  since  Great  Britain  had  not  vio- 
lated the  Treaty  the  United  States  had  not  the  right  to  resort  to  uni- 
lateral denunciation.  Thus,  it  appeared  to  confirm  the  existence  of  this 
rule,  although  indirectly.  Further,  it  asserted  that  the  norm  of  ex- 
tinctive prescription  disallowed  the  United  States  to  invoke  this  rule. 
The  report  stated 

The  ground  upon  which  it  is  alleged  that  the  Treaty  is  void- 
able at  the  pleasure  of  the  United  States  is  that  Great  Brit- 
ain has  violated,  and  continues  to  violate,  its  provisions  by 
exercising  sovereignty  over  British  Honduras,  and  treating 
that  territory  as  a  British  Colony.  This  contention  appears  to 
US  wholly  untenable. 

It  is  clear  that  neither  of  the  negotiators  of  the  Treaty  in- 
tended, nor  did  the  Government  of  this  country,  that  the  lan- 
guage of  Article  I  describing  the  Country  not  to  be  occupied 
should  include  British  Honduras.  This  was  put  upon  record 
at  the  time  by  Mr.  Clayton,  coupled  with  the  statement  that 
the  Senate  of  the  United  States  "perfectly  understood  that 
the  Treaty  did  not  include  British  Honduras." 

And  after  this  and  what  took  place  in  1853  ....  it  seems 
opposed  to  all  sound  principle  that  the  United  States  should 


23  U.S.  Foreign  Relations,  18S2,  p.  271. 
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now  claim  to  abrogate  the  Treaty  of  1850  by  reason  of  the 
existence  of  a  state  of  things  which  has  prevailed  to  their 
knowledge,  ever  since  its  ratification,  to  which  the  Treaty  was 
never  intended  to  apply,  and  notwithstanding  the  known 
existence  of  which  they  have  more  than  once  recognised  the 
Treaty  as  subsisting.24 

On  30  December  188-2  Lord  Granville,  in  an  instruction  to  Mr.  West, 
the  British  Minister  in  Washington,  maintained  that  ''the  British 
Government  have  committed  no  act  in  relation  to  British  Honduras 
or  otherwise  which  can  invalidate  that  treaty  and  justify  the  Govern- 
ment of  the  United  States  in  denouncing  it."  25  Further,  he  observed  in 
the  words  of  his  law  officers,  noted  above,  that  the  norm  of  extinctive 
prescription  estopped  the  United  States  from  exercising  the  rule  of 
unilateral  denunciation.26 

On  10  July  1884  Mr.  Frelinghuysen  in  a  communication  to  Mr.  HalL 
the  American  Minister  to  Central  America,  again  noted  his  belief  that 
the  Treaty  was  rendered  voidable  at  the  option  of  the  United  States 
because  of  violations  on  the  part  of  the  United  Kingdom.  He  said  : 

The  treaty  was  voidable  at  the  option  of  the  United  States. 
This.  T  think,  has  been  demonstrated  fully  on  two  grounds. 
First,  that  the  consideration  of  the  treaty  having  failed,  its 
object  never  having  been  accomplished,  the  United  States  did 
not  receive  that  for  which  they  covenanted:  and.  second,  that- 
Great  Britain  has  persistently  violated  the  agreement  not  to 
colonise  the  Central  American  coast.27 

In  1896  Mr.  Olney,  tho  United  States  Secretary  of  State,  issued  a 
memorandum  discussing  the  status  of  the  Treaty.  Tie  noted  that  the 
United  States  on  a  number  of  occasions  had  declared  that  the  Treaty 
\-oidable  because  of  violations  by  the  United  Kingdom.  He,  while 
confirming  the  doctrine  of  unilateral  denunciation,  noted  that  the  rule 
of  extinctive  nrescription  estopped  the  United  States  from  denouncing 
the  Treaty.  ITe  said  : 

Mr.  Frelinghuy sen's  second  proposition  is  that  the  treaty  is 
••  oidable"  because  the  Belize  district  (so-called1)  has  been 
transformed  by  Great  Britain  into  an  organised  colony.  But. 
in  the  lb-si  place  the  transformation  has  taken  place  pursuant 
to  the  treaty  with  Honduras,  which  was  accepted  bv  the 
United  States  in  1860  as  a  satisfactory  compliance  with  the 
provision  of  (be  Clayton-Bulwer  Treaty.  In  the  noxt  place, 
the  Belize  colony  was  organized  in  1862  and,  until  the  time 
of  Mr.  Frelinqtfiuvsen,  its  orpranization  was  nevpr  made  a 
cause  of  complaint  bv  the  T  nit<>d  States.  In  <h<^  third  place, 
if  the  organisation  of  the  Belize  eolonv  is  to  be  deemed  an 
infra  rtion  of  tho  Clayton-Bulwer  Treaty,  the  United  States 
has  acquiesced  therein  too  long  to  claim  that  the  treaty  has 
thereby  become  mdl  and  void.  Tf  no1  altogether  estopped  to 
treal  the  colony  as  a  grievance,  its  only  remedy  is  to  oive  no- 
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tice  that  it  will  regard  the  future  maintenance  of  the  colony 
as  a  violation  of  the  treaty  and,  if  ils  remonstrance  is  not 
heeded,  to  then  take  such  further  steps  in  the  matter  for  the 
abrogation  of  the  treaty,  or  otherwise,  as  it  may  deem  expe- 
dient. But,  that  the  existence  of  the  Belize  colony  gives  any 
present  right  to  deal  with  the  treaty  as  a  nullity  can  not  be 
maintained  for  a  moment.28 

The  Treaty  was  not  unilaterally  put  to  an  end  by  the  United  States, 
although  she  repeatedly  asserted  her  light  to  do  so  on  the  ground  of 
prior  breaches  of  obligations  on  the  part  of  the  United  Kingdom.  It 
was  superseded  by  the  Hay  Pouncefotc  Treaty  of  18  November  1901.29 

The  Sino- American  Treaties^  18U-1880  30 

Between  1844  and  18S0  the  United  States  and  China  contracted  four 
treaties  all  of  which  were  juridically  bound  together,  although  signed 
and  ratified  at  different  times.31  The  last  of  the  four  treaties,  among 
other  things,  contained  provisions  regarding  the  entry  and  residence 
of  Chinese  nationals  in  the  United  States. 

On  1  October  1888  the  United  States  Congress  passed  an  act,  known 
as  the  Chinese  Exclusion  Act,32  despite  warnings  from  the  State 
Department  and  the  Chinese  Government  that  the  proposed  act  in 
effect  would  infringe  the  Treaties.  The  Chinese  Government  com- 
plained that  the  act  was  contrary  to  express  stipulations  of  the  Trea- 
ties,33 and  the  United  States  Government  concurred  with  this  view.34 
China  contended  that  the  Treaties  were  rendered  voidable  at  her 
pleasure  because  of  violations  of  obligations  on  the  part  of  the  United 
States.  On  8  July  1889  Mr.  Chang  Yen  Iloon,  the  Chinese  Ambassa- 
dor in  Washington,  in  a  letter  addressed  to  Mr.  Blaine,  the  United 
States  Secretary  of  State  pointed  out : 

The  action  of  Congress  in  violating  treaty  stipulations  is 
not  justified  by  its  conduct  towards  other  nations,  nor  by  any 
action  of  the  Chinese  Government. 

The  action  of  Congress  is  virtually  a  denunciation  of  all 
existing  treaties,  and  an  invitation  to  China  to  terminate  all 
diplomatic  and  commercial  relations. 

With  a  statesman  so  well  versed  in  the  principles  of  inter- 
national law  as  you,  Mr.  Secretary,  I  do  not  think  it  necessary 
to  argue  that  the  abrogation  by  Congress  under  the  circum- 
stances, of  an  important  treaty  stipulation,  releases  China 
from  the  observance  of  all  its  treaties  with  the  United 
States.35 

On  26  March  1890  Mr.  Tsui,  the  Chinese  Ambassador  in  Washing- 
ton, in  a  note  to  Mr.  Blaine,  stated : 

The  public  law  of  all  nations  recognises  the  right  of  China 
to  resort  to  retaliation  for  these  violated  treaty  guarantees, 
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and  such  a  course  applied  to  the  American  missionaries  and 
merchants  has  been  recommended  to  the  Imperial  Govern- 
ment by  many  of  its  statesmen;  but  its  long-maintained 
friendship  for  the  United  States,  and  its  desire  to  observe  a 
more  humane  and  elevated  standard  of  intercourse  with  the 
nations  of  the  world,  point  to  a  better  method  of  adjustment. 
Conscious  that  it  has  religiously  kept  faith  with  all  its  treaty 
pledges  towards  your  country,  my  Government  is  persuaded 
that  America  will  not  be  blind  to  its  own  obligations,  nor 
deaf  to  the  appeals  made  to  it  on  behalf  of  the  Chinese  sub- 
jects who  have  been  so  grievously  injured  in  their  treaty  rights 
by  the  legislation  of  Congress.36 

The  United  Stale-  Government  recognised  that  China  had  observed 
her  obligations  under  the  Treaties  faithfully.  Tt  at  no  time  questioned 
the  validity  of  the  Chinese  assertion  that  China  was.  under  inter- 
national law,  entitled  to  denounce  the  Treaties.  On  the  contrary,  if  was 
Spiised  in  the  United  States  that  China  could,  if  she  so  desired, 
unilaterally  terminate  the  Treaties  on  the  ground  of  violations  by  the 
United  States.  Mr.  Sherman.  Chairman  of  the  Senate  Committee  of 
Foreign  Relations  and  later  the  Secretary  of  State  in  1897,  stated: 

The  Chinese  Government  might  at  once  with  great  pro- 
priety and  according  to  the  system  of  civilised  nations,  upon 
our  refusing  to  observe  existing  treaties,  declare  that  all  the 
treaties  are  null  and  void.  There  is  no  question  about  it.37 

President  Hayes,  like  Mr.  Sherman,  noted  thai   China  would  be 

justified  in  unilaterally  denouncing  the  Sino- American  treaties  on  the 
ground  of  violations  of  obligations  on  the  part  of  the  United  States. 
I,i  his  message  of  -1  April  18S2  addressed  to  the  Congress  he  stated 
thai  "the  denunciation  by  one  party  of  the  part,  necessarily  liberates 
the  oilier  party  from  the  whole  t  ready."  38 

Although  China  fell  she  was  entitled  to  repudiate  tho  Treaties 
because  of  prior  violations  of  obligations  by  the  United  States,  she 
however  refrained  from  doing  so  for  certain  policy  considerations.39 

Retirrrocal  Trade  Aareements  Betweeii  the  United  States  and  Other 
States,  1890-1892*° 

On  1  October  1890  the  United  States  Congress  enacted  a  tariff  law 
containing  a  reciprocity  section,  the  intent  of  which  was  to  empower 
the  Govemmenl  to  enter  into  bilateral  reciprocal  trade  agreements 
with  the  states  producing  and  exporting  sugar,  molasses,  coffee,  tea 
and  hides.  In  accordance  with  t  he  terms  of  this  law  the  United  States 
Governmenl  contracted  ten  bilateral  reciprocity  agreements  with 
counl  ries  of  South  and  ( 'enl  ral  America  and  Europe.-"  I  n  each  one  of 
these  agreements  the  United  States  agreed  to  admit  free  of  duty  the 
five  articles,  referred  to  above,  from  the  contracting  states.42 
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In  1894  the  United  States  Congress  passed  a  new  tariff  law  which 
abolished  the  reciprocity  provision  and  i  he  duty  on  raw  s 

and  raised  duty  on  refined  sugar.  The  reimposition  of  duty  on  raw 
sugar  in  effect  contravened  the  essence  of  the  reciprocal  agreen 
which  the  United  States,  under  the  act  of  L890,  had  contracted.43 

Among  the  ten  agreements,  the  agreement  with  Brazil  alone  had  a 
clause  regarding  the  conditions  for  its  own  termination.44  The  Govern- 
ment of  Brazil  on  24  September  L894  denounced  the  agreement  of 
31  January,  1891  in  accordance  with  the  termination  clause  of  the 
agreement.  Germany  did  not  denounce  her  agreement  of  30  January 
1892,  but  she  retaliated  by  promulgating  orders  which  were  in  effect 
prior  to  the  coming  into  effect  of  the  agreement  of  L892,45  and  thus  she 
for  all  practical  purposes  abandoned  the  agreement.  Austria-Hungary 
refrained  from  denouncing  the  agreement  of  25  May.  L892,  although 
she  felt  entitled  to  do  so  on  the  ground  of  violations  by  the  United 
States,  because  of  the  fact  that  the  most-favoured-nation  treaty  of  1829 
between  the  United  States  and  Austria  continued  to  be  in  force, 
the  provisions  of  this  treaty  assured  the  favourable  treatment  of  her 
products  in  the  United  States.40  Spain  regarded  her  agreement  for 
Cuba  and  Puerto  Rico  with  the  United  States  of  16  June,  1891  as 
having  lapsed  on  the  coming  into  force  of  the  United  States  tariff  law 
of  1894.47  m 

The  British  Government  regarded  the  United  States  tariff  law  of 
1894  as  contravening-  the  provisions  of  the  Anglo-American  reciprocal 
trade  agreement  of  1  February.  1892.  On  24  August,  1894  Mr.  Paunce- 
fote,  the  British  Ambassador  in  Washington,  in  a  memorandum  to 
Mr.  Gresham,  the  United  States  Secretary  of  State,  communicated  the 
following: 

The  Earl  of  Kimberley  assumes  that  section-;  182-%  and  89 
will  on  coming  into  force  entirely  cancel  the  agreements  made 
with  the  West  Indies  under  the  McKinley  act,  and  that  they 
would  not  be  continued  by  the  passage  of  an  act  making  sugar 
duty-free  indiscriminately.48 

Mr.  Gresham  confirmed  the  British  assumption,  noted  above,  and 
Great  Britain  considered  herself  justified  in  regarding  the  agreement 
with  the  United  States  as  null  and  void  on  the  ground  that  the  United 
States  act  of  1894  contravened  it/9 

Guatemala,  after  registering  a  vigorous  protest  against  the  passage 
of  the  United  States  tariff  law  of  1894  which  in  effect  meant  the  aban- 
donment of  the  Guatemala-United  States  trade  and  tariff  agreement 
of  1891  on  the  part  of  the  United  States,  announced  her  decision  to 
terminate  her  obligations  under  the  agreement.'" 

On  28  September,  1894  the  Government  of  the  Dominican  Republic 
denounced  her  trade  and  tariff  agreement  of  4  June,  1891  with  the 
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United  States  on  the  ground  that  the  United  States  had  violated  it  by 
enacting  the  tariff  law  of  1894. 51 

On  9  January,  1895  the  Nicaraguan  Government  through  its  repre- 
sentative in  Washington  notified  the  United  States  Government  that 
henceforth  the  Nicaraguan-United  States  agreement  of  11  March,  1892 
would  be  regarded  as  without  force  because  of  the  passage  of  the  tariff 
law  of  1894  which  clearly  breached  this  agreement.52 

The  United  States  by  enacting  a  tariff  law  in  1894  had  for  all  prac- 
tical purposes  destroyed  the  utility  of  these  agreements.  She  did  not 
raise  any  objection  to  resort  to  denunciation  of  these  agreements  on  the 
part  of  other  parties.  On  the  contrary,  she  concurred  with  the  other 
parties  that  they  were  entitled  to  regard  these  agreements  as  null  and 
void. 

Th  I  talo- American  Extradition  Conventions  of  8  February  186^  and 
11  June  1884  53 
In  1910  an  extradition  case  was  pending  in  the  United  States  Su- 
preme Court.  Porter  Charlton,  a  citizen  of  the  United  States,  was  ac- 
cused by  the  Italian  Government  of  certain  crimes  committed  within 
its  jurisdiction,  and  therefore  it  demanded  the  extradition  of  Porter 
Charlton  from  the  United  States  under  the  provisions  of  the  Italo- 
American  extradition  conventions  of  1868  and  1884.  It  was  argued  in 
the  Court  in  behalf  of  the  defendant  that  the  Italo-American  con- 
vent ions  of  1868  and  1884  were  not  applicable  in  the  case  in  view  of  the 
fact  that  Italy  had  violated  them.  The  Court  sought  and  received  a 
statement  of  opinion  in  this  connection  from  Mr.  Knox,  the  United 
States  Secretary  of  State,  who  on  9  December  1910 stated  : 

The  question  is  now  for  the  first  time  presented  as  to  wheth- 
er or  not  the  United  States  is  under  obligation  under  the 
treaty  to  surrender  to  Italy  for  trial  and  punishment  citizens 
of  the  United  States  fugitive  from  the  justice  of  Italy,  not- 
withstanding the  interpretation  placed  upon  the  treaty  by 
Italy  with  reference  to  Italian  subjects.  In  this  connection  it 
should  be  observed  that  the  United  States,  although  as  stated 
above,  consistently  contending  that  the  Italian  interpretation 
was  not  the  proper  one,  has  not  treated  the  Italian  practice 
as  a  breach  of  the  treaty  obligation  necessarily  requiring 
abrogation,  has  not  abrogated  the  treaty  or  taken  any  step 
looking  thereto,  and  has,  on  the  contrary,  constantly  regarded 
the  treaty  as  in  full  force  and  effect  and  has  answered  (he  ob- 
ligations imposed  thereby  and  has  invoked  the  rights  therein 
granted.  It  should,  moreover,  be  observed  that  even  though 
the  action  of  the  Italian  Government  be  regarded  as  a  breach 
of  the  treaty,  the  treaty  not  liming  been  abrogated,  its  provi- 
sions are  operative  against  us.'"1 

Mr.  Knox  noted  that  Etaly  and  the  United  States  differed  on  the 
interpretation  of  certain  terms  of  the  Conventions.  IP*  termed  Italy's 
interpretation  and  practice  relative  to  the  extradition  of  her  subjects 
to  the  I  'idled  Sta!<^  :i     violative  of  the  conventions.  He  asserted,  how- 
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>ver,  that  the  conventions  were  rendered  voidable,  not  void,  at  the 
lection  of  the  United  States  because  of  prior  breaches  of  obligations 
>n  the  part  of  Italy. 

rhe  Russo- American  Treaty  of  Commerce  aiul  Navigation,  18  Decern- 
er!8S255 
In  1832  the  United  States  and  Russia  had  entered  into  a  treaty  ar- 
angement  under  which,  among  other  things,  the  nationals  of  either 
)arty  had  the  right  to  reside  and  sojourn  in  the  territory  of  the  other 
n  order  to  engage  in  commercial  activities.  However,  differences  as  to 
lie  interpretation  of  certain  provisions  of  the  Treaty  arose  when  Rus- 
sia imposed  certain  restrictions  upon  United  States  citizens  of  Jewish 
faith  residing  in  Russia.  Russia  defended  her  restrictions  as  being  in 
iccordance  with  the  Treaty.  On  the  other  hand,  the  United  States  in- 
sisted that  the  Russian  interpretation  was  untenable,  and  that  the 
restrictions  constituted  a  palpable  violation  of  obligations  under  Ar- 
:icle  I.  After  several  decades  of  the  dispute  resulting  from  divergences 
3f  interpretation  of  this  Article,  a  number  of  Congressional  leaders  in 
Washington  demanded  the  unilateral  denunciation  of  the  Treaty  by 
the  United  States  because  of  violation  of  obligations  on  the  part  of 
Russia.  On  8  December  1911,  Mr.  Sulzer,  a  leading  member  of  the 
House  of  Representatives'  Committee  on  Foreign  Affairs,  declared : 

The  denunciation  of  a  treaty  is  justified  where  one  of  the 
parties  has  been  guilty  of  a  substantial  breach,  or  has  so  in- 
terpreted it  that  the  rights  and  privileges  granted  under  it  are 
enjoyed  by  one  side,  while  the  complete  performance  of  its 
obligations  is  rendered  only  by  the  other.56 

Although  there  was  no  objection  to  the  validity  of  Mr.  Sulzer's 
contention  that  the  Treaty  was  voidable  at  the  discretion  of  the  United 
States  because  of  prior  breaches  of  obligations  on  the  part  of  Russia, 
the  Treaty  was  terminated  in  accordance  with  the  provisions  contained 
in  the  Treaty. 

The  Fifth  Treaty  of  the  Triple  Alliance.  5  December  1912  5T 

On  20  May,  1882  Austria-Hungary,  Germany  and  Italy  signed  a 
Treaty  of  Alliance,  commonly  known  as  the  Triple  Alliance,  which  was 
renewed  several  times.  The  fifth  and  last  renewal  of  the  Treaty  took 
place  on  5  December  1912.58  Its  duration  was  stipulated  to  be  six  years.59 
This  Treaty,  which  was  based  on  the  principle  of  do  tit  des,  contained 
two  important  points,  the  casus  foederis  and  compensations.  Article 
III,  IV  and  V  concerned  the  casus  foederis,  and  Article  VII  covered 
the  question  of  compensation. 

A  series  of  events  leading  to  the  declaration  of  war  by  Austria- 
Hungary  against  Serbia  in  1914  raised  the  question  of  the  status  of 
the  Treaty.  On  28  June  1914  the  famous  Sarajevo  murder  occurred,  and 
on  4  July  1914  the  Serbian  Government  condemned  the  murder  and 
showed  a  friendly  attitude  towards  Austria,  but  Austria  appeared  to 
be  bent  upon  taking  military  reprisal  against  Serbia.  Italian  opinion, 
including  that  of  the  government,  opposed  any  military  expeditions 

53  Mallov,  op.  cit.,  Vol.  II,  p.  1514.  ' 

56  The  U.S.,  House  Committee  on  Foreign  Affairs,  House  Report,  179,  62nd  Congress.  2nd 
session,  p.  13  :  also  Hackworth,  on.  cit..  pp.  342-346. 

57  Alfred.  Franzis  Pribram.  The  Secret  Treaties  of  Austria-Hung  iry,  trans,  by  J.  O. 
d'Arcv  Paul  and  Denys  P.  Myers  (Cambridge,  Massachusetts  :  Harvard  University  Press, 
1920)'.  Vol.  I.  p.  64. 

58  Ibid.,  p.  245. 
»76irf.,  p.  253. 

32-770—78 13 


188 

against  Serbia  by  Austria.60  On  23  July  Austria  sent  an  ultimatum  to 
Serbia  and  on  28  July  Austria  declared  war  against  Serbia.  It  was 
felt  in  Italy  that  Austria  was  using  the  pretext  of  the  Sarajevo  mur 
der  to  attain  a  predominant  position  in  the  Balkans  by  declaring  war 
against  Serbia.  On  1  August  Italy  termed  Austria's  declaration  of 
war  against  Serbia  as  an  aggressive  act  and  for  this  reason  she  declared 
that  the  casus  foederis  under  the  terms  of  the  Treaty  did  not  arise.81 
On  2  August  Italy  declared  herself  to  be  neutral  in  the  war.  Germany 
and  Austria  both  appeared  not  to  press  Italy  into  the  war  and  they 
did  not  at  first  take  the  position  that  Italy's  declaration  of  neutrality 
was  in  contravention  of  the  provisions  of  the  Treaty. 

A  serious  dispute,  however,  arose  between  Italy  and  Austria  regard 
ing  the  implementation  of  Article  VII,  the  provisions  of  which  were : 

Austria-Hungary  aiid  Italy,  having  in  mind  only  the  main- 
tenance, so  far  as  possible,  of  the  territorial  status  quo  in  the 
Orient,  engage  to  use  their  influence  to  forestall  any  territorial 
modification  which  might  be  injurious  to  one  or  the  other  of 
the  Powers  signatory  to  the  present  Treaty.  To  this  end,  they 
shall  communicate  to  one  another  all  information  of  a  nature 
to  enlighten  each  other  mutually  concerning  their  own  disposi- 
tions, as  well  as  those  of  other  Powers.  However,  if.  in  the 
course  of  events,  the  maintenance  of  the  status  quo  in  the  re- 
gions of  the  Balkans  or  of  the  Ottoman  coast  and  islands  in 
the  Adriatic  and  in  the  Aegean  Sea  should  become  impossible, 
and  if,  whether  in  consequence  of  the  action  of  a  third  Power 
or  otherwise,  Austria-Hungary  or  Italy  should  find  themselves 
under  the  necessity  of  modifying  it  by  a  temporary  or  perma- 
nent occupation  on  their  part,  this  occupation  shall  take  place 
only  after  a  previous  agreement  between  the  two  Powers, 
based  upon  the  principle  of  a  reciprocal  compensation  for 
every  advantage,  territorial  or  other,  which  each  of  them 
might  obtain  beyond  the  present  status  quo,  and  giving  satis- 
faction to  the  interests  and  well-founded  claims  of  the  two 
Parties.82 

Although  a  serious  divergence  of  opinions  arose  between  Austria 
and  Italy  regarding  the  status  of  the  Treaty  soon  after  Austria's  dec- 
laration of  war  against  Serbia,  Austria  appeared  to  be  cool  to  the  idea 
of  entering  into  a  serious  diplomatic  dialogue  with  Italy  on  the  ques- 
tion of  the  hitter's  charges  of  violations  of  the  Treaty  provisions  on 
the  pari  of  Austria.  Under  German  proddings,  however,  Austria  fi- 
nally decided  to  open  negotiations  with  Italy  in  order  to  settle  differ- 
regarding  the  interpretation  and  application  of  certain  provi- 
sions of  the  Treaty.  Between  December,  1014  and  April,  1015,  both 
sides  exchanged  a  series  of  diplomatic  notes  stating  their  respective 
bions.  Italy  accused  Austria  of  disturbing  the  status  quo  in  the 
Balkans,  in  contravention  of  the  Treaty,  by  conducting  aggressive  mil- 

,v  Q   P.  Ooocn  and  Harold  Temperley  (ed.).  Brttiah  DooumenU  nn  the  Origins  of  the  War, 
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l]  itary  measures  against  Serbia.63  She  further  charged  that  Au?l  ria  de- 

a  faulted  in  her  obligations  under  Article  I  of  the  Treaty  by  failing  to 
communicate  her  ideas  or  plans  relative  to  the  Balkans  prior  to  in- 
itiating military  actions  against  Serbia.'4  Apart  from  these,  she  con- 
tended that  Austria  infringed  the  provisions  of  Article  VII  by  failing 

^t  to  reach  and  execute  an  agreement  on  compensations  before  embarking 

'    upon  the  military  campaign  in  the  Balkan  region.65 

On  the  other  hand,  Austria  was  emphatic  in  her  assertion  that  her 
military  measures  against  Serbia  were  defensive  and  that  they  were 
aimed  at  maintaining  the  status  quo  in  the  Balkans. c,r'  She  rejected  t  he 
Italian  contentions  that  she  had  defaulted  in  her  obligations  6r  under 
Article  I  and  VII;  for  she  maintained  that  she  had  informed  Italy 
about  her  plans  relative  to  Serbia,  as  required  under  Article  [,  and  that 
she  was  not  obliged  under  Article  VII  to  conclude  an  agreement  on 
compensations  definitively  and  execute  it  prior  to  the  conclusion  of  the 
peace,  but  merely  to  initiate  discussions  on  the  question  of  compen- 
sation.68 She  contended  that  "the  realisation  of  compensation  on  the 
part  of  one  of  the  contracting  parties  must  be  simultaneous  to  the 
advantages  which  the  other  party  should  have  assured  its  She 

argued  that  there  could  not  be  compensation  without  occupation,70 
that  is,  until  the  nature  and  extent  of  her  occupation  of  territories  was 
definitive  there  could  not  be  territorial  compensations  for  Italy.  Count 
Brecht,  Austrian  Foreign  Minister,  stated  that  he  could  not  under- 
stand "how  Article  VII  could  be  cited  in  connection  with  temporary 
occupation,  the  result  of  occupation  of  war,  which  might  be  abandoned 
from  one  day  to  the  other  according  to  the  fortunes  of  war."  71 

Both  sides  remained  adamant  in  respect  of  their  divergent  interpre- 
tations of  Article  VII.  Italy  clung  to  her  interpretation  of  this  Article 
that  Austria  was  obliged  to  conclude  and  execute  an  agreement  on 
compensations  before  taking  military  action  against  Serbia,  and 
Austria  insisted  that  she  was  not  obliged,  under  the  provisions  of  this 
Article,  to  reach  and  execute  an  agreement  on  compensation  prior  to 
the  conclusion  of  the  peace.  At  one  point  of  a  long  diplomatic  dialogue 
between  them,  the  Italian  Ambassador  in  Vienna  remarked  to  the 
Austrian  Foreign  Minister  that  unless  the  latter  agreed  to  the  interpre- 
tation of  Article  VII  given  by  Italy's  Foreign  Minister  Italy  might 
consider  liberating  herself  from  the  entire  treaty.  To  this  remark,  the 
Austrian  Foreign  Minister  replied  that  if  the  Foreign  Minister  of 
Italy  had  "the  right  to  interpret  the  Treaty,  he  also  had  a  similar 
right;  and  that  a  transient  difference  of  opinion  or  of  interpretation 
could  not  be  considered  as  a  violation  of  the  Treaty  itself."  72 

I+aly  finally  broke  off  all  negotiation^  with  Austria,  and  on  3  May 
1915  she,  in  a  note  to  Austria,  announced  her  decision  unilateral! v  to 
terminate  all  her  obligations  under  the  Treatv  on  the  sole  ground  of 
prior  violations  of  obligations  on  the  part  of  Austria.73  The  note  said  : 


63  James    Brown    Scott    (ed.1.    Diplomatic   Document*   Relating   to    the   Outbreak   of   the 
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The  Alliance  between  Italy  and  Austria-Hungary  pro- 
claimed itself,  from  the  first,  to  be  an  element  and  a  guarantee 
of  peace,  aiming  first  of  all  as  the  principal  object  at  common 
defence.  In  view  of  subsequent  events  and  of  the  new  situa- 
tion arising  out  of  them  the  two  countries  found  it  necessary 
to  propose  a  new  object  no  less  essential,  and  in  the  course 
of  the  successive  renewals  of  the  Treaty,  they  devoted  them- 
selves to  safeguarding  the  continuity  of  their  alliance,  stipu- 
lating the  principle  of  preliminary  agreements  regarding  the 
Balkans,  with  a  view  to  reconciling  the  divergent  interests 
and  propensities  of  the  two  Powers. 

It  is  very  evident  that  these  stipulations,  loyally  observed 
would  have  sufficed  as  a  solid  basis  for  a  common  and  fruitful 
action.  But  Austria-Hungary,  in  the  summer  of  1914,  without 
coming  to  any  agreement  with  Italy,  without  even  giving  her 
the  least  intimation,  and  without  taking  any  notice  of  the 
counsels  of  moderation  addressed  to  her  by  the  Royal  Italian 
Government,  notified  to  Serbia  the  ultimatum  of  the  23rd 
July,  which  was  the  cause  and  the  point  of  departure  of  the 
present  European  conflagration. 

Austria-Hungary  by  disregarding  the  obligations  imposed 
by  the  Treaty  profoundly  disturbed  the  Balkan  status  quo, 
created  a  situation  from  which  she  alone  should  profit  to  the 
detriment  of  interests  of  the  greatest  importance  which  her 
ally  had  so  often  affirmed  and  proclaimed. 

So  flagrant  a  violation  of  the  letter  and  the  spirit  of  the 
Treaty  not  only  justified  Italy's  refusal  to  place  herself  on 
the  side  of  her  allies  in  a  war  provoked  without  previous 
notice  to  her.  but  at  the  same  time  deprived  the  alliance  of 
its  essential  character  and  of  its  raison  d'etre. 

Even  the  compact  of  friendly  neutrality  for  which  the 
Treaty  provides  was  compromised  by  this  violation.  Reason 
and  sentiment  alike  agree  in  preventing  friendly  neutraility 
from  being  maintained  when  one  of  the  allies  has  recourse  to 
arms  for  the  purpose  of  realising  a  programme  diametrically 
opposed  to  the  vital  interests  of  the  other  ally,  interests  the 
sa  reguarding  of  which  constituted  the  principal  reason  of  the 
alliance  itself. 

Notwithstanding  this,  Italy  exerted  herself  for  several 
months  to  the  reestablishment  between  the  two  States  of 
these  friendly  relations  which  constitute  the  essential  founda- 
tion of  all  cooperation  in  the  domain  of  general  policy. 

With  this  aim  and  in  this  hope  the  Royal  Government  an- 
nounced its  willingness  to  come  to  an  arrangement  having  for 
its  basis  the  satisfaction  in  an  equitable  degree  of  (lie  legiti- 
mise national  aspirations  of  Italy  and  serving  at  the  same 
time  to  redncethe  disparity  existing  in  the  reciprocal  position 
-if  (-he  two  States  in  the  A driatic. 

These  negotiations  did  not  lead,  however,  to  any  apprcci- 
able  result. 

All  the  c Torts  of  the  Roval  Italian  Gove rn men t  met  with 
anro  of  the  Imperial  and  Royal  Government,  which  even 
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now,  after  several  months,  has  consented  only  to  admit  the 
special  interests  of  Italy  in  Valona,  and  to  promise  an  insuffi- 
cient concession  of  territory  in  the  Trentino,  a  concessit 

which  in  no  way  admits  of  the  normal  settlement  of  the  situa- 
tion, whether  from  the  ethnological,  the  political  or  the  mili- 
tary point  of  view. 

This  concession,  moreover,  was  to  be  carried  into  effect  only 
in  an  indeterminate  epoch,  namely  not  until  the  end  of  the  war. 

In  this  state  of  things  the  Italian  Government  must  re- 
nounce the  hope  of  coming  to  an  agreement,  and  sees  itself 
compelled  to  withdraw  all  its  proposals  for  a  settlement. 

It  is  equally  useless  to  maintain  for  the  alliance  a  formal 
appearance  which  could  only  serve  to  dissemble  the  reality  of 
continual  mistrust  and  daily  opposition. 

For  these  reasons  Italy,  confident  of  her  just  rights,  affirm? 
and  proclaims  that  she  resumes  from  this  moment  her  complete 
liberty  of  action,  and  declares  as  cancelled  and  as  henceforth 
without  effect  her  treaty  of  alliance  with  Austria-Hungary.74 

On  21  April  1915  Austria,  in  reply  to  the  above-mentioned  Italian 
note,  addressed  a  note  75  to  the  Italian  Government  which  denied  all 
the  Italian  charges,  referred  to  above,  and  asserted  that  Italy's  act  of 
unilateral  denunciation  was  invalid. 

An  analysis  of  the  Austrian  note  of  21  April  1915  reveals  that  Aus- 
tria did  not  consider  the  doctrine  of  unilateral  denunciation  of  a  vio- 
lated treaty  by  an  innocent  party,  which  was  invoked  by  Italy  in  her 
note  of  3  May  1915  as  contrary  to  international  law.  She  questioned 
the  right  of  Italy  to  invoke  the  doctrine  only  on  the  ground  that  viola- 
tions of  the  Treaty  as  alleged  by  Italy  in  her  note  in  fact  had  not  oc- 
curred, and  therefore  she  contended  that  Italy  had  not  the  right  to 
apply  this  doctrine  in  releasing  herself  from  the  Treaty.  Thus,  Aus- 
tria claimed  that  the  Treaty  was  still  subsisting  despite  Italy's  uni- 
lateral act. 

Italy  rejected  the  Austrian  note  of  21  April  1915  and  again  declared 
in  a  communication  of  23  May  1915  addressed  to  her  representatives 
abroad  that  she  was  justified  in  unilaterally  repudiating  her  obliga- 
tions under  the  Treaty  on  the  ground  that  Austria  had  violated  it.75 
On  24  May  1915  Italy,  having  denounced  the  Treaty,  declared  war 
against  Austria  and  her  allies. 

The  Prusso- American  Treaty  of  Commerce  and  Navigation,  1  May 
1828  77 
On  1  May  1828  Prussia  and  the  United  States  signed  a  treaty  of 
commerce  and  navigation  which  came  into  effect  on  14  March  1829. 
During  the  First  World  War  the  United  States  charged  that  Germany 
had  violated  the  Treaty  and  Germany  denied  it.  On  20  March  1917 
Mr.  Lansing,  the  United  States  Secretary  of  State,  addressed  a  note 
to  the  Swiss  Minister  representing  the  German  Government  in  Wash- 
ington in  which  he  stated : 
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.  .  .  this  Government  is  seriously  considering  whether  or 
not  the  treaty  of  1828  and  the  revised  articles  of  the  treaties  of 
1785  and  1799  have  not  been  in  effect  abrogated  by  the  Ger- 
man Government's  flagrant  violations  of  their  provisions,  for 
it  would  be  manifestly  unjust  and  unequitable  to  require  one 
party  to  an  agreement  to  observe  its  stipulations  and  to  per- 
mit the  other  party  to  disregard  them.  It  would  appear  that 
the  mutuality  of  the  undertaking  has  been  destroyed  by  the 
conduct  of  the  German  authorities.78 

It  appeal's  that  President  Wilson,  although  he  in  principle  agreed 
with  Mr.  Lansing's  opinion,  did  not  deem  it  necessary  or  advisable  for 
t}io  United  States  to  terminate  the  Treaty.  He  observed  that  "Ger- 
many's playing  fast  and  loose  with  the  obligations  of  this  treaty,  as 
of  all  others,  affords,  for  us  who  are  proud  to  observe  obligations  and 
would  like  to  set  an  example,  a  sufficient  ground  for  repudiating  our 
own  promises  under  it."  79  Consequently,  no  action  was  taken  with 
respect  to  this  Treaty. 

The  Japanese- American  Agreement  of  1907-08 80 

In  1907-OS  the  United  States  and  Japan  exchanged  a  series  of  notes 
which  resulted  in  the  so-called  "Gentlemen's  Agreement,"  the  main 
object  of  which  was  the  regulation  of  Japanese  immigration  into  the 
United  States. 

_  The  United  States  Congress,  on  26  May  1924,  passed  an  immigra- 
tion act 81  which  in  effect  contravened  certain  main  provisions  of  the 
Agreement.82  Prior  to  the  passage  of  the  act  the  Government  of  Japan 
and  the  Executive  Branch  of  the  United  States  Government  had 
warned  Congress  that  certain  provisions  of  the  proposed  act  would 
contravene  the  essentials  of  the  Agreement.  However,  these  warnings 
were  of  no  avail. 

On  13  May  1924  the  Japanese  Ambassador  in  Washington  wrote  to 
Mr.  Hughes,  the  United  States  Secretary  of  State : 

Unfortunately,  however,  the  sweeping  provisions  of  the 
new  act,  clearly  indicative  of  discrimination  against  Japa- 
nese, have  made  it  impossible  for  Japan  to  continue  the  un- 
dertakings assumed  under  the  Gentlemen's  Agreement.  An 
understanding  of  friendly  cooperation  reached  after  long  and 
comprehensive  discussion  l>etween  the  Japanese  and  Ameri- 
can Governments,  has  thus  been  abruptly  overthrown  by  leg- 
islative action  on  the  part  of  the  United  States.83 

Having  recognised  the  fact  that  Japan  had  faithfully  observed  her 
obligai  ions  under  the  Agreement 84  and  that  the  Congressional  act  con- 
Btituted  a  violation  of  the  Agreement,  Mr.  Hughes,  on  1(>  June  19l>  k 
wrote  fo  flic  Japanese  Ambassador,  staling  that  as  a  consequence  of 
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the  Congressional  act  Japan  had  the  right  to  denounce  the  Agreement. 
He  said: 

It  is  provided  in  the  Immigration  Act  that  the  provisions 
of  Section  13  (c),  to  which  you  have  referred,  shall  take  effect 
on  July  1, 1924.  Inasmuch  as  the  abstention  on  the  part  of  the 
United  States  from  such  an  exercise  of  its  right  of  statutory 
control  over  immigration  was  the  condition  upon  which  was 
predicated  the  understanding  of  the  Japanese  Government 
contained  in  the  Gentlemen's  Agreement  of  1907-08  with  in- 
spect to  the  regulation  of  the  emigration  of  Laborers  to  the 
United  States,  I  feel  constrained  to  advise  that  this  Govern- 
ment cannot  but  acquiesce  in  the  view  that  the  Government  of 
Japan  is  to  be  considered  released,  as  from  the  date  upon 
which  Section  13  (C)  of  the  Immigration  Act  comes  into 
force,  from  further  obligation  by  virtue  of  that  under- 
standing.85 

Statute  of  the  Permanent  Court  of  International  Justice  86 

In  1925  when  the  United  States'  adherence  to  the  Permanent  Court 
was  discussed  the  question  of  whether  a  party  to  the  Statute  had  the 
right,  in  the  absence  of  a  specific  provision,  unilaterally  to  terminate 
its  obligations  was  raised  in  the  United  States.  Mr.  Olds,  the  United 
States  Assistant  Secretary  of  State,  in  a  memorandum  addressed  to 
Senator  Lenroot,  stated : 

There  is  no  implied  right  in  any  one  party  to  withdraw  there- 
from at  will  in  the  absence  of  specific  provision  for  such  with- 
drawal by  denunciation  or  otherwise  or  unless  another  party 
to  the  treaty  has  violated  it  so  substantially  as  to  justify  its 
termination.  While  there  can  be  no  question  that  the  United 
States  would  have  the  power  to  withdraw  from  the  Perma- 
nent Court  at  any  time,  still  distinction  between  the  power  to 
take  such  action  and  the  propriety  thereof  can  be  clearly 
drawn.  I  feel  therefore  that  to  avoid  the  possibility  of  further 
misunderstanding,  and  particularly  to  strengthen  the  regard 
which  should  be  had  for  international  agreements,  an  appro- 
priate reservation  should  be  incorporated  in  the  resolution  by 
which  the  United  States  adheres  to  the  Statute  of  the  Perma- 
nent Court  recognising  and  reserving  the  right  of  the  United 
States  to  withdraw  from  the  Court.87 

Although  the  memorandum  appeared  to  be  uncertain  in  regard  to 
the  implied  right  of  withdrawal  from  the  Permanent  Court,  it  asserted 
the  existence  of  the  right  of  an  innocent  party  unilaterally  to  denounce 
or  withdraw  from  the  Permanent  Court  on  the  ground  of  prior  serious 
breaches  of  obligations  on  the  part  of  another  party. 

*  Ibid. 

M  Mallov.  op.  cit.,  Vol.  IV.  p.  5640  ff. 
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Treaty  for  the  Renunciation  of  War  (Briand-Kellogg  Pact),  27  Au- ^ 
gust  1928 8S 

During  1927  and  early  1028  the  Governments  of  the  United  Stated^] 
and  France  discussed  the  possibility  of  entering  into  an  anti-wai 
treaty.  Soon  the  idea  of  contracting  a  multilateral  instead  of  a  bilateral 
treaty  outlawing  war  as  an  instrument  of  national  policy  gained  power- 
ful support  in  the  United  States.  One  of  the  main  questions  discussed 
was  the  effects  of  breach  of  such  a  treaty.  Senator  William  E.  Borah, 
the  Chairman  of  the  United  States  Committee  on  Foreign  Relations 
while  pleading  for  a  multilateral  anti-war  treaty  declared  on  5  Feb- 
ruary 1928  that  in  case  of  a  breach  of  a  multilateral  treaty  outlawing 
war  by  one  party  an  innocent  party  would  be  free  to  release  itself  from 
its  obligations  under  it.  He  said : 


All  that  is  necessary  is  for  the  multilateral  pact  to  be  signed 
by  Belgium,  in  which  event  all  the  signatories  agree  not  to  use 
war  or  force  in  any  dispute  or  matter  relating  to  Belgium.  If 
an  attack,  nevertheless,  is  made  on  Belgium  by  one  of  the  sig- 
natories it  would  constitute  a  breach  of  the  multilateral  treaty 
and  would  thereby  ipso  facto  release  France  and  enable  her  to 
fulfill  her  military  engagements  with  Belgium. 

Such  a  universal  treaty  would  put  an  end  to  any  questions 
of  war  commitments  under  the  League  Covenant  or  other 
alliances  because  the  occasion  for  their  exercise  could  only 
arise  in  case  of  a  flagrant  breach  of  the  treaty  by  one  or  more 
signatories,  and  as  stated,  the  legal  effects  of  such  a  breach 
would  be  to  free  France  from  alleged  restraints.89 

On  27  February  1928  the  French  Ambassador  in  Washington  in 
coui-se  of  his  conversations  with  Mr.  Kellogg,  the  United  States  Secre- 
tary of  State,  asked  whether  Mr.  Kellog  agreed  with  the  view  of  Sen- 
ator Borah  expressed  on  5th  February  that  a  breach  of  a  multilateral 
treaty  outlawing  war  by  one  party  would  release  the  other  party  from 
his  commitments  under  the  treaty.  The  Ambassador  said  that  if  a 
treaty  could  be  drawn  along  such  lines  or  be  interpreted  in  the  manner 
indicated  by  Senator  Borah,  he  thought  that  an  agreement  might 
readily  be  reached.90  To  this  Mr.  Kellogg  replied  he  saw  no  objection 
to  this  in  principle.91 

In  a  note  delivered  on  23  June  1928  to  the  Government  of  Belgium, 
Czechoslovakia,  France,  Germany,  the  United  Kingdom,  Irish  Free 
State,  Italy,  Japan  and  Poland  Mr.  Kellogg  wrote  that  "there  can  be 
no  question  as  a  matter  of  law  that  violation  of  a  multilateral  anti-war 
(  reaty  through  resort  to  war  by  one  party  thereto  would  automatically 
release  the  other  parties  from  their  obligations  to  the  treaty-breaking 
state.  Any  express  recognition  of  this  principle  of  law  is  wholly  un- 
-:iry."  °- 

On  27  April  1928  Mr.  Stresemann,  the  German  Foreign  Minister,  in 
a  note  !o  Mr.  Sclnirman,  the  American  Ambassador  in  Berlin,  ap- 
proved the  idea  of  contracting  a  multilateral  anti-war  treaty,  and  he 

■U.S.,  Department  of  State  Publication*  No.  468.  Treaty  for  the  Renunciation  of  War. 
Text  of  the  Treaty.  Notes  Dzehanged,  Instruments  of  Ratification  nnd  of  Adherence,  and 
other    Paper*    (Washington:   Government   Printing   Office,   1933);   see   also   U.S.   Foreign 

>*W,   1    '.':.".   Vol.   I,  p.   1. 

»  77»<    \ ,  it-  fork  Times,  B  ITebruary  1938,  section  o,  p.  i,  col.  r>. 

■  See  Memorandum  by  Mr.  Spencer  Phoenix,  Assistant  to  Tinder-Secretary  of  State,  of 
n  conversation  between  the  Secretary  of  State  and  the  French  Ambassador.  27  February 
1928    I    S.  Foreign  Relations,  1928.  Vol.  I,  p.  07.  ?         >  j 

•i  nu. 

•3  Hack  worth,  op.  cit.,  p.  345. 
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bserved  that  as  a  matter  of  law  an  innocent  party  to  a  treaty  had  the 
ight  to  denounce  or  withdraw  from  it  in  the  event  of  its  violation  by 
)ther  party.  He  said : 

It  is  self-evident  that  if  one  state  violates  the  pact  the  other 
contracting  parties  regain  their  freedom  of  action  with  ref- 
erence to  that  state.  The  state  affected  by  the  violation  of  the 
pact  is  therefore  not  prevented  from  taking  up  arms  on  its 
own  part  against  the  breaker  of  the  peace.  In  a  pact  of  this 
kind  to  provide  expressly  for  the  case  of  a  violation  seems  to 
the  German  Government  unnecessary.93 

On  18  July  1928  Mr.  Chamberlain,  the  British  Foreign  Minister,  in 
reply  to  the  United  States  note  of  23rd  June,  communicated  the  follow- 
ing to  Mr.  Atherton,  the  American  Charge  d? Affairs  in  London  : 

You  will  remember  that  in  my  previous  communication  of 
the  19th  May  I  explained  how  important  it  was  to  my  Gov- 
ernment that  the  principle  should  be  recognised  that  if  one  of 
the  parties  to  this  proposed  treaty  resort  to  war  in  violation 
of  its  terms  the  other  parties  should  be  released  automati- 
cally from  their  obligations  towards  that  party  under  the 
treaty,  .  .  . 

The  stipulation  now  inserted  in  the  preamble  under  which 
any  signatory  power  hereafter  seeking  to  promote  its  national 
interests  by  resort  to  war  against  another  signatory  is  to  be 
denied  the  benefits  furnished  by  the  treaty  is  satisfactory  to 
my  Government.94 

The  governments  of  Belgium,  France,  Czechoslovakia,  Italy,  Japan, 
Poland,  Irish  Free  State  and  the  Commonwealth  countries  also  re- 
sponded favourably  to  the  United  States  note  of  23rd  June.  They 
approved  the  express  recognition  of  the  principle  of  unilateral  de- 
nunciation in  the  proposed  anti-war  treaty.95 

Treaty  of  Friendship*  Commerce  and  Consular  Rights  between  Ger- 
many and  the  United  States,  8  December  1923 96 
In  regard  to  the  suggestion  that  the  United  States  suspend  her  com- 
mercial treaty  of  1923  with  Germany  on  the  ground  that  Germany  had 
violated  it,  the  Legal  Advisor  of  the  State  Department  Mr.  Hack- 
worth,  in  a  memorandum  dated  27  February  1935,  observed : 

If  it  be  considered,  as  is  apparently  the  case,  that  the  vio- 
lations of  these  treaty  provisions  by  Germany  are  of  serious 
moment  to  the  LTnited  States,  the  question  then  arises  as  to  the 
action  which  the  country  should  take  in  the  matter.  It  is  un- 
derstood that  protests  have  been  made  by  the  United  States 
which  have  not  availed  to  remedy  the  situation.  However,  the 
treaty  in  question  remains  in  force,  at  least  until  some  further 
action  by  this  country  is  taken,  and  while  so  remaining  in 
force,  at  least  until  some  further  action  by  this  country  is 
taken,  and  while  so  remaining  in  force  it  would  act  as  a  bar- 

<*  U.S.  Foreign  Relations,  1928,  Vol.  I,  p.  44. 
e*  Toid.,  p.  113. 

°5Ibid.,  pp.  107-109.  67.  113-116.  118-119. 
08  Malloy,  op.  cit.,  Vol.  IV,  p.  4191. 
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rier  against  the  suspension  by  the  United  States  of  the  appli- 
cation to  German  products  of  concessions  granted  in  trade 
agreements.  This  barrier  apparently  can  be  removed,  if  at  all, 
only  by  affirmative  action  taken  by  the  United  States  on  the 
ground  of  the  violations  in  question. 

The  weight  of  opinion  as  expressed,  at  least  in  the  United 
States,  appeal's  to  incline  to  the  view  that  a  State  may  by  its 
own  unilateral  act  terminate  as  between  itself  and  a  State 
which  it  regards  as  having  violated  such  treaty. 

Xotwithstanding  the  foregoing,  it  appears  that  very  rarely 
has  a  nation  undertaken  to  abrogate  a  treaty  unilaterally  on 
the  ground  of  violation  by  another  party. 

It  will  thus  be  seen  that  apparently  contrary  to  the  views 
expressed  in  courts  of  the  United  States  and  by  international 
law  writers  and  the  Department  of  State,  the  practice  has  not 
been  to  uphold  the  right  of  a  State  to  annul  unilaterally  an 
agreement  by  treaty  made  with  another  State. 

In  view  of  the  foregoing  of  the  early  date  on  which,  as  ap- 
pears above,  the  Treaty  of  1923  with  Germany  will  terminate, 
it  may  be  regarded  as  advisable  for  the  United  States  to  re- 
frain from  attempting  to  abrogate  this  treaty  by  its  uni- 
lateral action.97 


87  Hackworth,  op.  cit.,  Vol.  V,  pp.  342-343. 
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Comments 

CONSTITUTIONAL  LAW— TERMINATION  OF  TREATIES 

The  treaty  power  clause  1  in  the  Constitution  is  more  difficult  to  sup- 
plement by  construction  than  most  parts  of  that  document  because  the 
mechanism  set  up  was  an  innovation — a  compromise  between  the  tra- 
dition of  executive  treaty-making  and  the  Colonial  feeling  that  powers 
of  government  should  be  given  to  representative  assemblies.2  There 
was  no  recognized  institution  to  serve  as  a  guide  for  interpretation  as, 
for  example,  in  the  case  of  the  jury  trial  clause.  Furthermore,  the  dual 
nature  of  a  treaty — it  is  a  compact  with  the  foreign  power  and  also 
part  of  the  municipal  law — is  a  fruitful  source  of  confusion.  So  it  is 
not  surprising  that  the  absence  of  express  language  in  the  Constitution 
concerning  termination  of  treaties  left  doubts  which  even  today  have 
not  been  very  satisfactorily  settled. 

If  anything  is  settled  about  termination  of  treaties,  it  is  that  Con- 
gress by  legislation  can  render  one  ineffective  so  far  as  its  being  part 
of  the  municipal  law  is  concerned.  In  Foster  v.  Neilson  3  it  was  pointed 
out  that  while  a  treaty  is  in  its  nature  a  contract,  in  this  country  it  is 
also  part  of  the  municipal  law  by  virtue  of  Article  VI  of  the  Constitu- 
tion.4 In  Taylor  v.  Morton?  Justice  Curtis  took  the  next  step,  holding 
that  Congress  could  render  a  treaty  ineffective  as  part  of  the  municipal 
law,  because  nothing  in  the  Constitution  made  a  treaty  superior  to 
an  act  of  Congress  as  law ;  and  because  if  Congress  could  not  repeal  a 
treaty  as  municipal  law,  the  only  means  left  would  be  the  action  of  the 
President  and  the  Senate  and  the  foreign  power  in  making  a  new 
treaty  revoking  the  old  one.  He  felt  that  it  was  not  intended  that  our 
government  should  be  made  so  dependent  upon  the  consent  of  a  for- 
eign power. 

It  is  clear  that  Justice  Curtis  considered  the  effect  on  the  treaty  only 
as  part  of  the  municipal  law  because  he  said,  "In  commencing  this  in- 
quiry I  think  it  material  to  observe,  that  it  is  solely  a  question  of  munic- 
ipal, as  distinguished  from  public  law."  6  And  farther  on  in  the  opin- 
ion he  says  that  if  Congress  departs  from  the  treaty,  and  complaint 
should  be  made  to  the  executive  or  legislative  departments — thus  im- 
plying that  a  treaty  still  exists  as  a  binding  compact  between  the  na- 
tions after  it  has  been  repealed  by  subsequent  act  of  Congress. 


1  "He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate,  to  make 
Treaties,  provided  two  thirds  of  the  Senators  present  concur."  Art.  11.  sec.  2.  paragraph  2. 

2  For  a  very  good  discussion  of  t>e  arguments  in  the  Constitutional  Convention  over 
disposition  of  the  treaty  power,  see  Fleming,  The  Treaty  Veto  of  the  American  Senate  3-16 
(1930). 

*2Pet.  (27  U.S.)  253  (1829). 

*  "This  Constitution,  and  the  Laws  of  the  United  States  which  shall  bp  made  in  Pursu- 
ance thereof  ;  and  all  Treaties  made,  or  which  shall  be  made,  under  the  Authority  of  the 
United  States,  shall  bp  the  supreme  Law  of  the  Land.'' 

6  (C  C.  Mass.  1855)  23  Fed.  Cas.  No.  13.  799.  p.  784,  affirmed  2  Black  (67  U.S.)  481 
(1S62). 

•  (C  C.  Mass.  1855)  23  Fed.  Cas.  784  at  785. 
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The  question  was  reconsidered  in  the  Head  Money  Oases,7  where 
the  reasoning  and  decision  in  Taylor  v.  Morton  were  adopted  by  the 
Supreme  Court.  Since  that  time  the  ruling  has  been  affirmed  many 
times,  the  most  recent  occasion  being  in  Pigeon  River  Improvement 
Slide  <£•  Boom  Co.  v.  Cox,8  where  the  Court  said  that  the  subsequent 
act  of  Congress  "would  control  in  our  courts  as  the  later  expression  of 
our  municipal  law,  even  though  it  conflicted  with  the  provision  of  the 
treaty  and  the  international  obligation  remained  unaffected."  9 

The  termination  of  a  treaty  as  an  international  compact  is  an  en- 
tirely different  matter,  but  still  an  important  one  for  the  courts  of  this 
country  because  when  a  treaty  ceases  to  be  a  treaty,  it  also  ceases  to  be 
a  part  of  the  supreme  law  of  the  land.  Unfortunately,  the  law  is  not 
clear  as  to  when  a  treaty  ceases  to  be  a  treaty. 

It  is  said  so  many  times  that  a  treaty  is  a  contract,  that  it  would 
seem  natural  to  assimulate  it  to  contract  law.  This  approach  would 
lead  to  the  view  that  treaty,  as  well  as  other  contract,  obligations  can- 
not be  terminated  without  consent  to  the  other  pary  or  such  conduct 
as  would  justify  repudiation.  Looking  at  treaties  in  the  light  of  con- 
tract law  would  also  compel  recognition  of  the  difference  between  ter- 
minating a  treaty  obligation  and  announcing  an  intention  not  to  fulfill 
it.  But,  although  Justice  Curtis  in  Taylor  v.  Morton  clearly  felt  that 
a  treaty  obligation  could  not  be  terminated  unilaterally,  subsequent 
discussion  of  the  matter  has  not  been  clear.  This  uncertainty  as  to 
what  is  termination  of  a  treaty  has  resulted  in  confusion  as  to  who  may 
terminate  a  treaty. 

As  one  considers  the  matter  de  novo,  it  would  seem  reasonable  that 
a  treat v  be  terminated  by  the  same  power  that  made  it — the  President 
by  ana  with  the  consent  of  the  Senate.  It  is  not  doing  great  violence 
to  the  letter  of  the  Constitution  to  say  that  a  grant  of  power  to  make 
in  eludes  the  power  to  unmake — especially  since  there  is  no  express 
provision  for  termination.  This  construction  is  also  supported  by  pol- 
icy— since  the  same  sort  of  skill  and  experience  in  international  nego- 
tiation is  needed  in  terminating  a  treaty  as  in  making  it,  both  powers 
should  be  given  to  the  same  agency.  It  might  even  be  said  that  termina- 
tion requires  the  diplomatic  skill  of  the  executive  department  to  an 
even  greater  degree  that  does  the  making  of  treaties,  because  termina- 
tion is  most  likely  to  be  considered  when  relations  with  the  other 
power  are  more  or  less  strained. 

There  is  a  judicial  recognition  of  the  Presidents  power  to  terminate 
n  I  reaty  obligation.  In  Charlton  v.  Kelly?0  the  Court  said,  "The  execu- 
tive  department  having  thus  elected  to  waive  any  right  to  free  itself 
from  the  obligation  ...  it  is  the  plain  duty  of  this  court  to  recognize 
the  obligal  ion  . . .  as  one  imposed  by  a  treaty  as  the  supreme  law  of  the 
.  .  .  .  "  n  This  language  shows  by  implication  at  least  the  Court's 
feeling  that  the  President  has  the  powerto  terminate  a  treaty  contract, 
a  view  which  is  supported  by  text-writers  u  and  expressions  of  eontem- 
porary  opinion.1'1 


»  112  U.S.  580,  3  S.  Ct.  247  (1884). 
•  291  U.S.  188,  54  S.  Ct.  361  (  1983). 
»  291  0  s.  188  al  160,  :,  i  s.  Ct.  861  (1983). 
"»  22fl  U.S.  4  4  7.  83  s.  Ct.  940  (1913). 
"  229  D  s  447  al  #76.  38  8.  Ct.  946  (1918). 

'-  i'i:  \.\n.w  i..  'I'm:  \i  us.  THIIB  Makim;  and  Enkoiu  i:  m  i;\  t  4  61  (1916);  I  Willoughbt, 
CONS1  rrn  m\   :,sr»   (  1929). 

■"That  the  oontrftctlmg  powcri  ran  annul  the  treaty  cannot.  I  presume,  bo  questioned, 
me  authority,  precisely,  being  exercised  In  annulling  as  in  making  n  trenty."  Prom  a 

private  letter  written   by   Madison,   i   AfADXSON,   Lkttkkr  and  OTHER  WRITINGS  524    (1865). 
And  Bee  S  Mooiti:.  [NTBRIfATIONAL  LAW  DlQDST  821    (1906). 

"They  [treaty  obligations]  are  just  ns  binding,  and  just  as  far  beyond  the  lawful  reach 
of  legislative  nets  DOW,  as  they  will  he  at  anv  future  period,  or  under  any  form  of  govern- 
ment." Tiik  Fkhkuai.ist,,  J.  C.  Hamilton  ed.,  No.  64,  p.  488  (1788). 
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The  President  on  one  occasion  at  least  has  terminated  a  treaty  con- 
tract securing  only  the  approval  of  the  Senate,  his  action  being  pur- 
suant to  a  provision  in  the  treaty  for  termination  by  notice.11  'The 
question  of  power  was  raised  at  the  time  and  referred  to  the  Senate 
Committee  of  Foreign  Relations  which  made  a  careful  study  of  the 
matter  and  reported : 

The  President  and  Senate  could  certainly  terminate  this 
treaty  or  any  other,  with  the  consent  of  the  opposite  contract  - 
ing  party,  by  the  negotiation  of  a  new  treaty  in  terms  annul- 
ling it.  And  what  is  the  present  case  but  such  consent,  provid- 
ing in  advance  for  its  termination  on  a  contingency  and 
without  further  negotiations. 

The  committee  are  thus  satisfied  that  the  notice  authorize* I 
by  the  Senate,  and  given  by  the  President  to  Denmark,  was  a 
proper  exercise  of  the  right  reserved  in  the  treaty,  and  that  its 
effect  will  be  to  annul  the  treaty  at  the  expiration  of  the  time 
limited,  both  as  regards  the  two  Governments  and  the  citizens 
and  subjects  of  either.15 

It  is  interesting  to  note  that  both  in  Charlton  v.  Kelly  and  the  case 
considered  by  the  Senate  committee,  the  situation  was  such  that  the 
obligation  would  be  terminable  under  principles  of  ordinary  contract 
law;  so  that  these  two  instances  fit  in  with  the  view  expressed  by 
Justice  Curtis  in  Taylor  v.  Morton  that  a  treaty  obligation  could  not 
be  terminated  at  the  will  of  one  party  to  it.  So  far,  it  seems  sensible 
on  the  basis  of  reason  and  policy  to  say  that  a  treaty  in  its  international 
aspect  can  be  terminated  only  as  any  contract  can,  and  that  such 
termination  should  be  effected  only  by  the  President  by  and  with  the 
consent  of  the  Senate. 

But  things  are  not  so  simple  as  that — at  least  on  the  basis  of  what 
has  been  said  and  done.  At  the  very  beginning  Congress  passed  a  law 
declaring  the  treaties  with  France  to  be  not  legally  obligatory  upon 
the  United  States.16  On  two  occasions  lower  federal  courts  have  said 
that  Congress  can  abrogate  a  treaty.17  President  Grant  in  a  message  to 

14  5  Moore,  International  Law  Digest  322  (1906). 

15  S.  Rep.  97,  34th  Congress,  1st  Sess.,  8  Compilation  of  Reports  of  the  Committee  on 
Foreign  Relations  107  at  111  (1901). 

16  1  Stat.  L.  578  (1798). 

17  "There  are  three  modes  in  which  congress  may  practically  yet  efficiently  annul  or 
destroy  the  operative  effect  of  any  treaty  with  r  foreign  country.  They  may  do  ir  l>y 
giving  the  notice  which  the  treaty  contemplates  shall  be  jriven  before  it  shall  be  abrogated, 
in  cases  in  which,  like  the  present,  such  a  notice  was  provided  for;  or,  if  the  terms  of  the 
treaty  require  no  such  notice,  they  may  do  it  by  the  formal  abrogation  of  the  treaty  at  once, 
by  express  terms;  and  even  where,  as  in  this  case,  tbere  is  a  provision  for  the  nol  I 
think  the  government  of  the  United  States  may  disregard  even  that,  and  declare  that  'the 
treaty  shall  be.  from  and  after  this  date,  at  an  end.  and  meet  the  conseoueneev  of  their 
responsibility  for  a  breach  of  faith  with  the  Russian  government.  And  yet,  while  1  state 
that  as  my  judgment  of  the  legal  proposition.  I  am  not  thereby  intimating  that  ir  is  a 
thing  proper  to  be  done,  or  that  such  a  proposition  can  be  presumed  to  be  entertained  by 
our  government,  or,  if  at  all,  except  upon  exigencies  and  under  the  pressure  of  considera- 
tions of  state,  of  such  importance  and  necessity  as  compels  ;i  departure  frdm  good  faith. 
But,  as  a  legal  proposition.  T  suppose  it  is  possible  in  that  way  to  destroy  the  legal  opera- 
tion of  a  treaty."  Ropes  v.  Clinch.  (C.C.N.Y.  1871)  20  Fed.  Cas.  No.  12.041.  p.  1171  at  1174. 

"This  treaty  is  the  supreme  law  of  the  land,  which  Consrress  alone  mav  abrogate,  rmd 
the  courts  of  the  United  States  must  respect  and  enforce  it.-'  Teti  v.  Consolidated  Coal  Co., 
(D.C.N.Y.  1914)  217  F.  443  at  450. 


200 

Congress  said : 

It  is  for  the  wisdom  of  Congress  to  determine  whether  the 
article  of  the  treaty — is  to  be  any  longer  regarded  as  obliga- 
tory on  the  Government  of  the  United  States.18 

President  Hayes  in  a  later  Congressional  message  said : 

The  authority  of  Congress  to  terminate  a  treaty  with  a  for- 
eign power  by  expressing  the  will  of  the  nation  no  longer  to 
adhere  to  it  is  as  free  from  controversy  under  our  Constitution 
as  is  the  further  proposition  that  the  power  of  making  new 
treaties  or  modifying  existing  treaties  is  not  lodged  by  the 
Constitution  in  Congress,  but  in  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate.19 

And  finally,  Professor  Corwin  has  also  emphatically  taken  the 
position  that  the  power  to  terminate  treaty  contracts  is  in  Congress  in 
the  following  statement : 

All  in  all,  it  appears  that  legislative  precedent,  which  more- 
over is  generally  supported  by  the  attitude  of  the  Executive, 
sanctions  the  proposition  that  the  power  of  terminating  the 
international  compacts  to  which  the  United  States  is  a  party 
belongs,  as  a  prerogative  of  sovereignty,  to  Congress  alone. 
This  result  no  doubt  transgresses  the  general  principle  of  the 
residual  power  of  the  Executive  in  foreign  relations,  but  it 
flows  naturally,  if  not  inevitably,  from  the  power  of  Congress 
over  treaty  provisions  in  their  quality  as  "law  of  the  land." 
Furthermore,  by  Article  I,  Section  8,  Paragraph  10  of  the 
Constitution,  Congress  has  the  power  to  "define  and  punish— 
offenses  against  the  Law  of  Nations,"  and  so,  it  has  been  gen- 
erallv  held,  the  power  to  define  International  Law  is  general 
for  the  United  States.20 

These  opinions  and  precedents  do  obscure  the  analysis  made  above, 
but  they  can  be  explained  away  with  some  degree  of  effectiveness.  The 
Act  of  1798  terminating  the  treaties  with  France  was  explained  by  the 
Committee  of  Foreign  Relations  as  an  exercise  by  Congress  of  its 
power  to  declare  war21 — a  view  supported  by  the  attitude  of  the 
Supreme  Court  in  Bas  v.  Tingy.22  The  statements  in  the  two  federal 
cases  mentioned  were  very  oblique  dicta,23  If  Presidents  Grant  and 
Hayes  can  be  said  to  have  laid  down  an  executive  precedent,  they  are 
"overruled"  by  President  Wilson  who  flatly  refused  to  denounce  treaty 
obligations  when  directed  to  do  so  by  Congress  in  the  Merchant  Marine 
Act  of  1920  on  the  ground  that  this  direction  of  Congress  was  an  un- 
constitutional interference  with  the  treaty-making  power.84  And  Pro- 
fessor Corwin's  contention  that  the  power  to  terminate  treaty  obliga- 
tions flows  "naturally,  if  not  inevitably"  from  the  power  to  repeal  the 
treaty  as  the  law  of  the  land  is  refuted  by  the  language  quoted  above 
from  the  opinion  in  the  Pigeon  River  Improvement  case.25  All  in  all, 

"Foreign  Relations  255  d^TO). 

w  Richardson,  Messages   \m>  Papers  of  the  Presidents  518  (1898). 

■•Corwin,  The  President's  Control  ok  Foreign  Relations  118  <i:»17). 

Compilation  ok  Reports  of  the  Committer  on  fokkign  Relations  107  at  no 

(1001). 

w  I  Dall.  (4  U.S.)  87  (1800). 

M  Sec    note    17,    above. 

""  n  v  Times,  p.  1  :i  (Sept.  25,  1020). 
■■  See  text  at  note  ft,  above. 
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one  could  still  say  with  some  assurance  that  the  power  to  terminate  n 

treaty  rests  only  with  the  President  and  the  Senate,  if  if  were  no!   for 
the  recent  case  of  Van  der  Weyde  v.  Ocean  Transport  Co.20 

In  that  case  the  Circuit  Court  of  Appeals  had  said  that  the  federal 
courts  did  not  have  jurisdiction  over  a  foreign  seaman's  claim  against 
his  vessel  because  of  articles  13  and  14  of  the  Treaty  of  1^-27  with 
Norway  and  Sweden.27  The  Supreme  Court  reversed  this  decision  on 
the  ground  that  the  treaty  provisions  in  question  had  been  abrogated. 
Section  16  of  the  Seamen's  Act  of  1915  2S  directed  the  President  to 
terminate  such  treaty  provisions  as  were  inconsistent  with  the  act.  Pur- 
suant to  this  direction  notice  was  given  to  terminate  the  treaty  accord- 
ing to  its  terms,  but  after  negotiation  this  not  ice  was  withdrawn  as  to 
all  of  the  treaty  except  articles  13  and  14.29  The  significant  part  of  the 
Court's  opinion  can  be  set  forth  in  a  very  short  space  : 

We  think  that  the  question  as  to  the  authority  of  the  Execu- 
tive in  the  absence  of  congressional  action,  or  of  action  by  the 
treaty-making  power,  to  denounce  a  treaty  of  the  United 
States,  is  not  here  involved.  In  this  instance,  the  Congress 
requested  and  directed  the  President  to  give  notice  of  the 
termination  of  the  treaty  provisions  in  conflict  with  the  act. 
From  every  point  of  view,  it  was  incumbent  upon  the  Presi- 
dent, charged  with  the  conduct  of  negotiations  with  foreign 
governments  and  also  with  the  duty  to  take  care  that  the  taws 
of  the  United  States  are  faithfully  executed,  to  reach  a  con- 
clusion as  to  the  inconsistency  between  the  provisions  of  the 
treaty  and  the  provisions  of  the  new  law.  It  is  not  j  ossible 
to  say  that  his  conclusion  as  to  articles  13  and  14  was  arbitrary 
or  inadmissible.  Having  determined  that  their  terminate 
was  necessar}',  the  President  through  the  Secretary  of  State 
took  appropriate  steps  to  elfect  it.  Norway  agreed  to  the  term- 
ination of  articles  13  and  14  and  her  consul  cannot  be  hea  i  1 
to  question  it."  30 

The  Court  could  have  decided  the  case  by  saying  that  the  direction 
to  the  President  indicates  a  clear  intent  on  the  part  of  Congress  that 
the  treaties  be  repealed  as  part  of  our  municipal  law,  and  it  was  not 
necessary  to  decide  what  had  happened  to  the  international  obliga- 
tion. But  the  theory  of  the  decision  seems  to  be  that  the  treaty  i-  no 
longer  law  because  it  is  no  longer  a  treaty.  The  Presidents  action 
cannot  be  interpreted  as  an  exercise  of  the  treat}7  power  because  the 
Court  says  that  he  was  bound  to  follow  the  direction  of  Congress, 
and  because  no  consent  by  the  Senate  is  indicated.  So  this  case  seems 
to  be  a  clear  holding  by  the  Supreme  Court  that  Congress  can  termi- 
nate a  treaty  obligation. 

The  Court  in  giving  its  decision  cited  no  cases  and  made  no  careful 
analysis  of  the  principles  involved,  and  the  result  is  not  consonant  with 
the  most  reasonable  construction  of  the  treaty  power  clause.  It  is 
unfortunate  that  the  Court  missed  this  opportunity  to  clarify  doctrines 
which  have  been  so  long  obscure. 

28  297  U.S.  114.  56  S.  Ct.  392  (1936). 
»  8  Stat.  L.  346  at  352  (1827). 

28  3Q  Stat.  L.  1164  at  1184  (1915)  :  22  U.S.C.  5  258  n.  (1915). 

29  This  action  was  taken  bv  the  State  Department  during  the  administration  of  President 
Wilson  who  in  1920  so  vigorously  resisted  a  similar  direction  by  Congres  (see  text  above 
at  note  24).  The  writer  has  searched  unsuccessfully  for  some  expression  of  personal 
opinion  bv  President  Wilson  in  connection  with  the  Seamen's  Act  of  1915. 

30  U.S.  114  at  117-118,  56  S.  Ct.  392  (1936). 
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PRESIDENTIAL   AMENDMENT   AND   TERMINATION    OF 
TREATIES:  THE  CASE  OF  THE  WARSAW  CONVENTION 


For  more  than  thirty  years  the  Warsaw  Convention  of  1929  *  posed 
a  major  obstacle  to  recovery  of  damages  beyond  the  treaty's  specified 
limitation  of  $8,300  by  international  air  passengers  who  suffered 
death  or  personal  injury.  Finally,  on  November  15,  1965,  the  United 
States  Ambassador  to  Poland  delivered  a  diplomatic  note  denounc- 
ing the  Warsaw  Convention  "solely  because  of  dissatisfaction  with 
the  low  limits  of  liability  [for  air  carriers]  provided  in  the  Conven- 
tion." 2  However,  just  one  day  prior  to  the  effective  date  of  the  denun- 
ciation3 (May  15,  1966).  the  Department  of  State  announced  that  it 
would  withdraw  denunciation  and  the  United  States  would  resume 
its  commitments  in  matters  relating  to  international  civil  aviation 
within  the  framew- ork  of  the  Warsaw  Convention  as  altered  by  a  "newT 
plan."4 

The  Department  of  State  disclosed  that  the  note  was  withdrawn 
because  most  of  the  world's  principal  air  carriers  had  agreed  to  con- 
ditions set  forth  by  the  Administration  that  would  provide  victims 
of  air  disasters  on  journeys  to  or  from  the  United  States  with  up  to 
$75,000  in  damages  without  proof  of  carrier  fault.5  At  the  time  of  this 
action,  however,  neither  the  efforts  to  denounce  the  Warsaw7  Conven- 
tion nor  the  subsequent  modifications  promoted  by  the  executive 
branch  had  been  formally  advised  or  consented  to  either  by  Congress 
as  a  whole  or  by  the  Senate.  In  fact,  conditions  similar  to  those  im- 
posed by  the  Administration  had  been  previously  rejected  at  the  in- 
ternational conference  tables  and  in  Congress.6 


1  Convention  for  the  Unification  of  Certain  Rules  Relating  to  International  Carr'ape  hy 
Air  and  Additional  Protocol  with  Other  Powers,  Oct.  12,  1029,  49  Stat.  3000,  T.S.  No.  876 
(1934)  [hereinafter  cited  as  the  Warsaw  Convention]. 

•Departl  Notice   of   Denunciation    of   the    Warsaw    Convention,    53    DEr'T 

Stvti:  Bull.  924  i  1965),  reprinted  in  31  J.  Air  l,.  &  Com.  303  (1965).  Accompanying  press 
releases  are  found  in  53  DBJP'T  STATB  BULL.  023  (1005),  and  31  J.  Air  L.  &  Com.  303 
(196! 

Icle  •".'■»  of  the  V  I       mention  provides  for  denunciation  in  the  following  terms: 

"<]  i  Any  one  Of  the  Tli:rh  Contracting  Parties  may  denounce  this  convention  hy  a  notifica- 
tion addressed  to  the  Government  <>r  the  Republic  of  Poland,  which  shall  at  once  inform 
the  Government  of  each  of  the  High  Contracting  Parties.  (2)  Denunciation  shall  take 
i  inths  after  the  notification  of  denunciation,  and  shall  operate  only  as  regards 
tiie  party  which  shall  have  proceeded  to  denunciation." 

Toe  term  "denunciation     a->  used  throughout  this  comment  does  not  mean  repudiation 
of  an  international  commitment,  hut  merely  unilateral  withdrawal  from  a   treaty  in  ac- 
iih   lis  own   provisions.  The  word  "termination"  usually  connotes  withdrawal 
of  one  party  from  a  bilateral  treaty.  See  note  38  Infra  and  accompanying  text. 

'The  note  to  the   Polish  Government   dated   May   14,   1966,  on   the  withdrawal  of  the 
denunciation  1b  reprinted  in  82  .f.  Air  L.  a  Com.  249  (1966),  54  Dbp't  State  Bull.  1033 
(1966).  Bee  also  DepM  of  State,  Press  Release  No.  110,  May  13,  19015;  Dep't  of  State  Letter 
■    Air  L.  A  Coif.  243  47  (19( 

rk    for   an    "Interim    arrangement"    anions   carriers   Is   set   forth    in    Dep't 
of  State,   Press  Release  No    110,  May  18,  i960,  and  in   Dep't  of  state  document  enttiled 
'J United    States   Government    Action    Concerning   the   Warsaw   Convention,"  May  5,   1906, 
both  reprinted  in  32  J.  Am  L.  A  Com.  243    »7  (1960). 
B0  Infra  and  accompanying  text 
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Despite  the  broad  powers  already  granted  to  the  President  to  conduct 

this  country's  foreign  relations,7  and  the  increasingly  delicate  inter- 
dependence of  foreign  and  domestic  affairs,8  serious  constitutional 

questions  are  raised  by  the  procedures  through  which  the  nc 
rangement  was  created.  May  the  President  now  cancel  or  revise  inter- 
national obligations  affecting  private  rights  without  legislative  con- 
currence? To  what  extent  is  the  President,  acting  alone,  best  suite!  to 
determine  the  character  and  binding  effect  of  these  obligations?  be- 
ginning with  the  events  preceding  the  carrier  liability  agreement,  this 
comment  examines  the  legal  bases  for  independent  executive  author- 
ity to  terminate  or  modify  treaties,  and  concludes  that  the  law  re- 
quires a  joint  effort  between  the  executive  and  legislative  branches.9 
The  Warsaw  Convention  changes  were  attained  without  this  coopera- 
tion, and  therefore  indicate  a  disturbing  shift  in  the  constitutional 
balance  of  powers. 

I.  The  Warsaw  Convention  :  Past  and  Present 

The  Warsaw  Convention  is  perhaps  the  most  universally  accepted 
commercial  treaty  ever  framed.  It  has  over  ninety  adherents  who  ac- 
count for  ninety-nine  percent  of  the  total  revenue  from  international 
air  services,10  and  is  considered  by  many  to  be  "the  only  widespread 
substantive  achievement  in  the  unification  of  private  law  by  inter- 
national agreement/' 1X  But  although  it  represents  "the  core  of  in- 

7  These  powers  in  the  words  of  President  Truman,  "would  have  made  Caesar  or  Genghis 
Khan  or  Napoleon  bite  his  nails  with  envy."  Rossiter,  Tnn  American  Presidency  30 
(1960).  Explains  Hirschleld.  TJte  Powers  of  the  Contemporary  Presidency,  14  Parliamen- 
tary Affairs  353  (1061)  :  "In  general  terms  the  Presidency  at  the  beginning  of  the  1960's 
is  easily  described:  It  is  the  focus  of  both  the  American  governmental  system  and  the 
free  world  coalition,  an  office  of  great  authority  and  commensurate  responsibility.  Rest- 
ing firmjy  on  the  twin  supports  of  democratic  election  and  the  necessities  of  a  critical  era, 
it  is  now  a  permanently  strong  office,  an  institutionalized  version  of  Lincoln,  Wilson, 
Roosevelt,  and  Truman.  And  like  the  regimes  from  which  it  stems,  the  outstanding 
feature  of  the  executive  office  today  is  power." 

8  The  distinction  which  Mr.  Justice  Sutherland  attempted  to  draw  between  govern- 
ment's roles  in  respect  to  "foreign  or  external  affairs  and  those  in  respect  of  domestic 
or  internal  affairs,"  United  States  v.  Curtiss-Wright  Export  Corp.,  200  U.S.  304.  315 
(1936),  has  since  undergone  almost  daily  obliteration.  Not  only  has  the  United  States 
committed  vast  resources  and  manpower  to  furthering  its  relations  abroad,  but  interna- 
tional complications  have  to  a  great  extent  shaped  the  policies  pursued  at  home.  "No 
one  familiar  with  the  New  Orleans  Mafia  riots,  the  troubles  of  foreign  corporations  seeking 
state  licenses,  or  more  recently,  Birmingham  and  segregation  on  Route  40,  can  doubt  the 
impact  of  state  conduct  on  American  foreign  relations."  Howard,  Constitutional  Limita- 
tion and  American  Foreign  Policy,  in  Essays  on  the  American  Constitution  159,  at  164 
(Dietze  ed.  1964). 

9  Beyond  the  scope  of  this  comment  is  the  continuing  controversy  whether  the  treaty- 
making  clause  has  been  made  obsolete  by  another  device,  the  "executive  agreement." 
which  may  be  concluded  by  the  President^  independent  powers  or  with  authority  from 
Congress.  Power  in  the  Chief  Executive  to  bind  the  United  States  to  such  agreements 
was  the  subject  of  much  debate  during  the  Brlcker  Amendment  controversy  in  the 
mid-1950s.  See  Bricker  &  Webb,  Treaty  Lav  rs.  Domestic  Constitutional  Lay,  20  Notre 
Dame  Law  529   (1954)  ;  Perlman,  On  Amending  the  Treat]/  Power,  52  Colum  L.  Rev.  S25 

(1052V  As  to  the  subiect  matter  presently  considered  exclusively  reserved  for  the  treaty 
power  and  not  the  executive  agreement,  see  Bybd,  Treaties  and  Executive  Agreements  in 
the  United  States  132-35  (I960).  The  question  of  whether  the  treaty  mechanism  has 
become  a  constitutional  anachronism  is  effectively  debated  by  McPougal  &  Pans.  Treaties 
and  Congressional-Executive  or  Presidential  Agreements:  Interchangeable  Instruments 
of  National  Policy,  54  Yaee  L..T.  l«l  (10451  and  Borehard.  Treaties  and  Executive  Agree- 
ments— A  Reply,  54  Yaee  L.J.  616  (1945).  The  fact  that  countless  vitnl  obligations  between 
the  United  States  and  foreign  powers  today  exist  in  the  form  of  ratified  treaties  preserves 
the  justification  for  the  present  inquiry  into  the  requisite  authority  to  amend  or  termi- 
nate treaty  obligations. 

10  Reiber,  Ratification  of  the  Hague  Protocol;  Its  Relation  to  the  Uniform  International 
Air  Carrier  Liability  Late  Achieved  by  the  Warsaw  Convention,  23  J.  Air  L.  &  Com.  272, 
270  (1956).  Warsaw  Convention  adherents  as  of  June  6,  1966,  are  listed  in  3  Av.  L.  Rep. 
If  27,053  (1966). 

11  Lowenfeld  &  Mendelsohn,  The  United  states  and  the  Warsaw  Convention,  80  Harv.  L. 
Rev.  497,  513  (1967). 
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ternational  aviation,"  12  influencing  domestic  liability  policies  of  mem- 
ber and  non-member  states  alike,13  it  has  nevertheless  found  a  less  ready 
acceptance  in  the  United  States.14  Frequently  attacked  in  the  courts  as 
cementing  undesirable  provisions  into  an  otherwise  progressively 
evolving  domestic  policy,  the  treaty  has  been  upheld  as  constitutional 
on  several  counts.15  Assaults  have  centered  primarily  upon  the  treaty's 
limitation  of  carrier  liability  to  125,000  gold  francs16  ($8,291)  unless 
the  carrier  be  proved  guilty  of  "wilful  misconduct";17  but  despite 
benefits  to  passengers  resulting  from  the  presumption  of  carrier  lia- 
bility,18 this  wrongful  death  limitation  has  generated  continued  con- 
troversy. 

Opposition  to  the  treaty  intensified  following  the  famous  1953  court 
decision  limiting  singer  Jane  Froman  to  a  Warsaw  award  of  $8,300 
despite  actual  damages  in  excess  of  one  million  dollars  incurred  in  a 
1943  Portugal  landing  accident.19  To  encourage  amendment  of  the 


•-  rud. 

18  Many  European  and  South  American  states,  including  the  United  Kingdom,  France, 
Belgium,  Luxemburg,  Greece  and  Switzerland,  Argentina,  Brazil,  Mexico,  and  Uruguay, 
have  adopted  the  Warsaw  Rules  into  their  own  liability  laws.  Sand,  Air  Carrier's  Limita- 
tion of  Air  Passengers'  Accident  Compensation  Under  the  Warsaw  Convention,  28  J.  Am 
L.  &  (<>m.  260,  204-65  (1962). 

When  the  Convention  terms  were  completed  in  1929  by  the  major  European  aviation 
and  governmental  interests.  United  States  representatives  participated  only  as  observers. 
Five  years  later.  United  States  international  air  traffic  was  still  limited  to  one  airline 
flying  to  Cuba;  but  the  President  and  his  advisors  optimistically  concluded  that  future 
aviation  and  passenger  interests  could  be  best  served  by  signing  and  adopting  the  treaty. 
See  Report  by  Secretary  of  State  Cordell  Hull  to  President  Franklin  D.  Roosevelt,  Feb.  7, 
1934,  in  s.  Exec.  Dor.  No.  G,  73d  Cong.,  2d  Sess.  3  (1934).  On  June  15,  1934,  the  Senate 
advised  adherence,  subject  to  the  reservation  under  the  "Additional  Protocol, '"  and  the 
President  proclaimed  it  as  law  on  October  29,  1934.  Comprehensive  treatment  of  the 
('(invention  and  its  many  subsequent  developments  has  been  given  by  the  following  author- 
ltie8 :  Drion,  Limitation  of  Liabilities  in  International  Air  Law  (1954):  Calkins, 
Grand  Canyon,  Warsaw  and  the  Hague  Protocol,  23  J.  Air  L.  &  Com.  253  (1956)  ;  Ereli, 
The  Hague  Protocol;  An  Abuse  of  Executive  Discretion?  11  U.C.L.A.L.  Rev.  358  (1964)  : 
Karlin,  Warsaw,  Hague,  the  8Hth  Congress  and  Limited  Damages  in  International  Air 
Crashes,  12  De  Paul  L.  Rev.  59  (1963)  ;  Kreindler,  The  Denunciation  of  the  Warsaw 
Convention,  31  J.  Air  L.  &  Com.  29]  (1965)  :  Lowenfeld  &  Mendelsohn,  supra  note  11  ;  Orr. 
The  Warsaw  Convention,  31  Va.  L.  Rev.  423  (1945)  ;  Reiber,  supra  note  10;  Sand,  supra 
note  18. 

has  been  challenged  In  the  courts  as  unconstitutionally  interfering  with  Congress' 
right  to  control  foreign  commerce.  Indemnity  Ins.  Co.  of  No.  Am.  v.  Pan  American  Airways, 
Inc.,  58  Snpp.  33S  (S.D.N. Y.  1944)  ;  Wyman  v.  Pan  American  Airways.  Inc.,  181  Misc. 
963,  4::  N.Y.S.2d  420,  afl'd  267  App.  Div.  947.  48  N.Y.S.2d  459  (1944):  as  depriving 
plaintiffs  of  their  right  to  trial  by  jury  for  the  determination  of  damages,  Pierre  v.  Eastern 
Air  Lines.  152  F.  Supp.  486  (N.J.  1957)  :  and  as  contravening  state  law,  Da  Costa  v. 
Caribbean  Int'l  Airways,  4  A  v.  L.  Rep.  H  17.792  (1955). 

1,1  Warsaw  Convention  art.  22.  Although  the  value  of  gold  francs  has  fluctuated  upward 
in  the  United  States  since  the  limitation  was  originally  fixed,  it  has  not  kept  pace  with 
the  heightening  costs  of  living.  Orr,  The  Rio  Revision  of  the  Warsaw  Convention,  21  J. 
Aiu  L.  &  COM.  174  (1954). 

17  Warsaw  Convention  art.  25.  "Wilful  misconduct"  in  a  term  of  art  with  varied  con- 
structions. See  generally  Acoe.ta,  Wilful  Misconduct  under  the  Warsaw  Con  coition:  Recent 
Trends  and  Developments,  19  TT.  Miami  L.  Rev.  575  (1965);  Kreindler,  supra  note  It. 
Bl  295;  Btrock,  Warsaw  Convention — Article  25 — "Wilful  Misconduct,"  32  J.  Air  L  & 
Com.  291  (1966). 

irsaw   Convention   art.    17.    This   presumption   of  liabilitv   can   be   defeated   only   by 

proving  that  the  carrier  took  "all  necessary   measures   to  avoid   the  damage"  or  that   "it 

mpossible  ...  to  take  such  measures."   Id.  at  art.  20(1).  Other  benefits  accruing  to 

arrler  and   passenger  include  a   uniform  body  of  substantive  law  providing  available 

forums  in  which  to  bring  suit.  id.  at  art,  28;  and  for  the  handling  of  documents  and  ship- 

-    lability,  it  is  said  that  no  other  business  lias  its  own  international  system  of  law  laid 

Mown  for  the  benefit  QOt  only  of  carriers  and  shippers  hut  also  of  passengers.  Testimony 
by  stuart  c.  Tipton,  president  of  the  Air  Transport  Association.  Hearings  on  the  Hague 
Protocol  to  the  Warsaw  Convention  Before  the  senate  Committee  on  Foreign  Relations. 
B9th  Cong.,  1st  Sess.  Pt  2.  at  »!t  (1965)   [hereinafter  cited  as  t966  Senate  Hearings] 

■man  v  Pan  American  Airways,  284  App.  Div.  935.  135  N.T.S.2d  619  (1954)  leave 
to  appeal  denied,  808  N.Y  1050.  cert,  denied.  849  D.S.  !>»7  (1955)  :  ROBS  v  Pan  American 
Airwavs,  299  N.Y.  ss.  86  N.E.2d  880  (1949).  Congress  in  1962  passed  a  special  relief  bill 
for  Miss  Froman  and   the  other  injured   DSO  entertainers  aboard   the  ill  fat  (Mi   airliner 

1"    the   sum    of    $20,000    each    as    Mful]    ami    final    settlement    of    the    respective    claims 

t  the  United  States."  Priv.  L   No  87  684,  76  Stat.  1411  (1962) 
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-treaty's  unrealistic  limitations,  the  Eisenhower  Administration  called 
for  an  international  conference  in  1955  at  The  Hague,  and  there 
proposed  to  triple  the  Warsaw  amount  to  $25,000.  The  most  that  could 
be  achieved,  however,  was  a  compromise  at  $16,000,  or  twice  the  War- 
saw limit,  which  the  President  signed  in  June  li)^(}  as  the  Hague 
Protocol.20  It  was  not  until  July  1959  that  the  Protocol  was  submitted 
to  the  Senate  for  approval  as  an  amendment  to  the  Warsaw  Conven- 
tion; there  it  languished  in  committee  until  President  Kennedy  had 
it  withdrawn  in  J  une  1UG1  for  further  study.21  On  August  7,  1964,  the 
Secretary  of  State  resubmitted  the  Hague  Protocol  to  the  Senate 
Foreign  Relations  Committee  with  a  recommendation  that  it  be  rati- 
fied only  after  it  was  implemented  by  legislation  imposing  upon 
American  flag-carriers  automatic,  compulsory  trip  insurance  in  the 
amount  of  $50,000.22 

Committees  in  both  houses  reported  resistance  to  the  Government's 
proposal  for  strict-liability  insurance  legislation,  and  even  to  the  per- 
petuation of  limited  liability  through  the  Hague  Protocol;  some  wit- 
nesses suggested  that  the  United  States  withdraw  from  the  Warsaw- 
Hague  system  altogether.23  Denunciation,  however,  would  admit  de- 


20  Protocol  Amending  the  Convention  for  the  Unification  of  Certain  Rules  Relating  to 
International  Carriage  by  Air  (The  Hague  Protocol),  S.  Exec.  Doc.  No.  H,  8Gth  Cong.,  1st 
Sess.  5  (1959)  ;  3  Av.  L.  Rep.  1  27,101  (1966).  At  The  Hague,  the  United  States'  proposal 
was  opposed  by  a  majority  of  states  which  had  determined  two  years  previously  in  Rio  de 
Janeiro  that  a  50  per  cent  increase  was  adequate.  Lowenfeld  &  Mendelsohn,  supra  note  11, 
at  504—06.  It  was  only  after  this  country  agreed  to  proscribe  several  loopholes  which 
would  allow  recovery  beyond  the  agreed  limitation  that  the  other  nations  broke  the  impfis.se 
with  a  compromise.  See  generally  Lowenfeld  &  Mendelsohn,  supra  note  11,  at  505-09  ; 
Kreindler,  supra  note  10.  at  295-97.  The  Administration  was  generally  satisfied  that 
nothing  more  could  be  achieved  at  the  international  level.  See  Letter  of  Comment,  Septem- 
ber 12.  1956,  in  S.  Exec.  Doc.  No.  H,  86th  Cong.,  1st  Sess.  21  (1959)  [hereinafter  cited  as 
S.  Exec.  Doc.  No.  H]. 

-l  See  generally  Kreindler,  supra  note  14,  at  297-98  ;  Lowenfeld  &  Mendelsohn,  supra 
note  11,  at  533-38. 

22  An  executive  interagency  committee  called  the  Interagency  Group  on  International 
Aviation  (IGIA),  composed  of  the  Federal  Aviation  Agency,  the  Civil  Aeronautics  Board, 
and  Tie  executive  Departments  of  State,  Commerce,  Defense,  Justice  and  Labor,  had 
studied  suggestions  that  the  1938  Federal  Aviation  Act  be  amended  to  require  United 
States  flag-carriers  to  accept  liability  limitations  of  $50,000  on  a  proof-of-fault  basis,  as 
well  as  a  requirement  of  automatic,  compulsory  insurance  in  the  amount  of  $25,000.  or 
twice  the  Hague  ceiling,  before  reaching  a  compromise  plan  which  combined  the  $50,000 
proposal  with  absolute  liability.  See  authorities  cited  note  21  supra;  1965  Senate  Hearings 
118-20. 

33  Initial  opposition  to  the  insurance  legislation  was  registered  by  the  airlines  and  in- 
surance industries,  followed  by  various  trial  lawyers'  associations  and  even  the  FBI.  Op- 
position was  based  on  the  strict  liability  provisions,  which  allegedly  provided  incentive  to 
sabotage  airplanes  for  insurance,  thereby  making  detection  by  purchase  of  private  coverage 
more  difficult.  Most  witnesses  encouraged  a  return  to  common  law  principles  of  full  com- 
pensatory damages  upon  proof  of  fault.  Many  private  attorneys,  professors,  university 
deans,  and  lawyers'  associations  went  on  record  favoring  United  States  withdrawal  from 
the  Warsaw  System.  1965  Senate  Hearings  26-28  ;  see  Lowenfeld  &  Mendelsohn,  supra  note 
11.  at  538-46.  The  Foreign  Relations  Committee  seemed  uncertain  about  the  manner  of 
withdrawing  : 

Senator  Carlson.  Mr.  Speiser,  you  suggest  that  we  denounce  .  .  .  the  Warsaw 
Convention. 

Mr.  Speiser.  Yes. 

Senator  Carlson.  That  gets  to  be  an  executive  act,  I  think,  and  only  the  President  can 
do  that,  isn't  that  correct? 

Mr.  Speiser.  I  have  discussed  this  with  the  State  Department  and  apparently  the 
United  States  has  denounced  treaties  in  two  ways,  either  by  the  President  alone  and 
[sic]   the  Senate. 

Senator  Carlson.  I  would  assume  that  the  Senate,  of  course,  could  advise  the  President 
by  resolution.  We  probably  could  cut  off  funds  and  we  probably  have  other  methods,  but 
personally,  I  would  feel  that  it  would  be  an  executive  act. 

3  965  Senate  Hearings  62.  See  also  the  questioning  of  Mr.  Buschmann  by  Senator  Spark-man, 
id.  at  42. 

The  primary  result  of  the  committee  hearings  was  a  report  dated  June  29.  1065.  recom- 
mending ratification  of  the  protocol  unless  the  complementary  insurance  program  was  "'not 
enacted  within  a  reasonable  time  (i.e.,  prior  to  the  adjournment  of  the  80th  Congress)."  In 
v'-ich  case  "the  Department  of  State  should  take  Immediate  steps  to  denounce  the  War- 
saw Convention  and  The  Hague  Protocol."  Dep't  of  State  Letter,  supra  note  5.  at  244. 
.  Pee  1965  Senate  Hearings  6-7  ;  Lowenfeld  &  Mendelsohn,  supra  note  11,  at  544-46. 
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feat  of  a  major  administration  commitment.24  As  a  final  alternative  to< 
political  embarrassment,  the  President  through  the  State  Department 
proposed  that,  pending  another  international  attempt  to  amend  the 
Warsaw  treaty  by  conference  scheduled  for  February  1966  in  Mon- 
treal, all  United  States  carriers  voluntarily  waive  their  limits  upward 
to  $100,000  by  filing  new  tariffs  with  the  Civil  Aeronautics  Board.25 
When  it  became  clear  that  the  airline  companies  would  not  agree  to 
more  than  $50,000,2G  and  that  the  Hague-insurance  package  would  be 
rejected  by  Congress,27  the  Administration  on  November  15,  1965 
formally  denounced  the  treaty  by  notice  to  take  effect  six  months  after 
delivery.28 

The  Department  of  State  disclosed  that  denunciation  was  not,  how- 
ever, unconditional.  Rather,  it  would  be  rescinded  if  (1)  the  results  of 
the  Montreal  conference  indicated  reasonable  international  support 
for  the  new  Warsaw  limit  of  $100,000  per  passenger,  and  (2)  the  prin- 
cipal world  carriers  agreed  to  a  provisional  limit  of  $75,000  until  a 
higher  limitation  could  be  implemented.29  At  Montreal,  the  Govern- 
ment proposal  received  virtually  no  support,  and  the  conference  ended 
inconclusively.  But  Andreas  F.  Lowenfeld  and  Allan  I.  Mendelsohn, 
two  United  States  delegates  to  the  Montreal  conference,  thereafter 
noted:  "[T]he  feeling  was  beginning  to  spread  that  if  the  United 
Slates  withdrew  from  Warsaw  the  whole  treaty  would  unravel  .  .  ." 
and  that  many  countries  appeared  willing  to  make  high  concessions  to 
prevent  withdrawal.30 

Capitalizing  on  this  feeling,  the  Administration  on  March  7,  1966, 
suddenly  altered  the  terms  of  a  "satisfactory  interim  arrangement"  by 
designating  forty-three  United  States  and  foreign  flag-carriers  who 
must  accept  a  new  limit  of  $75,000  on  an  absolute  liability  basis  in 
order  to  avoid  denunciation.31  By  the  eve  of  the  May  15  deadline,  all 

2<"[I]t  was  felt  within  the  Government  that  the  United  States  had  been  the  moving 
party  at  The  Hague,  that  a  substantial  number  of  other  countries  had  followed  the 
American  lead,  and  that  it  would  l>e  somehow  improper  for  the  United  States  now  to 
abandon  its  own  creation."  Lowenfeld  &  Mendelsohn,  supra  note  11,  at  532-33,  546--i7  ; 
Kreindler,  supra  note  14,  at  300-01. 

p't   of   State   Letter.   Bupra  note  5,   at   244;   Lowenfeld  &  Mendelsohn,  supra   note 
11,  at  f)47-r>0.  See  note  123  infra  and  accompanying  test. 

"The  airlines  responded  with  a  documented  counter-proposal  of  $50,000  maximum 
drawn  from  information  regnrdintr  recent  settlements  and  injury  verdicts,  economic  char- 
acteristics <>f  United  States  passengers,  indemnity  practices  of  Government  and  industry, 
private  bills  passed  by  Congress  for  special  compensation,  and  liability  limitations  estab- 
lished by  state  and  federal  statutes,  encompassing  the  years  lOno  to  1004  Kreindler 
tupra  note  it.  at  301.  International  cooperation  in  support  of  a  $50,000  limitation  was 
obtained  among  many  nations  that  bad  previously  refused  to  go  beyond  Sioooo  at  The 
but  signed  e  mail  petition  circulated  by  the  iata  for  the  purpose  of  preventing 
Un  ted  states  denunciation  of  the  Warsaw  treaty.  Bee  Flight  International  Sept  2:;  300.") 
p.  538  :  Lowenfeld  ft  Mendelsohn,  supra  note  11,  at  547   555. 

"Chairman  Mike  Monroney  of  the  Senate  Commerce  Subcommittee  on  Aviation  ad- 
vised the  President  that  the  strict  liability  legislation  lacked  support,  and  that  without  a 
better  alternative,  the  protocol  would  also  fail  of  approval.  Kreindler,  supra  note  14  at 
800  "i.  During  the  summer  of  1965,  Congressman  Wolff  introduced  a  resolution  asking 
D  rr.ord  in  favor  of  denunciation,  which  four  Senators  supported  in  a 
speech  on  the  Senat,.  floor,  Kreindler,  supra  note  14,  at  300-01;  Lowenfeld  &  Mendelsohn. 
supra  note  11.  at  f,  10-40. 
B  note  3  supra. 

!p*i  of  State  better,  supra  note  5,  at  J 

renfeld Ift  Mendelsohn,  supra  note  11,  at  ~>00.  See  also  Lowenfield  &  Mendelsohn  at 

Of  the   flfty-nine  states   and   123    carriers  in   attendance  at  Montreal,   a   few 

preferr-d    he  old  Hague  limits  of  sio.ono.  But  most  were  willing  to  go  as  high  as  $33,000 

or  $50,000   and    some  even    to  $7f,. 000  to  avert  United    States  denunciation  of  the   treaty 

A  variety  of  plans  presented  at   the  conference  is  discussed  in  Lowenfeld  ft  Mendelsohn 

Hupra    note    11.    at    568-75.   The   concern   over   United    States   withdrawal   Is  understandable 
oi    the  racl    that   this  country's  airlines   fly  more  International   nlr  miles   than   all 
n   carriers  combined,   s.   Bxec.   Hoc    No.   II  22:  Breli,  supra  note  14.  at  302 

"The  reappearance  and  subs* nt  adoption  by  the  carriers  of  strict  liabilitv  despite 

Its  defeat  a  Montreal  and  the  historic  opposition  by  the  United  States  to  that  "principle 
■UJl2jlUty  ,R  cnrofu,1>'  described  by  Lowenfeld  ft  Mendelsohn,  supra  note  11,  at  558-61, 
587—06. 
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but  three  of  the  specified  airlines  had  come  to  terms ; 32  the  Department 
of  State  was  able  dramatically  to  rot  met  its  not  ice  of  denuncial  ion  :  ' 
and  the  revised  but  still  viable  Warsaw  Convention  continued  in  force 
in  the  United  States. 

II.  The  Power  of  Treaty  Termination 

The  entire  Warsaw-IIague-Montrcal  sequence  illustrates  that  on  oc- 
casion the  power  to  break  treaties  can  create  new  policies  far  more 
quickly  than  the  power  to  make  treaties.  Lowenfeld  and  Mendelsohn 
concluded  that,  primarily  through  skillful  utilization  of  that  power, 
pit  came  about  that  almost  overnight,  and  without  normal  constitu- 
tional and  legislative  processes,  the  character  of  a  major  international 

treaty  changed  completely "  34  This  executive  fait  accompli  resulted 

in  implementing  terms  even  greater  than  had  been  rejected  by  the 
treaty  members  at  The  Hague  and  Montreal,  by  Congress,  and  by  the 
carriers  themselves.  It  has  been  suggested  that  even  though  the  Presi- 
dent thereafter  cancelled  the  denunciation,  he  may  again  threaten  to 
withdraw  from  the  Convention  if  the  interim  arrangement  does  not 
soon  lead  to  "a  multilateral  replacement  treaty  for  the  Warsaw-Hague 
combination,"35  In  such  event,  a  unique  opportunity  would  be  pre- 
sented to  litigate  the  issue  whether  the  President  alone  may  constitu- 
tionally terminate  private  rights  established  by  treaty,  since  the 
•executive  branch  has  seldom  terminated  self-executing  treaties  which 
directly  affect  individual  parties  and  since  the  question  has  never  been 
directly  met  by  an  American  court.36 

Most  treaties  relate  merely  to  external  governmental  relations  be- 
tween countries.  But  Chief  Justice  Marshall  explained  that  certain 
self-executing  treaties  create,  in  addition,  an  internal  body  of  law 
governing  rights  between  private  parties : 


32  Thp  three  holdouts  were  American  carriers — United.  Delta,  and  National — -which 
"announced  that  they  would  agree  to  waive  their  liability  limits  in  Warsaw  cases  to 
$75,000  per  passenger,  though  they  would  not  agree  to  absolute  liability."  Id.  at  505.  Even 
these  carriers  have  now  signed  the  Montreal  agreement.  3  Av.  L.  Rep.  *i  27,130  (I960). 

33  The  question  whether  a  state  could  withdraw  an  instrument  of  denunciation  after 
it  had  been  deposited  is  raised  by  Sincoff,  Absolute  Liability  and  Increased  Damages  in 
International  Aviation  Accidents,  52  A.B.A.J.  1122,  1124  (1966),  who  asserts  that  the 
United  States  is  no  longer  a  party  to  the  Warsaw  Convention,  since  only  denunciation 
and  not  withdrawal  of  that  denunciation  was  authorized  by  the  treaty.  But  the 
problem  is  seemingly  resolved  by  at  least  seven  precedents  in  which  the  President  with- 
drew notice  of  termination  prior  to  the  effective  date.  Concerning  treaties  with  Great 
Britain,  see  H.R.  Doc.  No.  471,  56th  Cong..  1st  Sess.  28-34   (1856)  ;  Norway   (1919),  see 

1  Foreign  Rel.  U.S.  47-52  (1934)  ;  Spain  (1919).  see  1  id.  at  54-57  (1953)  ;  Italv  H917), 
see  1  id.  at  18-26  (1926)  ;  Greece  (1920).  see  2  id.  at  710-15   (1936)  ;  Estonia   (193.r»),  see 

2  id  at  187-88  (1952).  (and  1936).  see  2  id.  at  66-69  (1954)  ;  The  International  Whaling 
Convention.  40  Dep't  State  Bull.  110.  144,  332  (1959),  see  41  id.  at  101  (1959).  46  id. 
at  154,  890,  1041  (1962),  These  precedents  are  cited  in  Crandall  Treaties:  Their  Making 
and  Enforcement  462-63  (2d  ed.  1916)  ;  Hackworth  Digest  of  International  Law  314-16 
(1943)  :  McClure.  International  Executive  Agreements  17  (1941)  ;  Levitan.  Executive 
Agreements:  A  Study  of  the  Executive  in  the  Control  of  the  Foreign  Relations  of  the 
United  States,  35  111.,  L.  Rev.  365.  377  (1940)  ;  Lowenfeld  &  Mendelsohn,  supra  note  11, 
at  550  n.  177.  Significantly,  a  joint  resolution  sponsored  by  twenty-nine  Senators  direct- 
ing the  President  not  to  withdraw  the  notice  of  denunciation  of  the  Warsaw  Conven- 
tion was  introduced  in  May  1966  and  is  currently  pending  before  the  Foreign  Relations 
Committee.  Lowenfeld  &  Mendelsohn,  supra  note  11,  at  594  ;  112  Cong.  Rec.  90S7  (daily 
ed.  May  3,  1966). 

34  Lowenfeld  &  Mendelsohn,  supra  note  11,  at  601.  Throughout  their  discussion  of  the 
"series  of  sometimes  complicated,  always  controversial,  and  often  misunderstood  events," 
ibid.,  the  authors  seem  to  contend  that  the  new  arrangement  could  not  have  been  imposed 
without  the  use  of  this  effective  policy-enforcing  tool. 

35  Risrgs.  Termination  of  Treaties  by  the  Executive  Without  Congressional  Approval:  The 
Case  of  the  Warsaw  Convention,  32  ,T.  Air  L.  &  Com.  526,  527  (1966). 

38  Id.  at  528.  However,  many  cases  dealing  with  closely  related  issues  are  cited  in  note 
58  inf7-a,  and  others  are  discussed  hereinafter. 
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A  treaty  is  in  its  nature  a  contract  between  two  nations,  not 
a  legislative  act.  It  does  not  generally  effect,  of  itself,  the 
object  to  be  accomplished  .  .  .  but  is  carried  into  execution 
by  the  sovereign  power  of  the  respective  parties  to  the 
instrument. 

In  the  United  States,  a  different  principle  is  established. 
Our  Constitution  declares  a  treaty  to  be  the  law  of  the  land. 
It  is,  consequently,  to  be  regarded  in  courts  of  justice  as 
equivalent  to  an  act  of  the  legislature,  whenever  it  operates 
of  itself  without  the  aid  of  any  legislative  provision.37 

Insofar  as  a  treaty  is  an  international  contract,  it  may  be  terminated 
in  several  ways: 38  (1)  it  may  expire  ipso  facto  because  the  period  for 
which  the  treaty  was  entered  into  has  elapsed;  because  its  proviso >ns 
are  since  fulfilled;  because  the  performance  becomes  impossible;  be- 
cause of  war;  or  because  the  subject  matter  has  been  extinguished.  (2) 
It  may  be  superceded  by  a  new  treaty  covering  the  same  subject  matter, 
or  by  one  wholly  inconsistent  with  the  earlier  treaty.  (3)  It  may  be 
rescinded  by  mutual  consent.  (4)  Unilateral  notice  of  denunciation 
may  be  given  because  the  other  party  to  the  treaty  has  breached  its 
terms ;  and  treaties  like  the  Warsaw  Convention  may  be  terminated  by 
notice  as  specified  by  its  own  terms.  When  a  treaty  is  terminated  by 
notice,  it  is  to  local,  not  international,  law  that  the  parties  must  look 
to  derive  their  source  of  authority.39 

In  the  United  States,  this  task  is  made  difficult  by  the  fact  that  the 
Constitution  apportions  the  powers  to  control  foreign  affairs  between 
the  President,  Congress,  and  the  Senate.  It  expressly  locates  the  treaty- 
making  agency.  But  as  to  the  matter  of  termination,  it  is  strangely 
si  lent.  The  Executive  is  granted  the  power  to  make  treaties  "by  arid 
with  the  advise  and  consent  of  the  Souate":40  but  because  a  treaty 
becomes  the  "supreme  law  of  the  land,"41  it  cannot  bind  the  United 
States  internally  or  externally  until  "two-thirds  of  the  Senators  pres- 
ent concur."  42  Congress,  on  the  other  hand,  has  exclusive  power  to 
enact  all  legislation.43  "to  pay  the  debts,"  44  and  "to  regulate  commerce 
with  foreign  nations."  45  Thus,  there  exists  language  in  the  Constitu- 
tion which  could  be  construed  as  placing  the  power  to  terminate  inter- 


"Foster  v.  Neilscn.  27  U.S.    (2  Pot.)   253,  314    (1829).  Marshall's  explanation  has  been 
frequently  repeated,  c</-,  Terlinden   v.  Ames,  1S4  U.S.  270.  288   (1902)  ;  Rhode  Island  v. 
Massachusetts,  37  r.S.    (12  Pet.)   657,  747   (1838)  ;  United  States  v.  Arredondo,  31  U.S. 
t.)  891,  73.1  (1S32). 

D.B.  Ccnst.  art.  VI.  g  2  provides  :  "This  Constitution,  and  the  laws  of  the  Unltod  States 
which  shall  he  made  in  Pursuance  (hereof;  and  all  Treaties  made,  or  which  shall  he  made. 
under  the  authority  of  the  United  States,  shall  he  the  Supreme  Law  of  the  Land;  and  the 
Judges  of  every  State  shall  be  hound  thereby,  anything  in  the  Constitution  or  Laws  of 
any  State  to  the  contrary  notwithstanding."  On  the  internal  binding  effect  of  treaties,  see 
United  States  v.  Peimont,  301  U.S.  324,  331  32  (1937)  ;  Asakura  v.  Seattle.  205  U.S  332 
(1924)  :  Missouri  v.  Holland,  252  U.S.  410  (1!»20). 

e  generally  5  Hackworth,  op.  cit.  supra  note  33.  at  207-98;  5  Moore.  Digest  of 

[NATIONAL   Law  :<19    (1902)  ;  Rlesenfeld     The  Power  of  Congress  and  the  President  in 
International  Relatione:  Three  Reoent  supreme  court   Decisions,  25  Calif.   L.  Rev.   843 

h. 

■  la.  at  856   58.   At  the  threshold  1s  the  problem  whether  the  power  of  termination  exists 
federal  level  or  remains  with  the  states  under  the  tenth  amendment.  "II   is  evi- 
dently clear,  however,  that  by  a  reasonable  construction  some  department  of  the  federal 
amenl  must  possess  the  power,  and  the  question  is  only  where  does  it  rest."  /J.  at  6r>o. 
"  U.S  Const,  art.  ii    5  2. 
«  U.S.  Const,  art  vi. 

•U.S    Const,  art    [I,   %  2    Regarding  the  ability  to  bind  the  United   States  externally. 
Bee  authorities  cited  note  112  infra. 
'    I    S    Const,  art.  I.  (5  1. 

**  U.S.  Const,  art.  i.  §  s. 
*»  U.S.  Const,  art.  I,  §  8. 
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national  commercial  treaties  in  all  of  <lie  (luxe  bodies.4*  Authorities  are 
split  as  to  which  should  prevail,  some  arguing  that  the  President  act- 
ing alone  may  terminate  a  treat}'  in  tofo.47  while  others  contend  that 
termination  requires  congressional  or  senatorial  concurrence  to  have 
both  international  and  internal  effect.48 

Histor}7  reveals  only  that,  in  matters  of  treaty  terminations,  none  of 
the  organs  has  emerged  with  a  final  or  decisive  voice  of  authority. 
Green  II.  Hackworth,  now  United  States  representative  to  the  Court 
of  International  Justice,  summarized  the  state  of  affairs  while  Legal 
Advisor  of  the  Department  of  State : 

The  question  as  to  the  authority  of  the  Executive  to  termi- 
nate treaties  independently  of  the  Congress  or  of  the  Senate 
is  in  a  somewhat  confused  state.  ...  In  some  cases  treaties 
have  been  terminated  by  the  President  pursuant  to  action  by 
Congress.  In  other  cases  action  has  been  taken  by  the  Presi- 
dent pursuant  to  resolutions  of  the  Senate  alone.  In  still 
others  the  initiative  has  been  taken  by  the  President.  In  some 
cases  his  action  has  afterwards  notified  to  the  Senate  or  to 
both  Houses  of  Congress  and  approved,  in  other  cases  it  was 
not  referred  to  either  House.  No  settled  rule  or  procedure 
has  been  followed.49 

It  is  worth  noting  that,  through  usage,  the  President  has  emerged 
with  superior  authority  regarding  functions  closely  related  to  the  ter- 
mination power.  First,  notwithstanding  the  constitutional  requirement 
that  the  Senate  participate  in  preliminary  negotiations  of  treaties, 
which  the  President  shall  make  "by  and  with  the  advise  and  consent 
of  the  Senate,''  a  steady  stream  of  presidential  practice  has  eroded  tins 
premise.  George  Washington  in  August  1789  took  treaty  proposals  to 
the  Senate  chambers  "to  advise  with  them  on  the  terms  of  the  treaty  to 
be  negotiated  with  the  Southern  Indians."  50  Tradition  relates  that, 
due  to  insulting  delays,  he  strode  away  from  the  hill  in  disgust,  vowing 
that  he  "would  be  damned  if  he  would  ever  go  there  again."  51  Though 
he  did  not  return,  he  continued  to  consult  the  Senate  "at  a  discrete 
distance"  as  a  council  on  treaty  details.  Successors  abandoned  even  this 
practice,  preferring  to  counsel  only  with  select  congressmen  in  whom 
they  could  confide.52  The  Supreme  Court  supported  the  submission  of 
treaties  to  the  full  Senate  only  after  the  Executive  had  negotiated 
them  when  it  said:  "[The  President]  makes  treaties  with  the  advise 
and  consent  of  the  Senate;  but  he  alone  negotiates.  Into  the  field  of 
negotiation  the  Senate  cannot  intrude ;  and  Congress  itself  is  powerless 
to  invade."  53 


46  Professor  Edward  S.  Corwin  has  suggested  that  the  dilemma  presented  by  this  con- 
current alignment  of  powers  offers  "an  invitation  to  struggle":  'TWlhich  of  those  organs 
shall  have  the  decisive  and  final  voice  in  determining  the  course  of  the  American  nation 
in  international  affairs  is  left  for  events  to  resolve."  Corwix,  The  PRESIDENT  :  Office  and 
Powers  171  (4th  ed.  1957). 

47  5  Hackworth,  op.  cit.  supra  note  33.  at  328  ;  McClure,  op.  cit.  supra  note  33.  at  17-20. 
300-07. 

48  Riggs,  supra  note  35.  at  533-34:  cf.  Crandaee.  op.  cit.  supra  note  33.  at  460.   46"'; 

1  WlEEOUOHBY.  THE  CONSTITUTIONAL  LAW  OP  THE  UNITED  STATES.  584—85    (1929). 

49  Hackworth,  op.  cit.  supra  note  33.  at  330. 

50  McClure.  op.  cit.  supra  note  33.  at  239-40;  1  Richardson*,  Messages  ant  Papers  of 
the  President  61  (1897). 

51 1  Wteeopottpv.  op.  cit.  supra  note  48.  at  521. 

K  See  ibid :  McCeptre.  op.  cit.  supra  note  33.  at  239-40. 

63  United  States  v.  Curtiss-Wright  Export  Corp.,  299  U.S.  304,  319  (1936)    (dictum). 
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Another  power  conceded  to  the  President  is  that  of  communication 
with  foreign  governments,  a  right  early  claimed  by  Congress.54  The 
Court  has  asserted  that :  "The  President  is  the  sole  organ  of  the  nation 
in  its  external  relations,  and  its  sole  representative  with  foreign  na- 
tions.'' 55  In  1909,  Congress  codified  this  diplomatic  prerogative  into 
the  Logan  Act,  unofficially  entitled  "An  Act  to  Prevent  the  Usurpation 
of  Executive  Functions."  56  But  though  the  President  is  securely  in- 
stalled as  the  nation's  mediary  in  its  dealings  with  other  countries, 
this  position  does  not  compel  the  conclusion  that  he  alone  is  responsi- 
ble for  determining  the  policies  which  are  later  conveyed  to  foreign 
parties :  "That  is  to  say,  while  the  President  alone  may  address  foreign 
governments  and  be  addressed  by  them,  yet  in  fulfilling  these  functions 
lie  is.  or  at  least  may  be,  the  mouthpiece  of  a  power  of  decision  that 
resides  elsewhere."  5T  Thus,  it  may  be  that  the  authority  to  decide  treaty 
terminations  must  rest  or  be  shared  with  a  body  outside  the  Presidency. 

A.  Independent  Terminations  by  the  Executive 

Just  as  the  wide  diversity  of  non-judicial  precedents  affords  no  con- 
clusive procedure  for  terminating  treaties,  judicial  decisions  have 
failed  to  locate  a  precise  residence  for  that  authority.  But  though  the 
courts  have  declined  to  decide  whether  the  President  may  not  termi- 
nate without  legislative  action,  bypassing  the  issue  as  a  "political 
question,"  58  they  have  laid  guidelines  as  to  when  he  may  act  independ- 

51  See  notes  97-101  ivfra  and  accompanying  text. 

•---'  Tirst  declared  by  John  Marshall  In  the  House  of  Representatives  in  1800,  10  Annals 
op  Coxo.  613  (1800),  this  maxim  has  been  repeated  often  bv  the  Sunreme  Court.  United 
States  v.  Curtiss-Wright  Export  Corp..  290  U.S.  304,  310  (1030)  ;  Charlton  v.  Kelly.  229 
U.S.  447  (1913)  :  Jones  v.  United  States.  137  U.S.  202,  212  (1890)  ;  Williams  v.  Suffolk  Ins. 
Co.,  38  U.S.  (13  Pet.)  415.  420  (1839)  ;  Foster  v.  Neilson,  27  U.S.  (2  Pet.)  253,  314  (1S29). 
See,  e.g.,  Levitan.  supra  note  33,  at  372-73. 

"••  1  R  U.S.C.  §  953  (1905)  :  see  Corwin,  op.  cit.  supra  note  46.  at  183. 

wCORWlN,  op.  cit.  supra  note  46.  at  178.  The  so-called  "mouthpiece  theory"  stemmed 
from  remarks  mnde  by  James  Madison  during  the  controversy  over  Washington's  1798 
Proelamntion  of  Neutrality:  "[Treaties]  have  sometimes  the  effect  of  changing:  not  only 
the  external  laws  of  the  society,  but  operate  also  on  the  internal  code,  which  is  purely 
municipal,  and  to  which  the  legislative  authority  of  the  country  is  of  itself  competent 
and  complete. 

"From  this  view  of  the  subject  it  must  be  evident  that,  although  the  executive  may  be 
a  convenient  organ  of  preliminary  communications  with  foreign  governments,  on  the  sub- 
r  treaty  or  war.  and  the  proper  agent  for  carrying  into  execution  the  final  determi- 
-  <>f  the  competent  authority,  yet  it  can  have  no  pretensions  from  the  nature  of  the 
pow<  rs  in  question  compared  with  the  nature  of  the  executive  trust,  to  that  essential 
agency  which  gives  validity  to  such  determinations."  Rociir  &  Lbvy,  The  Presidency  12 
(1964)  :  Thomas.  AMERICAN  NEUTRALITY  IN  1793,  at  50  (1031).  For  further  discussion  of 
the  theory  see  Corwin,  op.  cit.  supra  note  46.  «t  184;  Fairman,  Competence  to  Bind  the 
Stntp  to  an  International  Engagement.  30  Am  J.  Int't,  L.  430.  441  (1036). 

"Typical    of    the   issues    related    to   foreign    affairs    which    have   been    bypassed   bv    the 
courts-   through    the   "political   question"   doctrine   are:   "whether  a    treaty  with   a   foreign 
Ign  bad  been  violated  by  him.  whether  a  particular  stlnulatlon  of  a  treaty  had  been 
voluntarily  withdrawn  by  one  party  so  as  to  no  longer  be  obligatory  upon  the  other,  and 
whether    the    views    and    nets    of   a    foreicrn    sovereign,    manifested    through    his   representa- 
tives-, had  given  just  occasion  to  the  political  departments  of  our  government  to  withhold 
edition    Of   SUCh    promise.    .    .    ."   The   Chinese  Exclusion    Case,    130   U.S.    581.    600-02 
|  1889)     ANo.  whether  "a  state  is  in  a  position  to  perform  its  treaty  obligations  following  a 
Clark  v     Ulen,  881   r  s.  503,  ni4   (1947)  :  whether  a  foreiem  countrv  had  pronerly 
'  n  treaty  with  the  United  States.  Doe  v.  Praden.  57  U.S.   (16  TTow.)  835.  858  (1853)  : 
and  whether  a  treaty  remains  effective  after  the  other  party  has  been   merged  into  a  new 
empire.  Terlinden  v.  An.es.  184  rs.  270.  288   (1002).  are 'issues  similarly  circumvented. 

Unt   tl> arts    li.ive    recently    increased    their   Jurisdiction   over  foreign    affairs   to   include 

sim-Ii  questions  as  the  power  of  the  President  to  enter  into  hlndlne  "executive  agreements" 
wit'o'it  congressional  consent  rTnited  stales  v.  Pink.  315  U.S.  203  (1941)  ■  United  States 
I  Belmont,  801  rx  324  (19871:  to  brine  civilians  under  foreign  military  Jurisdiction. 
Reld  v  Covert,  854  us.  1  nor.7)  :  to  regulate  foreign  commerce  or  contravene  nefS  of 
s  bv  executive  agreement.  United  states  v.  Ouy  W.  Capps,  Inc.,  204  F.2d  855,  660 
MM,  Cir,  1958),  aff'd  on  other  grounds.  848  U.S.  206  (1955)  J  and  the  power  of  Congress 
to  abrogate  treaties  by  subsequent  Inconsistent  legislation,  see  cases  cited  note  103  infra. 
The  Court  In  Baker  r.  Carr,  869  U.S.  186,  211  (1962)  (dicta)  stated:  'Tilt  is  error  to 
snnpose  that  every  case  or  controversy  which  touches  foreign  relations  lies  bevond  indi- 
cia] cognisance."  Res  generally  Bcharpf.  JuiHrtal  Review  and  the  Political  Question:  A 
I  urn  tinnal  Analysis,  75  Yale  L.J.  .r>17.  542  (1960). 
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ently.  In  Van  der  Weyde  v.  Ocean  Transport  Co./'0  the  Court  avoided 
deciding  whether  the  Executive  had  authority  "in  the  absence  of  con- 
gressional action,  or  of  action  by  the  treaty-making  power,  to  denounce 
a  treaty  of  the  United  States."  Gu  But  it  upheld  the  validity  of  executive 
termination  of  certain  provisions  of  a  treaty  with  Norway  that  the 
President  considered  to  be  in  conflict  with  the  1915  Seaman's  Act,  even 
though  Congress  had  not  specifically  advised  him  to  terminate  those 
particular  provisions : 

[I]t  was  incumbent  upon  the  President,  charged  with  the 
conduct  [of]  negotiations  with  foreign  governments  and  also 
with  the  duty  to  take  care  that  tlie  laws  of  the  Umted  Stati  a 
are  faithfully  executed,  to  reach  a  conclusion  as  to  the  incon- 
sistency between  the  provisions  of  the  treaty  and  the  provi- 
sions of  the  new  law.61 

Since  the  President  cannot  enforce  two  equally  valid  laws  which 
are  in  conflict,  he  is  compelled  to  select  that  which  most  reflects  the 
current  will  of  Congress.  Accordingly,  the  very  duty  to  execute  the 
laws  becomes  at  times  "an  authorization  to  dispense  with  the  law."  ,y- 
By  this  rationale,  independent  denunciation  of  several  treaties  by  exec- 
utive notice  alone  may  be  justified.  In  addition  to  some  twenty- live 
treaties  affected  by  the  1915  Seaman's  Act,03  the  1871  commercial 
treaty  with  Italy  was  also  terminated  by  executive  action  because 
President  Roosevelt  found  that  it  tended  to  defeat  the  purpose  of  the 
1934  Trade  Agreements  Act.64  Similarly,  the  United  States  withdrew 
from  the  1927  Tariff  Convention  by  presidential  notice  because  it 
stood  in  the  way  of  possible  restrictive  action  authorized  by  the  Na- 
tional Industrial  Recovery  Act  of  1933. 65  More  recently,  President 
Truman  terminated  treaties  with  Poland  and  Hungary  in  response 
to  the  Trade  Agreements  Extension  Act  of  1951,  which  removed  trade 
concessions  for  countries  in  the  communist  bloc.66 

Another  consequence  of  the  duty  to  execute  the  laws  faithfully  is 
the  need  to  evaluate  the  continuing  variety  of  existing  laws.  While 
interpreting  treaties  preparatory  to  enforcing  them,  the  President  may 
discover  that  some  have  been  breached  by  the  other  parties,67  or  that 
they  have  expired  because  the  terms  are  fulfilled  or  are  impossible  of 

69  297  U.S.  114  (1936). 

90  Id.  at  117. 

«•  Id.  at  118   (emphasis  added).  See  Risenfeld,  supra  note  38.  at  647-48. 

62  Corwin.  op.  cit.  supra  note  46.  at  122. 

63  See  5  Hackworth,  op.  cit.  supra  note  33,  at  309-12  ;  McClure,  op.  cit.  supra  note  33, 
at  23. 

64  5  Hackworth,  op.  cit.  supra  note  33,  at  330. 

65  See  McClure,  op.  cit.  supra  note  33,  at  18. 

66  See  Nelson,  The  Termination  of  Treaties  and  Executive  Agreements  by  the  United 
States:  Theory  and  Practice,  42  Minn.  L.  Rev.  879,  8S2  (1958). 

67  In  1815,  President  Madison's  Secretary  of  State,  James  Monroe,  notified  the  Nether- 
lands that  the  Treaty  of  1782  and  other  compacts  had  been  terminated  "by  causes  proceed- 
ing from  the  state  of  Europe  for  some  time  past."  2  Foreign  Rei..  U.S.  722  (1S73)  ;  Mc- 
Dougal  &  Lans,  supra  note  9,  at  336  n.  127.  President  Grant  in  1876  asserted  in  a  message 
to  Congress  that,  even  in  the  absence  of  congressional  action,  he  had  power  to  decline  to 
enforce  a  treaty  which  he  thought  had  been  abrogated  by  the  other  party.  The  operation 
of  the  treaty  was  subsequentlv  suspended  for  six  months.  Id.  at  336  n.128  ;  7  Richardson, 
op.  cit.  supra  note  50,  at  371-73,  414-16. 
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performance.68  In  Charlton  v.  Kelly™  the  Court  recognized  the  Presi- 
dent's right  to  terminate  or  extend  a  treaty  violated  by  another  party. 
There,  the  executive  branch  chose  to  waive  the  right  to  free  the 
United  States  from  the  1884  extradition  treaty  with  Italy  after  that 
country  refused  to  deliver  up  its  citizens  as  agreed.  With  the  1931 
extradition  treaty  with  Greece,  however,  the  President  exercised  the 
option  by  threatening  to  terminate  because  of  Greece's  refusal  to 
extradite  Samuel  Insull.  a  utilities  magnate  accused  of  fraud.  Follow- 
ing an  understanding  between  the  countries  as  to  future  interpreta- 
tions of  the  treaty,  the  denunciation  was  withdrawn  and  the  treaty 
remains  in  force  today.70 

Acts  of  war  toward  allied  nations  led  to  Roosevelt's  denunciation 
of  the  1911  commercial  treaty  with  Japan  in  1939,  even  while  a  joint 
resolution  was  pending  in  both  Houses  of  Congress  to  the  same  effect. 
The  Washington  Post  called  this  action  proof  of  the  existence  of  the 
"very  great  latitude  possessed  by  the  Executive  in  the  field  of  foreign 
policy,*' 71  and  the  Department  of  State  rationalized  the  President's  act 
under  a  nebulous  power  which  "inheres  in  the  President  of  the  United 
States  in  his  capacity  as  Chief  Executive  of  a  sovereign  state."  72  Such 
sweeping  justifications  were  hardly  necessary  in  this  instance,  how- 
ever, since  the  President  merely  exercised  his  power  to  discard  a 
treaty  which  he  considered  to  have  been  invalidated  by  the  other 
party's  breach. 

Until  the  Warsaw  Convention  episode  in  1965,  by  far  the  majority 
of  all  presidential  terminations  could  be  justified  by  the  duty  to  exe- 
cute the  laws  faithfully.  However,  it  is  clear  that  this  authorization 
docs  not  extend  to  treaties  that  have  not  been  violated,  or  placed  in 
conflict  with  more  recent  federal  legislation,  and  which  are  possible  of 
performance.  Peeausc  the  Warsaw  Convention  is  fully  consistent  with 
all  acts  of  Congress  and  has  at  no  time  been  breached  by  member 
nntions,  tha  President's  recent  action  cannot  be  justified  by  this  con- 
stitutional rationale. 


"••  The  President  suspended  the  International  Loadline  Convention  of  Jnlv  5,  1930.  47 
Stat.  222S.  T.S.  No.  858  (1931),  in  reliance  on  the  doctrine  of  rebus  sic  stantibus  (funda- 
mental changes  in  the  state  of  facts  and  conditions  upon  which  the  treaty  was  based  create, 
ti'"  Impossibility  of  one  party's  performance^.  The  action  was  subsequently  attacked  as 
relying  in  fart  "upon  some  vague  and  slippery  doctrine  of  state  necessity.  Prig^s,  The 
Attorney  General  Invoices  Rebus  Sic  Stantibus.  36  Am.  J.  In'T'l  I,.  89,  94  (1942').  The 
theory  of  rebus  sic  stantibus  Avas  briefly  mentioned  in  Terllnden  v.  Anies.  1S4  U.S.  270 
headn.4  (1902),  where  the  President  continued  to  recognize  a  treaty  with  Prussia  even 
after  that  country  was  merged  into  the  German  Empire  :  "As  the  German  Government 
officially  recognized  the  treaty  of  10  June  1852  as  still  in  force,  and  not  terminated  be- 
cause of  Impossibility  of  performance,  and  t>'e  executive  department  accepted  that  view 
.-hi  proceeded  accordingly,  it  is  not  for  the  courts  to  question  the  correctness  of  that 
conclusion  " 

-  229  D.S    147  (1913). 

:.  HACkworth,  op.  eit.  supra  note  33.  at  315;  McCLURB.  op.  cit.  supra  note  33,  at 
1  R  The  United  States  and  Greece  concluded  an  interpretive  protocol  which  was  "not  re- 
garded an  necessary  to  snbmit  to  the  Senate  Bince  it  did  Dot  change  the  treaty  as  interpreted 
I"  the  United  States."  B  Hackworth,  supra  at  815. 

w  lahingtoii  Post,  July  28,  1939,  p   4,  col.  2.  cited  in  McClurh,  op.  cit.  supra  note  33, 
at  19  20. 

73  5  Hack  worth,  op.  eit.  supra  note  33,  at  331. 
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It  has  been  argued  that  termination  of  treaties,  like  (lie  removal  of 
executive  officials,73  is  essentially  a  negat  Lve  act  with  no  legislat  ive  im- 
plications and  thus  may  be  performed  by  the  President  when  faced 
with  constitutional  silence.71  But  one  authority  has  rightly  pointed 
out  that  cancellation  of  a  treaty  like  the  Warsaw  Convention,  which 
governs  rights  and  liabilities  between  private  persons,  cannot  be 
accomplished  in  vacuo : 

Treaties,  together  with  the  Constitution  and  federal  legis- 
lation, are  at  the  top  of  the  hierarchy  of  statutes  establishing 
American  law.  Terminating  a  treaty  of  this  sort  automati- 
cally causes  the  applicable  law  in  most  cases  to  become  that  of 
the  various  states.  In  any  case,  some  substitute  local  law 
moves  in  immediately  to  fill  the  void.  The  decision  to  termi- 
nate a  legislative  treaty,  involving  as  it  does  the  exchange  of 
one  body  of  law  for  another,  is  principally  for  the  legislature, 
although  the  interests  of  the  Executive  in  the  conduct  of 
foreign  relations  may  be  indirectly  involved.73 

Throughout  American  constitutional  history  considerable  attention 
has  been  devoted  to  erecting  a  theory  under  which  the  President  is 
endowed  with  certain  delicate,  plenary,  and  exclusive  powers  to  act 
unrestrained  in  the  realm  of  foreign  affairs  unless  expressly  forbidden 
by  the  Constitution.  During  the  dispute  centering  around  Washing- 
ton^ proclamation  of  neutrality  in  1793,  Hamilton  found  authority  in 
the  article  II  grant  of  executive  powers  whereby  the  President  re- 
ceived all  executive  authority  of  which  the  Government  is  capable, 
subject  only  to  the  exceptions  expressed  in  the  instrument.76  A  corol- 
lary proposition  was  expounded  by  way  of  dicta  by  Mr.  Justice  Suth- 
erland, in  United  States  v.  Curtiss-W  right  Export  Co.,77  to  the  effect 
that  all  foreign  affairs  powers  composing  the  royal  prerogative  of 
George  III  devolved  directly  upon  the  federal  government  and  thus 

73  In  Myers  v.  United  States,  272  U.S.  52  (1926).  the  Court  affirmed  the  President's  right 
to  dismiss  a  postmaster  before  the  expiration  of  his  term,  stressing  the  Executive's  need  of 
some  "reserve  power  of  removal"  as  a  disciplinary  influence  over  his  subordinates.  Justices 
Holmes.  Brandeis,  and  McReynolds  viewed  the  decision  as  a  dangerous  extension  of  execu- 
tive powers,  Brandeis  concluding  his  dissent  thus  :  "In  America,  as  in  England,  the  convic- 
tion prevailed  then  [at  the  time  of  the  framing  of  the  Constitution]  that  the  People  must 
look  to  representative  assemblies  for  the  protection  of  their  liberties.  And  protection  of  the 
individual,  even  if  he  be  an  official,  from  the  arbitrary  or  capricious  exercise  of  power  was 
then  believed  to  be  an  essential  of  free  government."  Id.  at  294-95.  Nelson,  supra  note  66. 
at  S83-S8,  suggests  that  since  the  Constitution  is  silent  as  to  both  the  power  to  terminate 
treaties  and  to  remove  offiicals,  the  Myers  rationale  should  control  the  termination  situa- 
tion. But  nine  years  after  Myers,  the  Court  narrowed  its  rationale  in  Humphrey's  Executor 
v.  United  States,  295  U.S.  602  (1935).  to  include  only  "purely  executive  officers."  and  not 
members  of  quasi-legislative  agencies  whom  the  President  has  no  exclusive  power  to  re- 
move. Insofar  as  a  treaty  is  quasi-legislative,  the  Myers  analogy  is  hardly  controlling.  But 
even  more,  the  need  to  remove  subordinate  officers  through  whom  the  President  must 
execute  the  laws  for  disciplinary  purposes  seems  a  tortured  comparison  to  the  cancellation 
of  neutral,  non-partisan  laws  themselves. 

74  Nelson,  supra  note  66,  at  887-88. 

75  Riggs,  supra  note  35,  at  533. 

7e  See  Thomas,  op.  cit.  supra  note  57,  at  55-56  ;  Roche  &  Levy,  op.  cit.  supra  note  57,  at 
10-11. 

"299  U.S.  304,  315-19   (1936). 
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could  be  exercised  by  the  President  as  "attributes  of  sovereignty."  78" 
President  Truman  was  apparently  referring  to  these  concepts  when  he 
flatly  declared :  "I  make  American  foreign  policy."  79  And,  in  the 
opinion  of  YToodrow  Wilson :  "One  of  the  greatest  of  the  President's 
powers  is  .  .  .  his  control,  which  is  very  absolute,  of  the  foreign  rela- 
tions of  the  nation.  The  initiative  in  foreign  affairs  which  the  Presi- 
dent possesses  without  any  restrictions  whatever,  is  virtually  the 
power  to  control  them  absolutely."  80 

The  Youngstown  steel  seizure  case81  in  1952  gave  the  Supreme 
Court  an  opportunity  to  review  the  "executive  grant"  and  "inherent 
powers"  theories  when  the  President  without  statutory  authority 
ordered  the  Secretary  of  Commerce  to  seize  steel  mills  during  the 
Korean  conflict.  A  majority  of  the  court  found  that  the  President 
could  not  do  so  without  specific  authority  from  Congress  or  the  Consti- 
tution. In  concurring,  Mr.  Justice  Jackson  referred  to  the  "Article  II 
grant  of  power"  theory :  "I  cannot  accept  the  view  that  this  clause  is 
a  grant  in  bulk  of  all  conceivable  executive  power  but  regard  it  as 
an  allocation  to  the  presidential  office  of  the  generic  powers  thereafter 
stated."82  He  also  addressed  himself  to  the  idea  of  a  secret  reservoir 
of  implied,  extra-constitutional  powers  vested  in  the  President : 

Loose  and  irresponsible  use  of  adjectives  colors  all  nonlegal 
and  much  legal  discussion  of  presidential  powers.  "Inherent" 
powers,  "implied"  powers,  "incidental"  powers,  "plenary" 
powers,  "war"  powers  i\m\  "emergency"  powers  are  used, 
often  interchangeably  and  without  fixed  or  ascertainable 
meanings.  .  .  .  The  claim  of  inherent  and  unrestricted  presi- 
dential powers  has  long  been  a  persuasive  dialectical  weapon 
in  political  controversy.  While  it  is  not  surprising  that  coun- 
sel should  grasp  support  from  such  unadjudicated  claims  of 
power,  a  judge  cannot  accept  self-serving  press  statements 
of  the  attorney  for  one  of  the  interested  parties  as  authority 
in  answering  a  constitutional  question.  .  .  .   [PJrudence  has 

78  The  extent  to  which  text  -writers  have  quoted  or  paraphrased  Sutherland's  dicta 
without  question  is  treated  in  Byro.  Treaties  and  Eexittivi:  AGREEMENTS  IN  Tin:  UNITED 
States  01-96  (1960).  together  with  apposing  views  of  writers  who  have  more  carefully  ex- 
amine] the  origins  of  the  Sutherland  theory  and  the  sovereign  nature  of  the  original  colo- 
nies. The  approach  now  taken  by  many  modern  commentators  is  exemplified  in-  Mathews, 
The  Constitutional  rover  of  the  President  to  Conclude  International  Agreements,  64 
Yalb  L.J.  345,  :>,4.S  (1955)  :  "Theories  of  'inherent  powers'  and  of  a  mystic  transmigration 
of  the  national  foreign  affairs  power  from  Crown  to  Federal  Government,  supported  by  the 
rationalization  that  'sovereignity  is  never  held  in  suspense,'  appear  undulv  metaphysical 
today." 

79  Kornio,  The  Chijf  Executive  211  (1964). 

"»  Wilson.  Constitutional  Government  in  the  United  States  77-7S  (190S).  cited  in 
Levitan,  supra  note  33,  at  372  n.57.  Two  other  office  holders  have  made  their  opposing 
vmv.s  known.  Theodore  Roosevelt  asserted:  "My  view  was  that  everv  executive  officer  .  . 
was  a  steward  of  the  people,  and  not  to  content  himself  with  the  negative  merit  of  keeping 
his  talent  undamaged  In  a  napkin.  I  declined  to  adopt  the  view  that  what  was  Imperatively 
necessary  for  the  Nation  could  not  he  done  bv  the  President  unless  he  had  some  specific 
authorization  to  do  it.  My  belief  was  that  it  was  not  only  his  right  hut  his  duty  to  (}o  any- 
thing that  the  needs  of  the  Nation  demanded  unless  such  action  was  forbidden  bv  the 
Motion   or  the  laws."   R008BVELT,   An   AfToniocRAPiTY  3T>7    f102ftt 

President  Taft.  the  successor  in  office,  took  a  contrary  approach' -""The  true  vi^w  of  the 
Executive  functions  is.  as  t  conceive  it.  that  the  President  can  exercise  no  power  which 

cannot    be    fairly    and    reasonal.lv    traced    to    some   ipeclflc    grant    or    iustlv    implied   and    In- 
cluded   within    such    express   grant    as    proper   and    necessarv    to   Its    exercise     Such    specific 

grant  most  be  either  in  the  Federal  Constitution  or  in  an  act  of  Congress  passed  in  pur 

thereof  There  Is  no  undefined  residuum  of  power  which  he  can  exercise  because  It 
seemi  to  him  to  be  in  the  public  interest  ....••  Takt.  Opr  Chief  Magistrate  and  Hio 
1  OWrRa   189   40   (19181  Quoted I  in  Uacuv.  *  T.evt.  on.  rit.  supra  note  57,  at  23-25. 

■  Youngstown  Sheet  &  Tube  Co.  v    Sawvcr    .*>,43  TT  S    570  (19621 

nJd.  at  611    (Jackson.  J.,  concurring).' 
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counseled  that  actual  reliance  on  such  nebulous  claims  stop 
short  of  provoking  a  judicial  test.83 

A  careful  reading  of  the  cases  yields  the  conclusion  that  the  courts 
do  not  recognize  any  hidden  pockets  of  undefined  executive  powers 
which  are  not  directly  traceable  to  the  Constitution.  As  recently  as 
1957  in  Reid  v.  Covert**  the  Court  struck  down  an  executive  agree- 
ment exposing  civilians  to  military  trial  abroad,  declaring: 

[W]e  reject  the  idea  that  when  the  United  States  acts 
against  citizens  abroad  it  can  do  so  free  of  the  Bill  of  Rights. 
The  United  States  is  entirely  a  creature  of  die  Constitution. 
Its  power  and  authority  have  no  other  source,  It  can  only  act 
in  accordance  with  all  the  limitations  imposed  by  the  Consti- 
tution.85 

Since  no  sound  judicial  or  historical  precedents  can  be  found  to 
support  total  assumption  of  the  treaty-termination  power  by  the  ex- 
ecutive, the  issue  now  remains  whether  the  President,  to  terminate  a 
treaty  legally,  must  act  in  cooperation  with  all  or  part  of  the  legisla- 
tive branch. 

B.  Presidenial- Senatorial  Terminations 

The  method  of  termination  which  appears  to  accord  with  the  lan- 
guage of  the  Constitution  most  closely  would  involve  "the  exercise  of 
the  same  kind  of  power  as  the  making  of  [a  treaty]  86  Mr.  Justice 
Story  in  1821  determined  that:  "The  obligations  of  the  treaty  could 
not  be  changed  or  varied,  but  by  the  same  formalities  with  which 
they  were  introduced ;  or,  at  least,  by  some  act  of  as  high  an  import, 
and  of  as  unequivocal  an  authority."' 87  Foreign  authorities  generally 
assume  that  the  power  to  denounce  treaties  is  vested  in  the  same  de- 
partment that  concludes  them.88  James  Madison  apparently  thought 
that  this  was  the  law  under  the  Constitution,89  as  did  Mr.  Justice 
Cardozo  when  he  stated  in  Techt  v.  Hughes :  "President  and  Senate 
may  denounce  the  treaty  and  thus  terminate  its  life.'' 90 

The  Senate's  role  in  termination  is  perhaps  best  understood  by  view- 
ing the  treaty  process  as  "reverse  legislation."  It  at  first  appears  that 

83  Id.  at  646-47.  Mr.  Justice  Jackson's  statement  is  all  the  more  remarkable  in  view  of 
the  fact  that  during  World  War  II,  as  Attorney  General  for  President  Franklin  D.  Roose- 
velt. Jackson  justified  the  President's  seizure  of  North  American  Aviation  Co..  largely  on 
the  basis  of  "inherent"  and  '"aggregate"  powers  isssuing  forth  from  article  II  grant.  89 
Cong.  Rec.  3992  (1943)  ;  Kurland,  Guideline  and  the  Constitution  :  Rome  Randoin  Observa- 
tions on  Presidential  Power  to  Control  Prices  and  Wages,  in  Guidelines,  Informal  Con- 
trols and  the  Market  Place  232  (Shultz  &  Aliber  eds.  1966). 

84  354  U.S.  1   (1957). 

86  Id.  at  5-6.  The  court  has  also  impliedly  overturned  the  Curtiss-Wright  dicta  in  Ex 
parte  Quirin,  317  U.S.  25-26  (1942)  :  "Congress  and  the  President,  like  the  courts,  possess 
no  power  not  derived  from  the  Constitution."  Thus,  it  has  returned  to  the  position  taken 
by  Thief  Justice  Marshall  in  McCulloch  1.  Maryland.  17  U.S.  (4  Wheat.)  316.  405.  (1810)  ; 
"This  government  is  acknowledged  by  all  to  be  one  of  enumerate'!  powers  ....  That 
principle  is  now  universaHv  admitted."  See  Uniterl  States  v.  Floyd  Acceptances,  74  U.S. 
(7  Wall.)  666,  676-77  (1868).  But  cf.  Kansas  v.  Colorado  206  U.S.  46.  80-88  (1907). 

80  Taft.  The  Boundaries  Between  the  Erecutive,  the  Legislative  and  the  Judicial  Branches 
of  the  Government,  25  Yale  L.J.  599,  610  (1916). 

87  The  Amiable  Isabella,  19  U.S.  (6  Wheat.)  1.  75  (1821). 

c?  Kt-XDERT.  VoLKERRECHTLICHER  VERTRAG  Uxn  StAATSVERTRAGSTRECHT  IM   ScnWF.IZERIS- 

chex  Recht  20  (1919).  cited  in  Riesenfeld,  The  Power  nf  Cnnarcss  and  the  President  in 
Tni-ern«tional  Relations  :  Three  Recent  Supreme  Court  Drcisions.  25  Calif.  L.  Rfv.  643,  658 
n.62  (1937),  assumes  the  identity  of  treaty-making  with  the  denouncing  power  as  a  mat- 
ter of  course. 

s9  "That  the  Contracting  powers  can  annul  the  treaty  can  not.  I  presume,  he  questioned. 
the  same  authority,  precisely,  being  exercised  in  annulling  as  in  making  a  treaty."  T  Madi- 
son's Works  523-24:  cited  in  5  Moore.  Digest  of  International  Law  221   (1902). 

90  "229  N.Y.  222.  243.  128  N.B.  185.  192  (dictum),  cert,  denied,  254  U.S.  643  (192m  ;  cited 
with  approval  in  Clark  v.  Allen,  331  U.S.  503,  509  (1947). 


216 

the  Senate  stands  in  the  same  position  to  consent  to  treaty  ratification 
as  the  President  to  approve  a  bill  of  Congress.  But  legislation  may 
become  law  over  the  President's  4,veto''  if  thereafter  passed  with  a 
two-thirds  vote  of  both  Houses,  whereas  the  President  cannot  over- 
ride a  Senate  "kill"  if  that  body  withholds  treaty  approval.  Thus,  in 
theory,  treaty  law  would  appear  more  difficult  to  enact  than  legisla- 
tion. With  respect  to  revocation  of  statutes  or  treaties,  it  has  been  ob- 
served that : 

The  power  to  repeal  is  inherent  in  the  power  to  legislate, 
and  it  would  seem  that  the  same  formalities  would  be 
necessary  in  both  enactment  and  repeal.  Since  a  treaty  cannot 
become  effective  either  as  an  international  compact  or  as 
internal  law  in  the  United  States  until  two-thirds  of  the 
Senate  consent  then  can  it  be  terminated  internationally  or 
internally  without  action  by  the  Senate  or  Congress?  91 

The  United  States  withdrew  in  1920  from  the  International  Sani- 
tary Convention  of  1903  only  after  the  Senate  was  consulted  by  Presi- 
dent Wilson  and  had  resolved  to  "advise  and  consent  to  the  denuncia- 
tion of  the  said  Convention."  92  This  action  followed  a  precedent  set  in 
1855  when  the  Senate  unanimously  resolved  to  authorize  President 
Pierce  to  give  notice  pursuant  to  his  request  that  the  1826  commercial 
treaty  with  Denmark  be  terminated.93  Members  of  the  House  of  Rep- 
resentatives soon  protested  this  procedure  on  the  ground  that  treaties 
should  be  repealed  by  the  full  Congress  like  any  other  law  of  the  land. 
This  touched  off  a  ringing  debate  in  Congress,  during  which  the  newly 
formed  Senate  Foreign  Relations  Committee  argued  convincingly 
that  the  President  moy  rightfully  consult  the  treaty-making  depart- 
ment before  terminating  any  treaty  which  had  not  required  special 
legislation  by  Congress  to  be  carried  into  effect.94  It  agreed,  however, 
I  he  President  may  choose  to  obtain  authority  from  the  whole  Con- 
-  if  "calculated  to  make  the  act  more  impressive  upon  [the  other 
party  to  the  treaty]  than  if  authorized  by  the  Senate  alone  .  .  .  ." 95 

C.  Pres  ide  nt  la  I-  Con  g  ressio  nal  Te  rmina  t  to  >■  i  s 

Emerging  from  this  nineteenth  century  controversy  is  the  unmis- 
takable fact  that  Congress  and  especially  the  Senate  sedulously 
guarded  t\w  right  to  terminate  treaties  as  a  legislative  prerogative, 
even  though  conceding  that  only  the  President  could  deliver  notice  of 
the  final  decision  to  foreign  governments.96  During  the  early  days  of 
lonsl  it  u!  ion,  however,  many  jurists  apparently  thought  that  even 

nRlggs,    Termination   of   Treaties   by   the  Executive   Without  Conarcssional  Approval: 
The  Case  of  the  Warsaw  Convention,  32  J.  Aib  I..  &  Com.  526.  531  (196(5). 
•Clure,    Internationa]   Executive  Agreements   21    (1941). 
"  See  1   Wllloughby,  op.  ott.  supra  note  4S.  nt  586  :  Reeves,  The  Jones  Act  and  the  De- 
nunciation  of  Treaties,  15  Am. J.  of  int'l  L.  83,  .T">  (1021). 

x  Foreign   Relations  Committee  Reports,  8th  compilation  of  Reports  of  the  Committee 
on  Foreign  Relations,  s.  Rep.  No.  97,  84th  Con-.  1st  Sees.  107  (1856)   [hereinafter  cited 
97],  See  McClure,  op.  supra  note  92,  at  21  ;  5  Moore,  op.  oit.  supra  nolo 
89,  al  .rj'j ;  Reeves,  supra  note  93  at  :*r>. 

Rep.  No.  97,  111    12.  cited  In  1  Wllloughby,  op.  cit.  supra  note  48,  nt  586-87. 

The  controversy  resumed  after  President   Tafl  had  notified  Russia  in  1913   that  the 

eaty  bad  to  he  terminated  due  to  improper  treatment  of  American  .Tows  bv  that 

country.  Thereafter,  he  requested  approval  of  that  action  from  the  Senate;  nevertheless, 

the  Pull  C<  mded  with  a  loint  resolution  to  that  same  effect.  To  the  contention 

e  'inns,,  of  Representatives  must  jrlve  its  sanction  In  such  enses,  Senator  Lodge  as 

Chairman   of   the  Senate   Foreign    Relations  Committee  replied:   "The  President  has  the 

oritj  to  give  thai  notice  and  to  ask  for  the  approval  of  Congress  or  the  approval 

Senate.  a    two-thirds   rote   would   he   required   in   any   such   case  where   the 

nt  and  Senate  acl  alone.  This  resolution  is  a  loint  resolution  and  requires,  of  course. 

only   a    majority."   0   Hackworth,   Digest   of  International  Law,  820-22    (1943).  citiuff  48 

Coo-    Kec.   450   79    (1912). 
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this  function  belonged  to  Congress.  The  Articles  of  ( Jonfederat  ion  left 
the  entire  treaty  process  to  Congress;97  and  even  though  the  Consti- 
tution of  1789  expressly  granted  this  power  to  the  President  and  S<  a- 
ate,  only  seven  years  later  Mr.  Justice  Iredell,  discussing  the  right  to 

give  notice  of  termination,  stated : 

If  congress,  therefore,  (who,  I  conceive,  alone  shall  have 
such  authority  under  our  government),  shall  make  a  dec- 
laration, in  any  case  like  the  present,  1  shall  deem  it  my  duly 
to  regard  the  treaty  as  void. .  .  . 

[0]ur  judgment  must  be  grounded  on  the  solemn  declara- 
tion of  congress  alone  (to  whom,  I  conceive,  the  authority  is 
entrusted),  given  for  the  very  purpose  of  vacat  ing  the  t  reaty, 
on  the  principles  I  have  stated."8 

Two  years  later.  Congress  bluntly  exercised  this  authority  by  pass- 
ing a  joint  resolution  pronouncing  the  United  States  "freed  and  exon- 
erated from  the  stipulations  of  the  treaties"  of  1778  with  France.99 
Judge  Sewall,  then  a  representative  from  Massachusetts,  remarked 
upon  the  passage  of  the  bill:  "In  most  countries  it  is  in  the  power 
of  the  Chief  Magistrate  to  suspend  a  treaty  whenever  he  thinks  proper : 
here  Congress  only  has  that  power."  10° 

As  late  as  1871,  a  circuit  court  held  that  Congress  had  the  right 
to  give  notice  of  denunciation  to  other  countries; 10r  but  this  has  sin  :e 
been  restricted  to  declaration  pursuant  to  war.102  Nevertheless,  Con- 
gress has  undisputed  authority  to  suspend  or  abrogate  the  internal 
operation  of  a  treaty  by  subsequent,  inconsistent  legislation.103  In  such 
event,  the  President  would  seem  bound  to  terminate  the  international 
portion  of  the  treaty,  not  only  because  he  must  "take  Care  that  the 
Laws  be  faithfully  executed,"  104  but  also  to  avoid  international  delin- 

97  Articles  of  Confederation  art.  VI.  H2.  See.  e.g.,  The  Constitution  of  the  United  States 
of  America:  Analysis  and  Interpretation  465   (Corwin  ed.   1964). 

°s  Ware  v.  Hvlton.  3  U.S.  (3  Dall.)  199.260-61  (1796)  (emphasis  added). 

"I  Stat.  578  (1798).  But  this  abrogation  was  later  treated  by  the  Senate  in  S.  Rep. 
No.  97.  34th  Cong.,  1st  Sess.  4  (1856),  and  by  the  Supreme  Court  in  Bas  v.  Tlngy,  4  U.S.  (4 
Dall.)  37  (1800).  as  a  partial  declaration  of  war.  Whether  the  act  of  Congress  was  formally 
brought  to  the  attention  of  the  French  Government  does  not  appear.  Corwin,  op.  c>t.  supra 
note  57,  at  435  n.75  ;  Risenfeld,  supra  note  88.  at  659  n.67.  But  the  Court  of  Claims  in 
The  Ship  Tames  &  William  v.  United  States,  37  Ct.  CI.  303,  306  (1902).  said:  "In.  July 
1798,  the  United  States  abrogated  the  treaty  in  toto,  and  thereby  relieved  France  from  all 
obligations  made  under  it."  (Emphasis  added.)  And  in  Hooper  v.  United  States.  21'  Ct  CI. 
408.  425  (1887)  :  "We  are  of  the  opinion  that  the  circumstances  justified  the  United  States 
In  annulling  the  treaties  of  177S  ;  that  the  act  was  a  valid  one,  not  only  as  a  municipal 
statute  but  as  between  the  nations;  and  that  thereafter  the  compacts  were  ended."  See 
Crandall,  Treaties:  Their  Making  and  Enforcement  463  n.138  (2d  ed.  1916)  ;  Sinha,  Uni- 
lateral Denunciation  of  Treaty  Because  of  Prior  Violations  of  Obligations  by  Other  Partv 
44-45    (1966). 

100  2  Annals  of  Cong.  2120  ;  see  Reeves,  supra  note  93,  at  36. 

101  In  Ropes  v.  Clinch.  20  Fed.  Cas.  1171  (No.  12041)  (C.C.S.D.N.Y.  1*71).  the  federal 
court  described  three  modes  "in  which  Congress  may  practically  yet  efficiently  annual  or 
destroy  the  operative  effect  of  any  treaty  with  a  foreign  country."  One  of  these  was  "by 
giving  the  notice  which  the  treaty  contemplates  shall  be  given  before  it  shall  be  abrogated, 
in  cases  in  which,  like  the  present,  such  a  notice  was  provided  for.  .  .  ."  Ibid.  See  gener- 
ally Riesenfeld.  supra  note  88,  at  659  ;  cf.  Taylor  v.  Morton,  23  Fed.  Cas.  784  (No.  13799) 
(S.C.D.   Mass.   1855)  :  Riggs,  supra  note  91,  at  581. 

102  Clark  v.  Allen,  331  U.S.  503  (1947)  :  The  Chinese  Exclusion  Case.  130  U.S.  581,  600-02 
(1889)  :  The  Head  Money  Cases,  112  U.S.  580,  597-99  (1884)  ;  Argento  v.  Horn.  241  F.2d 
258  (6th  Cir.  1957). 

103  It  is  established  doctrine  that  when  a  treaty  and  statute  conflict,  the  maxim  leg^s 
posteriores  priores  contrarias  abrosrant'  applies  in  the  same  manner  that  it  would  in  the 
case  of  conflict  between  two  treaties  or  two  Ads  of  Congress."  Corwin.  The  President  : 
Office  and  Powers  424  (4th  ed.  1957).  See  Rainey  v.  United  States.  232  U.S.  310.  316 
(1014)  ;  La  Abra  Silver  Mining  Co.  v.  United  States.  175  U.S.  423.  460  (1899)  :  BoliUer  v 
Domincruez,  130  U.S.  238.  247  (1889)  :  Whitney  v.  Robertson.  124  U.S.  190.  104  (1888)  : 
The  Head  Money  Cases,  112  U.S.  580.  599  (1884)  (a  treaty  is  "subject  to  such  acts  as 
Congress  mav  pass  for  its  enforcement,  modification  or  repeal')  ;  The  Cherokee  Tobacco, 
78  F.S.   (11  Wall.)  616,  621  (1870). 

104  U.S.  Const,  art  II.  3. 
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qucncy.  However,  where  the  treaty  contains  no  provision  for  termina- 
tion by  notice,  Congress  may  not  obligate  the  President  to  breach  the 
compact.  Thus,  President  Wilson  refused  to  enforce  Section  34  of  the 
Jones  Merchant  Marine  Act,  which  required  termination  of  over  thirty 
commercial  treaties  containing  no  provision  for  termination  by 
notice.105 

Further  strengthening  Congress'  claim  to  the  authority  to  terminate 
are  numerous  instances  in  which  the  President  has  requested  permis- 
sion and  authority  from  Congress  to  terminate; 106  in  still  other  cases, 
Congress  has  ordered  the  President  to  give  notice  "at  his  discretion"  107 
and  as  "charged  and  directed."  108  In  summary,  notice  of  treaty  termi- 
nation has  usually  been  given  under  the  authority  of  a  joint  resolution 
of  Congress,109  though  it  is  evident  that  the  President  is  bound  to 
consult  only  with  the  Senate. 

As  a  final  argument  for  unilateral  executive  power,  it  has  been  assert- 
ed that,  whatever  de  jure  authority  to  denounce  treaties  the  President 
may  or  may  not  enjoy,  nevertheless,  by  virtue  of  his  superior  position 
when  dealing  with  foreign  affairs,  he  may  release  the  nation  from  its 
treaty  obligations  with  a  foreign  party  which  is  "entitled  to  rely  upon 
such  [presidential]  notice  without  inquiring  into  the  constitutional 
authority  of  the  President  to  speak  for  the  nation  in  such  matters."  110 
The  issue  has  never  been  litigated.  But  if  it  were,  some  maintain  that 
it  is  not  at  all  certain  that  the  courts  would  not  uphold  the  treaty  as 
binding  internal  law  even  though  the  President  acting  alone  had 
terminated  the  treaty  as  an  international  contract.111  In  any  event, 
whereas  the  arguments  in  favor  of  independents  executive  authority  to 
terminate  falls  short  of  constitutional  correctness,  the  argument  for  a 
presidential  fait  accompli  without  regard  for  congressional  approval 
proves  too  much,  since  there  is  no  international  agency  established  to 
force  any  country  to  honor  its  commitments  or  to  disregard  a  party's 

10r>  Justifying  the  President's  refusal  to  terminate  as  contemplated  by  Congress,  Secre- 
tary of  State  Hughes  said  :  "Action  by  Congress,  in  disregard  of  a  treaty,  may  be  justified 
by  the  principles  governing  the  operation  of  contracts  in  case  the  action  is  (i )  in  accord- 
ance with  the  terms  of  the  treaty;  or  (2)  in  accordance  with  a  condition  fairly  implied 
in  the  treaty  ;  or  (3)  based  on  the  breach  of  the  treaty  by  the  other  party.  Otherwise,  ac- 
tion hy  the  Congress,  taken  without  the  consent  of  the  other  party  to  a  treatv  and  incon- 
sistent wtih  its  provisions,  in  merely  a  violation  of  the  treaty  and  a  breach  of  faith.  .  .  . 
Congress  has  the  power  to  violate  treaties,  but  if  they  are  violated  the  Nation  will  be  none 
the  less  exposed  to  all  the  international  consequences.  .  .  ."  Memorandum  for  President 
Harding,  Act.  s.  1925,  Ms.  Dep't  of  State,  file  195/389,  reprinted  in  5  Hackworth,  op.  cit. 
supra  note  96,  at  325. 

io«  ti10  Constitution  of  the  United  States  of  America:  Analvsis  and  Interpretation  474 
n.72  (Corwin  ed.  1964). 

merous   Instances   of   "discretionary"   authorization   are   cited   in   McClure   Inter- 
national Executive  Agreements  22  (1941). 

:  "  For  example,  the  Joint  Resolution  of  Congress  of  Januarv  18,  1805.  declared  that  the 
Canadian  Reciprocity  Treaty  should  be  terminated  and  that  "the  President  of  the  United 
siat.-,  is  hereby  charged  with  the  communication  of  such  notice."  i:;  star.  "><;<;  (1865).  or 

■ne  tenor  was  the  Joint   Resolution  of  March  3.  1883,  relative  to  the  Treatv  of  Wash- 
ington  <.f   1S71   with   Creat   IJritaln.  22  Stat.   G41    (1888).   See   McClure,  op.  ci.  'supra  note 
22. 

i.  Constitution  of  thi  United  Statbs  of  America:  Analysis  and  Intbbpbeta- 
178  (Corwin  ed.  1964);  2  Hatnbs,  Thb  Bbnatb  of  thb  United  Statbs  (>7o 

^NATIONAL  Law   DIGEST  322    (1906)  ;  NOBTON,  CONSTITUTION  OF  THB 

■  Applic  ition  1 15  (1943). 

morandum  of  the  Legal  Advisor  of  the  Dept.  of  State,  Jan.  27,  1930,  reprinted  in 

8  Hackworth,  op.  oit.  supra  note  B6,  al  828.  Professor  Wright  notes  that  the  President's 

tional  actions  "have  definite  effects  aa  far  as  the  obligation  of  the  other  state  is 

ned   under  international  law,  and   thai   no  amount   of  Congressional  or  Senatorial 

of  the  ham  door  can  bring  back   the  departed  horse."  Wright,  Constitutional 

P  to  Rbvtse  Dbbt  Bbttlbmbnts  8  (1932),  cited  in  Levitan,  Executive  Agreements:  A 

stjnhi  of  the  Executive  In  the  Control  of  the  Foreign  Relations  «/  the  United  states,  85 

III.  i-   Rbv  1940).  Consider  the  Further  observation  by  Bishop:  "[T]here  seems 

do  legal  method  of  constrainl  upon  the  freedom  of  executive  discretion  In  matters 

far  aa  the  possibility  of  Impeachment  may  lie  in  the  imek- 

The  structure  „j  Federal  Power  over  Foreign  Affairs.  86  Minn.  L.  Rbv. 

ipra  note  91,  at  I  ;  of.  Cbandall,  op.  cit.  supra  note  99,  at  460,  405. 
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extra-constitutional  action,112  Furthermore,  while  i(  is  evident  that  the 
President  occupies  a  position  of  great  power  and  trust  when  acting  in 
jbhe  sphere  01  foreign  relations,  he  is  nonetheless  required  by  the  elector- 
ate and  the  oath  of  olliec  to  execute  this  position  in  good  faith.  Thus, 
although  it  is  unlikely  that  the  President  would  consciously  violate 
his  obligations,  even  if  in  the  position  to  do  so,  the  final  impediment 
to  precipitous  executive  actions  may  be  of  a  political  rial  lire,118  depend- 
ing upon  an  aroused  Congress  or  public. 

III.  The  Power  To  Modify  Treaties 

Related  to  the  termination  of  treaties  is  their  revision  or  amendment, 
since  any  major  change  in  treaty  provisions  is  considered  a  rescission  of 
the  old  treaty  and  replacement  with  a  new  one.1"  Supporting  the  legal 
treatment  of  proposed  modifications  to  an  exist  ing  <  reaty  as  terms  tor 
a  new  treaty,  requiring  Senate  approval  to  complete,  is  the  near- 
uniform  practice  of  the  executive  branch  itself.  Desired  changes  in 
treaties  governing  such  diverse  factors  as  extraterritorial  rights  and 
boundaries,  tariff  rates,  transfer  of  duties,  effective  date  of  the  treaty, 
diversion  of  boundary  waters,  and  tenure  of  officials  have  all  been  de- 
ferred by  the  Department  of  State  until  the  Senate  had  voiced  its  con- 
sent, on  the  ground  that  any  change  in  the  terms  of  a  treaty  "would  be 
a  partial  abrogation  of  that  treaty,  which  would  require  the  concur- 
rence of  the  legislative  branch  of  the  Government."  115  This  fundamen- 
tal requirement  would  appear  all  the  more  necessary  when  the  subject 

112  From  a  strictly  legal  standpoint,  the  preponderance  of  authority  agrees  that  an 
agent's  competence  to  bind  a  state  internationally  is  determined  by  national  law,  and  that 
foreign  states  are  held  to  a  knowledge  of  the  more  obvious  constitutional  provisions. 
Foster,  Practice  op  Diplomacy  276  (1929)  ;  1  Willougiiy,  The  Constitutional  Law  of 
the  United  States  527-529  (1929)  ;  Wright,  Control  of  Foreign  Relations  44  (1922)  ; 
Fairman,  Competence  to  Bind  the  State,-30  Am.  J.  Int.  L.  441,  445,  452-54  (1986)  ;  Levi- 
tan,  supra  note  110,  at  372-73.  Contra,  5  Hackworth,  op.  cit.  supra  note  96,  at  393; 
Bishop,  Unconstitutional  Treaties,  42  Minn.  L.  Rev.  773,  793  n.51.  799,  801  (1959).  Thus, 
for  example,  even  though  the  President  has  signed  a  treaty,  it  would  not  become  law  until 
the  Senate  concurred  by  constitutional  mandate.  It  is  probably  true  that  the  more  "notori- 
ous" and  clear-cut  the  constitutional  provision  may  be,  the  quicker  its  violation  should  be 
recognized  as  a  nullity.  Bishop,  supra  at  801.  But  even  though  the  Constitution  is  verbally 
silent  regarding  the  explicit  manner  of  terminating  treaties,  its  entire  language  more  closely 
supports  legislative  participation,  and  a  case  could  be  made  for  a  treaty's  continuing 
validity  absent  that  cooperation,  which  the  foreign  party  may  observe  or  disregard.  But 
the  confusion  regarding  the  properly  designated  agency  to  terminate  treaties,  when  cou- 
pled with  the  rapid  abdication  of  that  authority  by  Congress,  renders  unconvincing  any 
prospect  that  a  foreign  party  would  be  found  guilty  of  breach  by  accepting  presidential 
termination  as  final. 

113  "Of  course  no  President  or  Secretary  of  State  will  in  practice  disregard  the  views  of 
Congress  or  of  its  more  influential  members,  any  more  than  they  will  disregard  public 
opinion."  Bishop,  supra  note  110.  at  301. 

ni  Lord  McNair  has  stated  some  prerequisites  for  treaty  modification  :  "As  a  question 
of  law,  there  is  not  much  to  be  said  upon  the  revision  of  treaties.  It  frequently  happens 
that  a  change  in  circumstances  may  Induce  a  Government  on  political  grounds  to  accede 
to  the  request  of  another  Government  for  the  termination  of  a  treaty  and  for  its  revision 
in  the  light  of  new  circumstances.  But,  as  a  matter  of  principle,  no  State  has  a  letral  right 
to  demand  the  revision  of  a  treaty  in  the  absence  of  some  provision  to  that  effect  contained 
In  that  treaty  .  .  .  [A]  revised  treaty  is  a  new  treaty,  and,  subject  to  the  same  limitation, 
no  State  is  legally  obligated  to  conclude  a  treaty."  McNair,  The  Law  of  Treaties  :  584 
(1961). 

115  5  Hackworth,  op.  cit.  supra  96,  at  333  ;  see  generally  id.  at  333-37.  As  to  whether 
Congress  may  authorize  modification  of  treaties,  President  Hayes  in  his  March  1,  1879, 
message  to  the  House  of  Representatives,  said  :  "As  the  power  of  modifying  an  existing 
treaty,  whether  by  adding  or  striking  out  provisions,  is  a  part  of  the  treaty-making  power 
under  the  Constitution,  its  exercise  is  not  competent  for  Congress  .  ..."  9  Richardson, 
Messages  and  Papers  of  the  Presidents  4466  (1899),  cited  in  Crandall,  op.  cit.  supra 
note  99,  at  460  n.  130  ;  see  The  Constitution  of  the  United  States  of  America  :  Analy- 
sis and  Interpretation  475  n.72  (Corwin  ed.  1964).  The  Solicitor  for  the  Department  of 
State  emphasized  in  1920 :  "Congress  may  pass  an  act  violative  of  a  treaty.  It  may  express 
its  sense  that  a  treaty  should  be  terminated.  But  it  cannot  in  effect  undertake  legally  to 
modify  a  treaty  no  matter  what  methods  it  may  employ.  In  doing  that  it,  in  effect,  attempts 
to  conduct  diplomatic  negotiations  and  to  encroach  on  the  Treaty-making  power  composed 
of  the  President  and  the  Senate."  N.Y.  Times,  Sept.  25,  1920,  p.  1,  col.  1,  reprinted  in  5 
Hackworth,  op.  cit.  supra  note  96,  at  324.  But  see  Whitney  v.  Robertson,  124  U.S.  190, 
194  (1887)  ;  The  Head  Money  Cases,  112  U.S.  580,  597-99  (1884). 
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matter  of  a  treaty,  like  the  Warsaw  Convention,  relates  to  commerce,    % 
with  which  the  courts  have  held  that  the  President  has  no  power  to 
deal  unless  expressly  authorized  b}T  Congress.116 

The  general  rules  for  treaty  modification,  however,  are  marked  with 
frequent  exceptions.  By  mere  exchange  of  diplomatic  notes,  the  Presi- 
dent has  interpreted  the  meaning  of  treaties,117  temporarily  suspended 
the  operation  of  a  treaty  or  extended  its  duration,118  agreed  to  minor 
administrative  changes,119  and  even  tacitly  acquiesced  in  some  actions 
by  foreign  parties  which  had  the  effect  of  revision.120 

As  with  the  authority  to  terminate  treaties,  it  is  apparent  that  the 
power  to  change  or  substitute  major  treaty  provisions  is  shifting  from 
the  legislative  branch  to  the  President.  In  the  case  of  the  Warsaw  Con- 
vention, the  Department  of  State  did  not  "tacitly  acquiesce"  in  the 
carrier  modification,  but  actively  set  forth  the  terms  of  the  agreement. 
Moreover,  carrier  liability  limitations  are  not  mere  administrative 
details;121  as  major  terms,  any  revision  thereof  represents  a  substantial 
new  treaty  which  should  be  approved  by  the  Senate.  Inasmuch  as  a 
treaty  is  a  contract  between  nations,  the  analog}-  to  the  contractual 
doctrine  of  "substantial  performance"  is  presented.  Any  alteration  of 
terms  which  materially  defeats  the  original  purpose  of  the  contracting 
parties  would  prevent  the  agreement  from  being  "substantially  per- 
formed," and  would  result  in  a  breach  unless  a  new  contract  is  made.122 
Thus,  when  the  President  agreed  at  The  Hague  to  raise  limits  on  carrier 

"•In  United  States  v.  Guy  W.  Capps,  Inc.,  204  F.  2d  655  (4th  Cir.  1958),  the  Fourth 
Circuit  invalidated  a  presidential  agreement  regulating  the  importation  of  Canadian  pota- 
toes on  the  grounds  that  (1)  it  contravened  a  prior  act  of  Congress,  and  (2)  Congress  had 
not  authorized  the  President  to  make  such  an  agreement.  In  broad  terms,  the  court  de- 
clared :  "The  power  to  regulate  foreign  commerce  is  vested  in  Congress,  not  in  the  Execu- 
tive or  the  courts  ;  and  the  Executive  may  not  exercise  the  power  by  entering  into  executive 
agreements  .  .  .  ."  Id.  at  658.  This  expressly  contradicted  the  district  court's  statement 
that  "the  President  through  his  Secretary  of  State  or  other  representative  may,  without  the 
authorization  or  approval  of  the  Congress,  enter  Into  commercial  compacts."*  100  F.  Supp. 
30,  32,  (E.D.  Va.  1951).  Even  though  the  Supreme  Court  affirmed  on  other  grounds,  348  U.S. 
296  (1955),  the  proposition  that  foreign  commerce  is  exclusivelv  within  Coneress'  control 
was  reaffirmed  in  Best  Foods  v.  United  States,  158  F.  Supp.  5S3  (Customs  1957).  In  at  least 
one  other  recent  case,  a  court  has  declared  part  of  an  executive  commercial  proclamation 
ultra  vires  and  void  "for  the  reason  that  .  .  .  the  President  exceeded  the  powers  conferred 
upon  him  by  the  Trade  Agreements  Extension  Act  of  1945."  American  Bitumuls  &  Asphalt 
Co.  v.  United  States.  146  F.  Supp.  703.  710  (19S6). 

117  McCldeb,  op.  cit.  supra  note  107,  at  37  ;  Borchard,  Treaties  and  Executive  Agree- 
ment* A  Reply,  54  Yale  L.J.  616.  652  n.143  (1945).  Contra,  1  Willoughby,  Principles 
of  Constitutional  Law  of  the  United  States  232  (2d  ed.  1938). 

!'s  See  5  HACKWOBTH,  op.  cit.  supra  note  96,  at  324-26. 

1W  On  one  notable  occasion,  the  President  through  the  Secretary  of  State  agreed  to  ex- 
tend  t\  e  six  month  time  limit  provided  by  the  "Bryan  peace  treaties"  for  the  organization 
Of  commission  following  the  ratifications  of  the  respective  treaties,  when  It  turned  out 
thai  the  agreed  limit  was  too  restrictive.  5  Hackwoktii,  op.  cit.  supra  note  96,  at  337: 
McCLURB,  op.  cit.  .supra  note  107,  at  27.  Thai  these  minor  and  temporary  changes  were  not 
regarded  as  baying  any  practical  or  long-range  effect  on  the  operation  of  the  treaties  them- 
selves  is  evidenced  by  the  fact  that,  when  requested  by  Italy  to  modify  those  same  treaties 
so  thai  the  commissioners  would  serve  Indefinite  terms  rather  than*  the  iive-year  period 
established  by  the  treaty,  the  Department  of  State  forthwith  refused  to  do  so  by  mere  ex- 
change  of  notes,  but  instead  requested  a  new  treaty  for  that  purpose.  Hackwoktii,  supra 
at  835. 

'•"  Tin'  Department  of  State  Counselor  has  explained:  "The  President  is  of  course. 
without  authority  except  by  and  with  the  advice  and  consent  of  the  Senate,  to  modifv  a 
treaty  provision.  There  are.  however,  instances  in  which  he.  acting  throuch  the  Secretary 
<-f  State,  bus  tacitly  acquiesced  in  action  by  foreign  governments  which  had  the  efTect  of 
modifying  stipulations  in  our  treaties.  '  Ms.  Dept.  of  State,  file  S93.r>12/31,  May  4  1914 
reprinted  in  5  Backworth,  op.  cit.  supra  note  96.  at  S40.  In  the  case  in  point,  a  sequence 
ol  changes  effected  between  China  and  other  nations  regarding  customs  tariffs  within  its 
borders  was  accepted  by  the  Executive  as  binding  even  though  most  of  the  revisions  were 
no?  approved  by  the  Senate  until  much  later. 

i  be  Warsaw  <  'on  vent  ton  was  primarily  framed  for  the  purpose  of  "fixing  the  Habilitv 
Of  air  carriers  and  limiting  that  liability  in  the  matter  of  air  transport."  Minutes  of  the 
French  Delegation,  2d  International  Conference  on  Private  Air  Law  in  Warsaw  1  Oct 
1  12,  L929,  p.  155,  cited  In  Karlin.  Woraow,  Hague,  the  SSth  Congress  and  lAmit'cd  Dam- 
ages In   International  Air  Crashrs.  1 'J   Dl  PAUL   I..   Kiv.   59     01    n4    (1963) 

W  Sljihu  seems  to  suggest  a  test  of  substantial  breach  :  whether  a  party  could  lustlflablv 
relinquish  its  treaty  obligations  upon  actions  by  the  other  party  which  materiallv  deviate 
from  the  original  intent  and  purpose  of  the  treaty.  See  Sinha,  op.  cit.  supra  note  99,  at 
81  -SS. 
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lability,  this  modification  of  the  Warsaw  Convention  did  no*  become 

mmediatcly  effective  in  the  United  States,  but  was  contingent  upon 
Senate  consent.  Accordingly,  had  the  President  agreed  with  treaty 
lembers  in  Montreal  during  February  19GG  to  further  amend  the  Wa  r- 
aw  limits,  this  modification  would  also  have  required  a  Senate  rote. 

Although  the  modifying  Mont  real  Agreement  was  technically  among 
>rivate  carriers  and  not  Warsaw  signatories,  1  he  pracl  ica  I  t  he 

ame  as  if  the  treaty  had  been  formally  amended.  The  carriers  are  the 
true  parties  in  interest"  and  beneficiaries  of  the  treaty,  being  pri- 
narily  affected  by  any  change  in  its  provisions.  This  is  even  more 
uficant  in  view  of  the  fact  that  most  foreign  airlines  are  nationally 
>wned  and  merely  expressed  their  government's  desires  by  signing  the 
lew  agreement.  Furthermore,  the  revising  terms  when  filed  with  the 
3vil  Aeronautics  Bureau  bind  the  carriers  with  all  the  force  of  an 
International  treaty  unless  the  Board  allows  them  to  withdraw,  pend- 
ng  approval  by  the  President  himself.123 

The  State  Department  contends  that,  by  persuading  the  carriers 
Htivately  to  alter  the  terms  of  the  Warsaw  Convention,  the  Government 
uctually  complied  with  the  treaty's  own  provisions  for  modification.12* 
!n  this  respect,  the  Convention  specifies  only  two  procedures:  (1)  Any 
contracting  party  may  call  in  international  assembly  to  discuss  possible 
mprovement  ;125  or  (2)  "by  special  contract,  the  carrier  and  the  pas- 
enger  may  agree  to  a  higher  limit  of  liability."  126  The  first  provision 
loes  not  fit  the  facts  of  the  Montreal  carrier  agreement,  and  the  second 
•equires  the  passenger  to  be  a  party  to  the  agreement.  Moreover,  the 
anguage  of  Article  22  bespeaks  a  special  contract  and  does  not  per- 
uasively  support  authorization  for  a  broad  agreement  among  many 
>r  all  carriers  to  agree  in  futuro  to  a  higher  limit  of  liability  as  to  all 
mssengers,  particularly  if  arranged  by  one  of  the  contracting  parties 
is  a  means  of  avoiding  the  method  provided  for  general  revision  by 
?ormal  amendment  at  an  international  conference.  It  is  true  that  some 
countries  have  raised  the  limitations  on  their  own  national  airline-. 
>resumably  under  authority  of  the  "special  contract"'  clause  of  Article 
J2,  but  no  country  has  attempted  to  fix  higher  limitations  on  other  car- 
ders.127 Even  as  applied  domestically,  the  British  have  interpreted  that 
rouse  to  allow  only  for  voluntarily  agreements  between  carrier  and 
>assenger  unless  "British  carriers  were  persuaded  to  do  so  by  the 
Minister  with  the  authority  of  Parliament.  .  .  ."  128 

Consultation  with  Congress  or  the  Senate  before  imposing  new  "in- 
erim"  conditions  upon  the  carriers  has  been  explained  as  "clearly 
mpractical"  129  due  to  the  impending  deadline  for  complete  termina- 

123  Section  403  of  the  Federal  Aviation  Act  of  195S  requires  that  all  carriers  file  changes 
n  tariffs,  rates,  etc,  with  the  CAB,  -which  by  the  terms  of  section  412  must  then  approve 
>r  reject  them  according  to  federal  policies.  The  President  by  §  801  has  the  privilege  of 
atifying  all  carrier  rates,  certificates,  changes,  etc.  Section  1102,  however,  specifically 
equires  that  no  policy  or  rate  be  established  which  is  inconsistent  with  international 
reaties  and  conventions.  Civil  Aeronautics  Act.  49  U.S.C.  H  483.  492,  601.  672  (1958). 

^Dep't  of  State  Document,  May  5,  1966,  reprinted  in  32  J.  Air  L.  &  Com.  243-44  (1966). 

125  Warsaw  Convention  art.  41. 

126  Warsaw  Convention  art.  22(1). 

127  Sand,  Air  Carrier's  Limitation  of  Liaoilitii  and  Air  Passengers'  Accident  Compensat- 
ion Under  the  Warsaw  Convention,  28  J.  Air  L.  &  Com.  260.  275  n.146  (1962). 

Apart  from  the  matter  of  higher  liability,  there  is  no  implication  to  be  drawn  from  any 
•orner  of  the  treaty  that  imposition  of  strict  liability  by  group  waiver  of  defenses  reserved 
o  the  carriers  by  article  20(1)  can  be  achieved  in  any  way  but  by  international  conference. 

^Caplan,  British  Business  Law,  1961  J.  Bus.  282  (emphasis  added);  Sand,  stwra 
tote  127,  at  266  n.65. 

129  Lo wen f eld  &  Mendelsohn,  The  United  States  and  the  Warsaw  Convention,  80  Harv. 
j.  Rev.  497,  594  (1967). 
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tion  of  United  States  membership  in  the  treaty.  However,  the  Execu- 
tive should  be  estopped  from  using  this  excuse,  since  it  was  that  branch 
of  government  which  knowingly  created  the  cause  of  that  "impracti- 
cality''  by  denouncing  the  treaty.  Lowenfeld  and  Mendelsohn  foresaw 
the  advisability  of  legislative  consent  and  the  possible  impact  of  its 
omission : 

Consultations  under  these  circumstances  seemed  essential, 
since  the  arrangement,  though  characterized  as  "interim," 
would  have  no  terminal  date  and  might  well  continue  until 
a  new  treaty  was  negotiated  and  brought  into  effect.  Thus, 
not  only  could  it  be  argued  that  a  treaty  would  in  effect  be 
amended  without  the  advice  and  consent  of  the  Senate,  but  a 
new  standard  of  tort  liability  would  be  imposed  with  respect 
to  international  air  transportation — a  standard  that  would 
certainly  be  controversial  and  could  fairly  be  termed  a  major 
departure  from  the  common  law  principle  of  liability  only  for 
fault.130 

IV.  Executive  Latitude  in  Practice  and  Theory 

Separate  from  the  legal  significance  of  the  actions  of  the  executive 
branch  with  respect  to  the  Warsaw  Convention  is  the  need  to  examine 
whether  in  some  cases  the  President  might  be  best  situated  to  decide 
on  treaty  amendment  or  termination.  Of  primary  concern  is  the  extent 
to  which  the  original  conceptions  of  the  executive  office  and  its  relation 
ship  to  the  legislative  branch  in  such  matters  remain  viable  today. 

With  memories  of  the  tyrannies  produced  by  a  unified  executive  and 
legislative  power,  the  Framers  of  the  Constitution  applied  to  both 
foreign  and  domestic  affairs  the  principle  of  checks  and  balances.131 
Even  as  vigorous  an  exponent  of  executive  powers  as  Hamilton  vividly 
explained  why  the  President  was  not  given  complete  power  to  make 
t  reaties  with  foreign  nations : 

1:50  Id.  at  588.  The  Administration  did  convene  a  briefing  session  with  the  Senate  Com 
mittee  on  Foreign  Relations  to  explain  the  interim  plan,  but  it  was  afterwards  reported 
that :  "Underlying  the  discussion  was  the  uneasy  feeling  that,  right  or  wrong,  the  Adminis- 
tration could  be  accused  of  doing  something  by  executive  act  that  properly  fell  within  th« 
prerogative  of  Congress."  Id.  at  595. 

131  Corwin,  The  President:  Office  and  Powers  1787-1957,  416  n.l  (4th  ed.  1957) 
claims  that :  "At  no  point  did  the  Framers  depart  more  conspicuously  from  their  materials 
than  in  dispersing  among  the  President,  Congress,  and  the  Senate  the  powers  most  im 
mediately  touching  the  conduct  of  foreign  relations  ....  Blackstone.  Locke,  and  Montes 
quleti  were  all  In  agreement  in  treating  the  direction  of  foreign  affairs  as  a  branch  o: 
'executive'  or  royal,  power."  But  the  Framers  appeared  convinced  that  they  were  follow 
lng  the  teachings  of  those  minds  consistently  throughout.  Said  Madison  in  The  Federalist 
No.  47,  it  802  03  (Rosslter  ed.  1961)  :  "On  the  slightest  view  of  the  British  Constitution 
we  must  perceive  that  the  legislative,  executive,  and  judiciary  departments  are  by  no  meant 
totally  separate  and  distinct  from  each  other.  The  executive  magistrate  forms  an  Integra 
pari  of  the  legislative  authority.  lie  alone  has  the  prerogative  of  making  treaties  .  .  . 
Prom  these  facts,  by  which  Montesquieu  was  guided,  it  may  clearly  be  inferred  that  ii 
saying  "There  can  be  no  liberty  where  the  legislative  and  executive  powers  are  united  li 
ame  person,  or  body  of  magistrates  .  .  .  .'  (h)is  meaning  .  .  .  can  amount  to  no  mor< 
than  tins,  that  Whre  the  whole  power  of  one  department  is  exercised  by  the  same  hands 
Which  possess  the  whole  power  of  another  department,  the  fundamental  principles  of  a  fre< 

Constitution    are   subverted." 

Mr.  .Fu  il.e  Frankfurter  emphasized  the  current  necessity  for  this  doctrine  In  Youngs 
town  Sb.-ct  A  Tube  Co.  v.  Bawyer,  848  V.x.  579,  593-94  (1962)  :  "For  rthe  Founders  o 
this  Nation]  the  doctrine  of  separation  of  powers  was  not  mere  theorv  ;  it  was  a  felt  nee 
eSSlty.  Not  so  long  ngo  it  was  fashionable  to  find  our  system  of  checks  and  balances  oh 
■tractive   to   effective  government.    It    was   easy    to   ridicule   that   system   as   outmoded — to< 

easy.  The  experience  through  which  the  world  has  passed  In  our  own  day  has  made  vivh 

the  realization  that  the  Framers  of  our  Constitution  were  not  inexperienced  doctrinaires 
Those  long-headed  Statesmen  had  no  illusion  that  our  people  enioved  biological  or  psy 
etiological  or  sociological  Immunities  from  the  hazards  of  concentrated  power.  It  is  absun 
•  a  dictator  In  a  represents!  Ive  product  of  the  sturdy  democratic  traditions  of  th. 
i  \  alley.  The  accretion  of  dangerous  power  does  not  come  in  a  day.  It  does  come 
however,  -lowly,  from  the  generative  force  of  unchecked  disregard  of  the  restriction  tha 
fence  in  even  the  most  disinterested  assertion  of  authority." 
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The  history  of  human  conduct  docs  not   warrant  thai  ex- 
alted opinion  of  human  virtue  which  would  make  ii  wise  in  a 
nation  to  commit  interests  of  so  delicate  and  momentous  a 
kind,  as  those  which  concern  its  intercourse  with  the  resl  of 
the  world,  to  the  sole  disposal  of  a  magistrate  created  and 
circumstanced  as  would  be  a  President  of  the  United  States.132 
Hie  Framers  intended  that  the  Senate,  as  the  President's  partner  in 
reaty-making,  become,   rather   than   a   subservient  collaborator    in 
Executive  policy  making,  primarily  a  critic  of  proposals.133  Its  real 
oower  in  treaty  making  is  not  merely  a  mechanical  one;  it  is  the 
Senate's  ability  to  provide  a  "ventilating  chamber"  for  public  discus- 
don  of  issues,  to  awaken  doubts,  and  to  secure  popular  support  for 
courses  other  than  those  proposed  by  the  President. 

When  presented  to  the  Senate  Foreign  Relations  Committee,  the 
Administration's  proposed  reforms  of  the  Warsaw  Convention  imme- 
diately provoked  both  public  and  legislative  controversy.  Although  all 
witnesses  agreed  that  the  Warsaw  limitation  was  inadequate,  all  non- 
governmental witnesses  opposed  the  prospect  of  absolute  carrier  lia- 
bility,134 which  would  prevent  the  airlines  from  disclaiming  liability 
for  disasters  caused  by  such  unavoidable  phenomena  as  lightning,  ilv- 

im  ing  geese,  and  sabotage.135  The  twin  goals  expressed  by  the  Department 

di  of  State  in  defense  of  strict  liability — lessening  litigation  and  "guaran- 
teeing the  broadest  possible  protection  for  the . . .  traveling  public'' 13G — 

i  are  open  to  serious  doubt.  The  passenger  must  still  litigate  the 
amount  of  his  damages  unless  the  carrier  makes  voluntary  settlement. 
Also,  the  additional  cost  of  accident  insurance  by  the  carriers  may  ulti- 

itJmately  be  borne  by  the  passengers  themselves  in  the  form  of  increased 
fares.137  Finally,  rather  than  protecting  passengers,  strict  liability  may 
unduly  jeopardize  them  by  inviting  sabotage,  since  a  key  clue  to  the 
detection  of  saboteurs — high  insurance  purchases — is  eliminated.138 
Whether  wise  or  not,  conditions  even  more  stringent  than  those  con- 
troverted and  disapproved  by  Congress  were  imposed  upon  private 

(parties  only  months  thereafter  by  independent  presidential  pres- 
sures,139 without  recourse  to  salutary  public  debate. 

It  is,  of  course,  clear  that  in  many  situations,  particularly  in  times  of 
crisis  and  emergency,  the  executive  office  is  better  suited  for  independ- 

J  ent  action  than  the  Congress.  Drawing  on  the  sources  of  an  informed 
international  diplomatic  network,  the  President  is  in  a  posit  ion  to 

!J  reach  immediate  decisions  as  world  conditions  abruptly  change.  Unlike 

™  Congress,  the  President  is  always  "in  session.'*  Speed  and  permanency, 
when  coupled  with  the  secrecy  inherent  in  the  execut  ive  branch,  enable 
the  President  to  involve  the  nation  in  many  arrangements  vital  to  its 


132  The  Federalist  No.  75,  at  451  (Rossiter  ed.  1961)  (Hamilton). 

^  the  Constitution  of  the  United  States  of  America:  Analysis  and  Interpreta- 
tion 462  (Corwin  ed.  1964)  ;  Byrd.  Treaties  and  Enecutive  Agreements  in  the  United 
States  34-35  (1960).  Patrick  Henry  was  particularly  dubious  of  the  Senate's  Integrity 
and  felt  that  for  the  right  price  it  -would,  with  the  President,  "combine  and  be  as  one." 
3  Elliott,  Debates  on  the  Federal  Constitution  353  (2d  ed.  1863). 

134  Lowenfeld  &  Mendelsohn,  supra  note  129,  at  545-46:  Kriendler,  The  Denunciation  of 
the  Warsaw  Convention,  31  J.  Air.  L  &  Com.  291,  297  (1965). 

135  At  the  same  time  the  Administration  was  proposing  strict  liability,  domestic  policies 
were  moving  away  from  such  doctrines  with  regard  to  air  carriers.  See  Wood  v.  United  Air 
Lines,  Inc.,  223  N.Y.S.  2d  692  (1961). 

136  Dep't  of  State  Letter,  supra  note  124,  at  246. 
137 1965  Senate  Hearings  115-16. 

138  See  Lowenfeld  &  Mendelsohn,  supra  note  129,  at  538-93,  592-93. 

139  In  addition  to  the  threat  of  treaty  denunciation,  other  possible  pressures  available 
for  use  by  the  President  against  private  carriers  could  include  curtailment  of  postal  fran- 
chises, termination  of  subsidy  funds,  and  withholding  of  favored  domestic  and  foreign  air 
routes. 


224 

secu%\l>.  Rapid  and  necessarily  secret  troop  mobilizations,  for  example 
mils*,  frequently  be  accomplished  for  the  common  defense.  In  order  tc 
tApedite  the  treaty  process,  the  Founders  are  said  to  have  favored  the 
Senate  rather  than  the  full  Congress  as  treaty  concomitant  to  the 
President,  in  part,  at  least,  because  its  size  aided  speed  and  secrecy. 
Nevertheless,  military  necessities  have  required  that  several  thousand 
private  executive  agreements  be  reached  under  XATO  alone  without 
public  disclosure  or  Senate  confirmation.141 

Certainly  Congress  or  even  the  Senate  would  soon  lose  any  semblance 
of  efficiency  if  required  to  act  as  a  clearing  house  for  the  plethora  of 
daily  details  and  minor  changes  related  to  the  administration  of  every 
existing  treaty.  This  burden  is  usually  obviated  by  revision  clauses 
within  the  treaty  itself  which,  when  approved  by  the  Senate,  allow  the 
President  considerable  latitude.112  Even  if  the  treaty  does  not  expressly 
provide  for  revision,  the  President  should  perhaps  be  able  to  imple- 
ment minor  changes  as  new  conditions  demand.  But  independent  ex- 
ecutive action  in  treaty  arrangements  should  be  strictly  confined  to 
situations  where  speed  is  necessary  or  where  the  routine  nature  of  the 
change  make  consultation  inappropriate. 

Regardless  of  the  advantages  inherent  in  the  executive  branch,  the 
image  of  an  omniscient  President  faithfully  executing  the  laws  and 
personally  attending  to  executive  duties  with  discipline,  foreknowl- 
edge, and  expertise  is  generally  a  myth.  In  reality,  the  President  does 
little  by  himself.  He  is  surrounded  by  non-elected  staff  members,  agen- 
cies, bureaus,  advisors,  and  councils  numbering  over  1500  persons.143 
As  a  result,  it  is  argued  that  decision-making  in  the  executive  branch 
closely  parallels  crowd  behavior  144  and  often  involves  more  individuals 
than  when  similar  issues  are  resolved  by  Congress.  It  is  possible  that 
more  persons  occupy  themselves  with  executive  than  with  legislative 
policy  and  for  longer  periods  of  time.  For  example,  proposed  AYarsaw 
Convention  improvements  were  before  committees  in  Congress  for  less 
than  three  years  whereas  they  were  entrusted  with  various  executive 
agencies  for  more  than  twice  that  period,  eventually  emerging  under 
the  guise  of  studied  proposals  which  were,  at  least  in  part,  admittedly 
arbitrary.148  Despite  presidential  permanency,  so  much  of  the  Chief 
Executive's  time  is  occupied  by  the  many  menial  tasks  of  office — such 
as  naming  ships,  greeting  foreign  potentates,  signing  letters  and  docu- 


n°See,  e.g.,  United  States  v.  Curtlss-Wricht  Exp.  Corp.,  200  U.S.  304,  320-21  (1036)  J 
The  Federalist  No.  04  (Jay)  ;  1  Richardson,  Messages  and  Papers  of  the  Presidents 
V".  •'-.  (1000),  Ryan.  op.  cit.  supra  note  133,  at  25  28  5  McLausrhlin,  The  Scope  of  the 
Treaty  Power  in  the  United  States,  42  Minn.  L.  Rev.  700.  73S-30  (ions).  Even  though  Sen- 
,ii.'  membership  lias  measurably  increased  since  17^0,  still  it  is  far  easier  for  100  Senators 
to  hold  a  closed  session  than  it  is  for  435  Representatives. 

'"  Colloquy  between  Secretary  of  State  Dulles  and  Senator  Watkins  In  Hearinge  on 
S..J.  Ren.  1  and  S.J.  Res.  kS  Before  a  Subcommittee  of  the  Senate  Committee  on  the  Judi- 
ciary, 83d  Cong.,  1st  Bess.,  881  B87  (1058)  :  Byhd,  Jop.  oit.  supra  note  133.  at  132  n.  23. 

"-Fiir  types  of  revision  clauses  commonly  inserted  to  update  treaties,   see  WlLLOTJOHBT 
op.  rit    supra  note  112,  at  543;  M cLaughlln,  supra  note  140,  at  707  ;  Wilson,  supra  note  120 
Ofl 
QBAZIA,  Rei'tthuc  in  Crisis  70   (1905)  ;  Somers.  The  President  as  Administrator, 
in  Tin;  PRESIDENT  :  Holes  and  Powers  100.  100  (ITaicht  &  Johnson  eds.  1005). 

141  Dl  "    oit.  supra  note  143,  at  71  ;  Somers,  supra  note  1  13,  at  101-02. 

H'  In  addition  to  the  unresolved  issue  of  absolute  liability  Imposed  noon  carriers,  the 
liability  limitation  was  changed  three  times  within  a  matter  of  weeks  by  the  Administra- 
tion Before  Oonirross,  State  Department  witnesses  first  proposed  Insurance  of  $50,000. 
admlrttne  thai  this  nmonnl  was  "arbitrary,  of  course  as  any  such  figure  must  ho."  i!>r>rt 
Semite  Hearings  5.  To  lustlfy  the  next  Sgure  <>f  $100,000  proposed  to  the  carriers  and 
at  Montreal,  the  Administration  reasoned  that  the  claimant  must  "trross"  that  amount  In 
order  to  "net"  $06,600  after  attorney's  fees  were  deducted.  Krelndler,  supra  note  134,  at 
803  There  was  similar  lack  of  supporting  evidence  for  the  eventual  $75,000  Imposed  by 
carrier  accession.    As  a  matter  of  fact,  CAR  studies  on  file  Indicate  that  the  average  non- 

Warsaw  death  award  is  considerably  below  the  Government^  predictions.    1005  Senate 
Hearings  2!»  88. 
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merits,  and  appointing  minor  officials — that  his  opportunity  closely  to 
supervise  the  countless  activities  of  his  appointed  subordinates  is  inani- 
'tji  I  festly  impossible.  Thus,  headlined  "executive  programs"  affecting 
broad  segments  of  society  may  be  bureau-born  and  executed  without 
more  than  bare  and  superficial  knowledge  of  the  President.1"' 

Congress  is  the  constitutionally  designated  body  to  restrain  or  re- 
direct executive  action.  From  this  role  emerges  the  popular  image  of 
that  body  as  recalcitrant,  obstructive,  and  reactionary.  By  exposing 
its  complicated  and  often  irrational  operations  to  public  scrutiny, 
Congress  incurs  a  reputation  as  a  cumbersome,  time-consuming,  and 
inefficient  body.147  The  President,  on  the  other  hand,  usually  enjoys 
the  image  of  action,  speed,  and  dispatch:  "the  power  to  get  things 
done."  148  But  even  the  presidential  office,  though  it  has  frequently 
been  occupied  by  skillful  practitioners,  cannot  be  declared  categori- 
cally one  of  inherent  expertise149  or  even  ordinary  efficiency  in  its 
daily  operations.  Nevertheless,  this  government  has  been  structured 
so  that  the  actions  of  one  fallible  branch  may  be  reviewed  in  public 
by  another.150  If  efficiency  is  judged  in  terms  of  longevity,  stability, 
and  flexibility  of  institutions  in  promoting  progress  through  preser- 
vation of  individual  liberties,  history  should  vindicate  this  constitu- 
tional structure  as  one  of  true  long-range  efficiency.151  Its  degeneration 
will  come  only,  as  Mr.  Justice  Frankfurter  stressed,  from  "unchecked 
disregard  of  the  restrictions  that  fence  in  even  the  most  disinterested 
assertion  of  authority."  152 

Of  particular  concern  in  view  of  the  increasing  interdependence 
between  foreign  and  domestic  affairs  is  the  President's  expanding 
control  over  commercial  treaties.  During  the  constitutional  debates, 
delegates  noted  that  the  treaty  process  could  easily  determine  the  ex- 
tent of  domestic  as  well  as  foreign  policies.  John  Rutledge,  for  ex- 
ample, spoke  of  "an  obvious  difference  between  treaties  of  peace  and 

"«  Cf  dr  Grazia,  op  cit.  supra  note  143,  at  75. 

«7  See  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  629  (1952)  (Douglas,  J, 
concurring). 

148  De  Grazia,  op.  cit.  supra  note  143,  at  72.  The  President,  with  a  multitude  of  "emer- 
gency." "crash."  and  "crisis"  programs  with  high-flown  slogans  formed  to  meet  foreign 
aggression  or  domestic  crises,  conveys  the  impression  of  creativity,  energy,  and  progress. 
But  with  regard  to  the  innovation  and  implementation  of  measures  "in  the  public  inter- 
est." the  survey  in  Chamberlain,  The  President,  Congress  and  Legislation,  61  Pol.  Sri.  Q. 
42-60  (1946),  reprinted  in  The  President:  Roles  and  Powers,  at  297-310  (Haight  & 
Johnson  eds.  1965),  shows  that  the  Congress  over  a  period  of  half  a  century  was  the 
source  of  many  more  important  laws  than  was  the  Presidency.  Furthermore,  many 
executive  ideas  "such  as  the  Peace  Corps  originate  or  are  developed  bv  congressmen.  See 
De  Grazia,  op.  cit.  supra  note  143,  at  92.  Thus,  it  is  clear  that  Congress'  role  is  not  only 
to  block  or  approve  executive  proposals,  but  also  to  evolve  measures  of  reform,  meet  emer- 
gencies and  oversee  social  well-being. 

149  Comparing  the  occupants  of  both  the  legislative  and  executive  branches  so  far  as 
knowledge  and  expertise  is  concerned,  the  Second  Hoover  Commission  reported :  "Much 
of  the  activity  of  government  noncareer  executives  involves  the  Congress,  and  in  these 
relationships  the  Congressmen  easily  outweigh  the  government  executives  in  federal  polit- 
ical experience  .  .  .  The  vast  task  of  taking  command  of  departments  and  agencies,  de- 
veloping policies  and  programs  and  defending  these  before  the  Congress  and  public  as 
well  as  before  presidential  staff  arms  .  .  .  overwhelms  the  noncareer  executives."  Com- 
mission on  Organization  of  the  Executive  Branch  of  the  Government,  Personnel  and  Civil 
Service,  Report  26-27   (1955).  See  also  De  Grazia.  op.  cit.  supra  note  143.  at  S9. 

iso  Myers  v.  United  States,  272  U.S.  52.  293  (1926)  (Brandeis.  J.,  dissenting):  "The 
doctrine  of  the  separation  of  powers  was  adopted  bv  the  Convention  of  17S7,  not  to 
promote  efficiency  but  to  preclude  the  exercise  of  arbitrary  power.  The  purpose  was,  not 
to  avoid  friction,  but,  by  means  of  the  inevitable  friction  incident  to  the  distribution  of 
the  Governmental  powers  among  three  departments,   to  save  the  people  from  autocracy." 

151  See  Bvrd,  op.  cit.  supra  note  133,  at  193:  "A  political  theorist  who  equates  good 
government  with  efficient  government  and  efficient  government  with  simplicity  would 
condemn  this  system  as  outrageously  complex.  But  efficient  government  must  be  judged 
In  tprms  of  fhf>  timp  element.  A  government  mav  be  highlv  inefficient  over  a  short-torm  intor- 
val.  vet  highlv  efficient  over  a  longterm  interval.  If  stabilitv  combined  with  orderly 
change  is  deemed  to  be  the  criteria  of  efficiency,  then  the  United  States  Government  is 
very  erenerallv  considered  to  be  the  most  efficient  on  earth." 

™  You ns-s town  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  594  (1952)  (Frankfurter,  J. 
concurring). 
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those  of  commerce."  153  To  prevent  interference  in  local  matters,  some 
delegates  proposed  more  stringent  limitations  on  federal  power  than 
a  two-thirds  majority  of  those  Senators  present  to  enact  treaties  regu- 
lating commerce.  Some  preferred  a  two-thirds  vote  of  all  Senators, 
and  others  a  vote  by  that  margin  in  both  Houses  of  Congress  as  a 
means  of  procuring  greater  public  discussion  where  private  interests 
are  involved.154 

It  has  been  suggested  that  restraints  upon  the  President's  power  to 
terminate  or  modify  treaties  may  hamper  national  bargaining  power 
at  the  conference  table.155  But  consider  the  position  of  Dean  Roscoe 
Pound : 

I  have  no  patience  with  the  argument  so  often  made  that 
the  exigencies  of  international  relations  in  the  unifying  world 
of  today  require  that  the  national  executive  be  free  from 
constitutional  restraints  in  bargaining  with  foreign  nations. 
I  agree  that  the  executive  ought  not  to  be  subjected  to  too 
much  participation  by  legislative  bodies.  But  all  the  powers 
of  government  in  our  polity  must  be  exercised  within  the 
limits  of  the  Constitution,  and  the  increased  importance  of 
international  relations  in  the  world  of  the  time  only  calls  for 
the  more  insistence  upon  keeping  the  national  executive 
within  those  limits  in  this  domain  also.156 

Certainly,  a  requirement  that  all  threats,  tactics,  or  propositions  ad- 
vanced during  treaty  negotiations  must  be  approved  by  the  legislature 
would  so  fetter  the  President  as  to  render  him  ineffective  in  conduct- 
ing foreign  relations.  But  there  is  no  proof  that  any  such  approval 
of  those  terms  which  survive  negotiation  and  which  are  intended  as 
permanent  and  binding  would  import  that  same  effect.  The  Depart- 
ment of  State,  for  example,  was  able  to  extract  major  concessions  from 
other  countries  at  the  Hague  in  1955  even  though  the  agreed  revision 
could  not  become  effective  in  the  United  States  until  the  Senate  ap- 
proved. Similarly,  while  it  is  true  that  the  threat  to  denounce  a  treaty 
is  an  important  negotiation  tactic,  the  requirement  of  Senate  consent 
should  not  reduce  its  effectiveness.  On  the  contrary,  had  the  Executive 
before  going  to  Montreal  first  obtained  legislative  assent  to  termina- 
tion of  the  Warsaw  Convention,157  the  display  of  national  unity  may 

"•Byrd,  op.  cit.  supra  note  133,  at  32.  Fearful  that  Senate  consideration  of  treaty  pro- 
posals would  not  afford  sufficient  public  discussion,  both  Mndison  and  Jefferson  purportedly 
took  the  position  during  the  mid-1790's  that  commercial  arrangements  with  other  na- 
tions should  be  made  only  by  majority  vote  of  both  Houses  of  Congress.  McDougal  ft 
Lans,  Treaties  and  Gongreaeional-Ewecutive  or  Presidential  Agreements  Interchangeable 
Instruments  of  National  Policy,  54  Yale  L.J.  534,  542  (1945). 
•  See  1'vrd.  op.  eit.  supra  note  133,  at  31-33. 

•   g ..    Nelson.    The    Termination    of    Treaties    and    EweOUtive    Agreements    hy    the 
United  Btateta  Theory  and  Practice,  42  Minn.  L.  Rev.  879,  887   (1958). 

•"Pound,   Introduction   to   Levitt,   The   President  and  the  International  Affairs  of  the 
United  States  nt  v\  (1954). 

Earlier  at  The  Hague,  when  the  United  States  had  difficulty  obtaining  Its  goal  of 
$25,000  liability  limits,  "the  Lnlted  States  delegation  'banned  Its  fists  on  the'table.'  [and] 
talked  of  possible  denunciation,"  Lowenfeld  ft  Mendelsohn,  supra  note  129,  at  50G-07. 
When  til.-  delegation  went  to  Montreal  in  1900,  this  time  after  having  tendered  presi- 
dential denunciation,  again  many  delegates  from  other  nations  "failed  to  srasp  the  fact 
lliit  the  United  States  uas  really  serious.  Many  of  the  delegates  thought  the  denunciation 
I  bluff,  and  that  the  $100,000  figure  was  simply  an  openinp  for  a  horse-trading 
■I.  When  the  United  states  did  not  quickly  reduce  its  demands,  as  it  bad  done  at 
The  Hague,  some  delegates  thought  the  United  States  did  not  really  want  agreement  at 
al!  and  was  merely  seeking  an  nllld  for  unilateral  action."  Id.  at  504. 
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have  gained  results  equally  as  impressive — though  perhaps  less  hasty 
and  arbitrary — while  at  the  same  time  assuring  better  representation 
of  affected  interests  by  public  airing  of  the  issues.  When  presented  to 
the  Legislature,  executive  proposals  for  new  treaties  or  their  termi- 
nation or  amendment  have  seldom  been  unduly  delayed  or  dismissed 
unless  of  a  distinctly  controversial  nature,158  in  which  case  the  legiti- 
mate function  of  that  branch  is  to  brake  hasty  action  until  the  con- 
troversy is  resolved.  But  this  history  of  Senate  cooperation  should  not 
be  mistaken  for  subservience.  The  constitutional  requirement  of  legis- 
lative approval  has  provided  a  permanent  opportunity  to  examine 
executive  proposals  before  binding  private  interests  by  law. 

As  for  the  Warsaw  Convention  changes,  the  Congress  may  yet  play 
a  positive  role  by  demanding  that  the  President  submit  the  "interim 
arrangement"  to  open  debate  in  the  form  of  a  treaty  protocol  before 
becoming  permanent  law.159  A  subservient  course  would  be  dangerous, 
for,  while  independent  executive  action  may  not  legally  divest  Con- 
gress of  its  powers  unless  sanctioned  by  long-continued  acquiescence, 
congressional  inaction  tends  to  encourage  the  executive  to  act  unilater- 
ally.160 As  Mr.  Justice  Jackson  noted : 


Just  prior  to  executive  denunciation,  there  was  a  noted  temper  in  Congress  of  dis- 
satisfaction with  United  States  membership  in  the  Warsaw  convention,  see  note  27  supra, 
which  the  President  could  have  employed  to  denounce  the  Convention  more  impressively 
in  the  eyes  of  other  nations  and.  perhaps,  obtain  improved  terms  by  direct  amendment  to 
the  Warsaw  Conventiton  at  Montreal. 

15S  It  was  calculated  that  until  1945  only  seven  to  ten  treaties  had  been  directly 
vetoed  by  the  Senate,  the  most  notable  being  the  Versailles  Peace  Treaty,  which  would 
have  organized  the  League  of  Nations.  Some  20  percent  were  abandoned  by  the  President 
and  Executive  Agreements — A  Reply,  54  Yale  L.J.  616,  657  (1945)  ;  Wright,  The  United 
States  and  International  Agreements,  38  Am.  J.  Int'_  L.  341.  353  (1945). 

is©  Tbe  Administration  itself  has  promised  to  submit  the  arrangement  to  the  Senate 
at  some  future  date.  Mr.  Leonard  K.  Meeker,  Lpgal  Adviser  for  the  Department  of  State, 
in  the  Dep't  of  State  Letter,  supra  note  124,  at  246,  said  :  "[lit  should  be  emphasized  that 
the  arrangement  .  .  .  will  be  in  effect  for  an  interim  period  only.  It  will  be  the  subject 
of  a  diplomatic  conference  at  some  future  date,  at  which  time  appropriate  modifications 
to  the  arrangement  can  be  made.  Prior  to  the  conference,  all  interested  parties  will  be 
invited  to  present  their  views  on  all  aspects  of  the  issue.  If  the  diplomatic  conference 
reaches  agreement  on  a  new  convention,  that  convention  will  be  submitted  for  the  advice 
and  consent  of  the  Senate,  at  which  time  public  hearings  will  again  be  held." 

leo  with  his  initiative  in  the  field  of  foreign  affairs,  the  President  "is  consequently  able 
to  confront  the  other  departments,  and  Congress  in  particular,  with  faits  accomplis  at 
will,  although,  on  the  other  hand,  Congress  is  under  no  constitutional  obligation  to  back 
up  such  faits  accomplis  or  to  support  the  policies  giving  rise  to  them."  Curwin,  op.  cit. 
supra  note  131,  at  180. 

Congress  in  the  past  has  exerted  its  prerogative  to  re-examine  executive  arrangements 
wbieh  it  deemed  proper  subjects  for  treaties,  and  in  several  cases  revised  or  terminated 
such  arrangements.  Through  the  Secretary  of  State,  the  President  repeatedly  justified  the 
conclusion  of  the  Chicago  Air  Transport  Agreements  (often  referred  to  as  the  "Two 
Freedoms"  and  "Five  Freedoms"  agreements)  without  reference  to  the  Senate.  See  Letter 
by  Acting  Secretary  of  State  Grew  to  Senator  Bilbo  of  the  Senate  Committee  on  Foreign 
Relations.  June  9.  1945.  in  7  Documents  on  American  Foreign  Relations  622  (Goodrich 
&  Carroll  eds.  1945).  Nonetheless,  lively  criticism  of  the  action  by  the  Senate  led  to 
denunciation  of  the  agreements  by  the  United  States  in  1946.  See  Lissitzyn.  The  Legal 
Status  of  Executive  Agreements  on  Air  Transportation,  17  .T.  Air.  L.  &  Com.  436.  443 
(1950).  Part  of  the  controversy  centered  upon  the  complaint  that,  while  bilateral  executive 
agreements  have  been  entered  into  for  temporary  purposes  as  modus  rirendi,  multilateral 
agreements  should  be  incorporated  into  treaty  form,  particularly  where  they  purport  to 
change  prior  legislative  enactments.  Borchard.  supra  note  158,  at  642-43  (1945). 

The  proposed  treaty  regulating  administration  of  the  oil  industry  was  submitted  to  the 
Senate  for  approval  only  after  members  of  the  Foreign  Relations  Committee  decided 
that  the  previously  concluded  Oil  Agreement  of  August  8,  1944.  with  Great  Britain,  was  a 
proper  subject  for  treaty  alone.  Id.  at  634-35.  Finally,  the  Aiken  "St.  Lawrence  Water- 
way" Bill  embodied  an  independent  executive  agreement  with  practically  the  same  com- 
mitments with  Canada  which  the  Senate  had  rejected  as  a  treaty  proposal  on  March  14, 
1934.  bv  a  46-42  vote.  The  Commerce  Committee,  however,  resisted  the  effort  to  pass  a 
rejected  treatv  provision  in  the  form  of  Joint  Resolution,  and  the  Senate  defeated  the  bill 
on  December  12,  1944,  by  a  vote  of  25-56.  Id.  at  619,  653-55. 
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I  have  no  illusion  that  any  decision  by  this  Court  can  keep 
power  in  the  hands  of  Congress  if  it  is  not  wise  and  timely 
in  meeting  its  problems.  A  crisis  that  challenges  the  Presi- 
dent equally,  or  perhaps  primarily,  challenges  Congress.  If 
not  good  law,  there  is  worldly  wisdom  in  the  maxim  attrib- 
uted to  Napoleon  that  "The  tools  belong  to  the  man  who  can 
use  them."  We  may  say  that  power  to  legislate  for  emer- 
gencies belongs  in  the  hands  of  Congress,  but  only  Congress 
itself  can  prevent  power  from  slipping  through  its  fingers.161 

V.  Conclusion 

The  "Montreal  Agreement,"  signed  by  private  beneficiaries  of  the 
Warsaw  Convention  as  a  means  of  preventing  denunciation  of  that 
treaty  by  the  President  of  the  United  States,  represents  a  new  ap- 
proach to  executive  legislation  by  treaty.  Neither  the  Constitution  nor 
the  courts  have  indicated  that  the  President  has  authority  to  terminate 
a  binding,  viable  treaty  obligation  without  the  consent  of  Congress  or 
the  Senate.  When  exercise  of  the  termination  power  to  reconstruct 
major  treaty  provisions  affects  private  rights  and  the  regulation  of 
domestic  and  foreign  commerce,  legislative  sanction  should  be  re- 
quired. Absent  special  factors  requiring  speed  and  secrecy  to  amend  or 
revoke  a  treaty,  the  need  for  full  debate  and  representation  of  affected 
interests  demands  congressional  consideration.  The  Warsaw  Conven- 
tion is  a  commercial  treaty  directed  primarily  toward  private  interests 
and  thus  should  not  have  been  denounced  or  revised  without  approval 
by  Congress  or  the  Senate.  In  circumventing  that  procedure,  the  Presi- 
dent exceeded  the  authority  of  his  office. 


161  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  C54  (1952)  (Jackson,  JM 
concurring).  Professor  Kurland  similarly  views  the  challenge  to  Congress:  "In  the  course 
of  this  century,  the  states  have  surrendered  their  role  as  meanginful  components  in  our 
system  (if  fro v or n m en t  by  failing  to  recognize  that  the  necessary  concomitant  of  power  is 
responsibility.  In  the  words  of  Patrick  Henry.  Congress  may  profit  from  their  example. 
Seven  hundred  and  fifty  years  ago.  at  Kunnymede,  began  a  chain  of  events  that  eventually 
resulted  in  the  supremacy  of  legislative  over  executive  power  in  Anglo-American  govern- 
ment. Somewhere  in  the  recent  past,  perhaps  with  the  Great  Depression,  perhaps  at  Pearl 
Harbor,  perhaps  at  Los  Alamos,  the  United  States  crossed  the  watershed  and  started 
moving  toward  a  restoration  of  the  supremacy  of  the  executive  power.  How  far  we  have 
traveled  is  hard  to  say.  The  success  or  failure  of  presidential  price  and  wage  controls  for. 
perhaps,  legislation  by  treaty]  may  give  us  some  basis  for  judgment."  Kurland.  Guidelines 
and  the  Constitution:  Some  Random  Observations  on  Presidential  Power  to  Control  Prices 
and  Wages,  in  Guidelines,  Informal  Controls  and  the  Market  Place  240  (Shultz  and 
Alibereds.  1966). 
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CONGRESSIONAL  POWER  TO  ABROGATE  THE  DOMESTIC 
EFFECT  OF  A  UNITED  NATIONS  TREATY  COMMIT- 
MENT: DIGGS  V.  SHULTZ  (D.C.  CIR.  1972) 


I.  Introduction 

On  November  12,  19G5,  a  white  minority  regime  in  Southern  Rho- 
desia unilaterally  declared  its  independence  from  Great  Britain.  It 
was  clear  that  the  government  intended  to  exclude  the  country's  black 
majority  from  political  participation;  and  the  United  Nations  Secu- 
rity Council  condemned  the  Unilateral  Declaration  of  Independence 
and  called  upon  all  states  "not  to  recognize  this  illegal  racist  minority 
regime."  The  Resolution  did  not  impose  economic  sanctions,  but  did 
urge  all  states  "to  refrain  from  rendering  any  assistance  to  the  illegal 
regime."  * 

A  later  Security  Council  Resolution  asked  all  states — 

to  refrain  from  any  action  which  would  assist  and  encourage 
the  illegal  regime,  and,  in  particular,  to  desist  from  providing 
it  with  arms,  equipment,  military  material,  and  to  do  their 
utmost  in  order  to  break  all  economic  relations  with  Southern 
Rhodesia,  including  an  embargo  on  oil  and  petroleum  prod- 
ucts ;  .  .  .  .2 

Recognizing  the  inadequacy  of  previous  efforts,  the  Security  Council 
adopted  a  resolution  imposing  mandatory  sanctions  with  respect  to 
certain  goods,  including  chrome.3  This  action  was  affirmed  and  en- 
larged in  1968  when  mandatory  sanctions  were  imposed  on  all  imports 
from  and  exports  to  Southern  Rhodesia  by  United  Nations  member 
countries.4 

The  United  States  faithfully  observed  the  embargo  for  some  five 
years.  Then,  in  1971,  Congress  passed  the  so-called  Byrd  Amendment 
to  the  Military  Procurement  Act.5  This  amendment  authorized  the 
resumption  of  trade  with  Southern  Rhodesia  and  thereby  violated  the 
United  States'  commitments  under  the  United  Nations  Charter. 

Soon  after  the  bill  was  passed,  a  group  of  plaintiffs  headed  by 
Congressman  Charles  Diggs  brought  an  action  in  the  District  Court 
for  Washington,  D.C,  which  was  designed  to  block  the  Congressional 
authorization  of  trade  with  SouthernRhodesia.6  The  District  Court 


1  20  SCOR  1258th  meeting  6  (1965),  S/6921/Rev.  1  (1965). 

2  20  SCOR  1265th  meeting  3  (1965),  S/6955  (1965). 

3  21  SCOR  1340th  meeting  26  (1966),  S/7621/Rev.  1  (1966). 
*  23  SCOR  1428th  meeting  5  (1968),  S/8601  (1968). 

5  Act  of  November  17,  1971    Pub.  L.  No.  92-156,  §  503  (codified  at  50  U.S.C.  §  98  (Supp. 
I,  1971)). 

6  Diggs  v.  Shultz,  Civil  No.  773-71  (D.D.C.,  filed  June  9,  1972). 
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granted  the  defendants'  motion  for  summary  judgment  on  the  ground 
that  the  plaintiffs  had  not  satisfied  the  standing  requirements  of  injury 
in  fact  and  a  logical  nexus.  The  case  was  appealed  to  the  Circuit  Court 
of  Appeals  where  the  summary  judgment  was  affirmed.7  Although  the 
court  believed  that  the  plaintiffs  had  established  standing,  it  held  that 
the  Congress  has  the  power  to  abrogate  a  treaty.  The  court  also  noted 
that  the  issues  raised  in  the  case  were  not  justiciable. 

II.  Historical  Background 

Congressional  power  to  abrogate  the  municipal  effect  of  a  treaty  has 
long  been  established.  One  of  the  earliest  and  most  influential  state- 
ments of  the  rule  was  made  by  Justice  Curtis,  while  presiding  over  the 
Massachusetts  Circuit  in  1855.  He  held  that  Congress  could  void  the 
domestic  application  of  a  treaty  so  long  as  it  acted  within  its  legitimate 
legislative  sphere.8  This  power  has  been  reaffirmed  on  numerous  occa- 
sions.9 

Significantly,  the  Congressional  power  of  abrogation  does  not  ex- 
tend beyond  municipal  law.  Technically,  Congress  is  not  acting  upon 
the  treaty  when  it  passes  a  subsequent  inconsistent  statute.  Rather  it 
is  merely  exercising  its  basic  legislative  power.  Thus,  Congressional 
action  does  not  vary  a  treaty's  validity  under  international  law;  bar- 
ring renunciation  by  a  state  involved,  the  treaty  remains  in  full 
force  internationally.  Passage  of  such  a  statute  does  constitute  a  breach 
of  our  international  obligations  and  any  affected  state  could  seek  relief 
by  appropriate  means.10 

Although  the  domestic  effect  of  a  treaty  may  be  superseded  by  a 
statute,  a  treaty  is  not  inferior.  Indeed,  a  statute  may  be  overridden  by 
a  subsequent  treaty.11  As  the  years  have  passed,  it  has  become  accepted 
and  virtually  unchallenged  constitutional  doctrine  that  statutes  and 
treaties  are  of  equal  force.  In  the  words  of  Justice  Field : 

By  the  Constitution  a  treaty  is  placed  on  the  same  footing; 
and  made  of  like  obligation  with  an  act  of  legislation.  Both 
are  declared  by  that  instrument  to  be  the  supreme  law  of  the 
land,  and  no  supreme  efficacy  is  given  to  either  over  the  other. 
When  the  two  relate  to  the  same  subject  the  courts  will  always 
endeavor  to  construe  them  as  to  give  effect  to  both,  if  that  can 
be  done  without  violating  the  language  of  either;  but  if  the 
t  wo  are  inconsistent ,  the  one  last  in  date  will  control  the  other, 


■  Dlggs  v  Shultz.  470  F.  2d  401  (D.C.  Cir.  1972),  cert,  denied  411  U.S.  931  (1973)  [here- 
inafter cited  as  DiQQS  r.  Shultz]. 

•Taylor  v.  Morton,  -j::  f.  Caa.  784,  787  (No.  13.799)  (C.C.  Mass.  1855).  aff'd,  07  U.S. 
(2  Flack)  481  (1862). 

"Moser  v.  United  States,  341  U.S.  41.  45  (1951).  See  also  Clnrk  v.  Allen,  331  U.S.  503, 
508  09  (F.M7)  :  Pigeon  River  Improvement.  Slide  and  Room  Co.  v.  Charles  W.  Cox.  Ltd., 
2!>1  U.S.  138.  100  (1934)  ;  Whitney  v.  Robertson,  124  U.S.  190,  194  (1888)  \  Fdve  v.  Robert- 
son.  112  U.S.  .r>K0,  r»!>7   (1SS4). 

10  There  is  the  possibility  that  an  International  claim  may  bo  brought  aprainst  the  United 

Individuals   do    not    have   standing   before   the    World    Court,    but    It    is   llkelv    that 

either  the  United  Nations  or  its  members  could  show  sufficient  harm  to  bring  a  claim.  The 

United   Nations  could  claim   damages  for  injury   to  the  sanctions  program  arising  from  the 

American   violation  of  the  Charter;  n   member  state  could   claim   for  i!s  wasted   compliance 

Note,  The  Rhadesian  Chrome  statute:  The  Congressional  Response  to  United  Nations 
Economic  sanction*  Against  Southern  Rhodesia. 58  Va.  l.  Rbv  nil  r>47  (1972) 
"  Cook  v.  United  states.  288  U.S.  102  (1988). 
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providing  always  the  stipulation  of  the  treaty  is  self-execut- 
ing.12 


Justice  Field's  statement  that  "the  one  last  in  date  will  control  the 
other"  represents  an  application  of  the  maxim  leges  posteriorcs  con- 
trarias  abrogant  (the  last  expression  of  the  sovereign  will  must  con- 
trol).13 Although  the  force  of  the  maxim  has  been  conceded  many 
times  in  this  context,  its  application  is  neither  a  logic.il  nor  Constitu- 
tional imperative.  For  instance,  Justice  Field  bottomed  his  invoca- 
tion of  the  maxim  on  an  analysis  of  the  Supremacy  Clause."  Although 
the  clause  does  characterize  both  treaties  and  statutes  as  "law  of  the 
land,"  the  presumption  of  equality  is  far  from  inevitable.  As  Professor 
Louis  Henkin  has  stressed : 

It  does  not  follow  that  they  are  equal  to  each  other  (3  and  2 
are  both  "Supreme"  to  1  but  are  not  equal).  Indeed,  the  Su- 
premacy Clause  obviously  does  not  intend  to  assert  the  equal- 
ity of  all  Supreme  federal  law  for  it  lists  the  Constitution  as 
well  as  laws  and  treaties  as  Supreme  law  of  the  land,  and 
surely  laws  and  treaties  are  not  equal  as  law  to  the  Constitu- 
tion.15 

Once  the  Court's  presumption  of  equality  is  questioned,  several 
arguments  can  be  advanced  to  support  a  theory  of  statutory  superior- 
ity. For  instance,  some  scholars  believe  that  "Congress  is  the  para- 
mount legislator  and  its  statutes  should  prevail  as  law  in  the  United 
States  in  the  face  of  a  treaty  even  if  the  treaty  comes  later."  16  One 
Justice  of  the  Supreme  Court  reasoned  that,  if  anything,  a  statute 
should  be  granted  superior  force  since  it  is  "made  by  the  President, 
the  Senate,  and  the  House  of  Eepresentatives,"  while  a  treaty  can  only 
claim  the  support  of  the  President  and  the  Senate.17  Contentions  about 
the  inherent  superiority  of  Congressional  enactments  could  also  be 
based  on  the  history  of  Supreme  Court  practice.  In  contrast  to  the 
many  instances  of  judicially  sanctioned  abrogation  of  treaties  by 
statutes,  the  Supreme  Court  has  explicitly  ruled  only  once  that  a  treaty 
provision  voids  an  earlier  statute.18 

Those  who  would  exalt  treaties  over  statutes  also  make  cogent  argu- 
ments. To  begin  with,  they  point  to  the  example  of  other  countries.  A 


^Whitney  v.  Robertson,  124  U.S.  190,  194  (1888).  It  is  settled  constitutional  doctrine 
that  treaties  are  either  self-executing  or  non-self-executing.  Foster  v.  Neilson,  27  U.S.  (2 
Pet.)  253,  314  (1829).  If  the  treaty  is  self -executing,  the  executive  and  judicial  branches 
will  enforce  its  provisions  immediately.  If,  on  the  other  hand,  it  is  non-self-executing,  an 
act  of  Congress  must  provide  the  domestic  activating  force. 

As  Justice  Field's  remark  implies,  only  self-executing  treaties  are  abrogated  by  a  sub- 
sequent statute.  This  conclusion  is  based  on  the  technical  notion  that  a  non-self -executing 
treaty  is  not  "law  of  the  land"  ;  its  implementing  legislation  is.  "Since  both  are  the  work 
of  Congress  there  is  less  doctrinal  difficulty  in  insisting  that  the  later  repeal  the  earlier." 
L.  Henkin,  Foreign  Affairs  and  the  Constitution  163  (1972). 

13  Chge  Chan  Ping  v.  United  States,  130  U.S.  5S1,  600  (1889). 

u  The  Supremacy  Clause  reads  : 

This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made  in  Pursuance 
thereof ;  and  all  Treaties  made,  or  which  shall  be  made,  under  the  Authority  of  the  United 
States,  shall  be  the  supreme  Law  of  the  Land  ;  and  the  Judges  in  every  State  shall  be 
bound  thereby  ;  any  Thing  in  the  Constitution  or  Laws  of  any  State  to  the  Contrary  not- 
withstanding. U.S.  Const,  art.  VI.  cl.  2. 

15  L.  Henkin,  supra  note  12,  at  163. 

16  Id. 

17  See  Edye  v.  Robertson,  112  U.S.  at  599. 
w  Cook  v.  United  States,  288  U.S.  at  102. 
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growing  number  of  states  consider  treaties  superior  to  legislation.19 
In  some  states  this  precedence  is  established  by  constitutions,  while  in 
others  it  results  from  judicial  decisions.  Another  justification  for  the 
binding  effect  of  treaties  may  be  inferred  from  the  Constitution.  As 
Henkin  puts  it : 

The  international  obligations  of  the  United  States  are  the 
responsibility  of  the  treaty  makers.  The  Senate  was  given  a 
part  in  the  process  but  the  House,  and  the  Congress  as  a 
whole,  were  purposely  denied  any  say.20 

It  should  be  noted  that  the  Congress  had  the  power  to  enter  into 
treaties  under  Article  9  of  the  Articles  of  Confederation.  This  Power 
was  eliminated  in  the  Constitution  for  practical  reasons.  The  Framers 
believed  that  the  necessity  of  secrecy  and  relative  dispatch  compelled 
the  exclusion  of  the  Congress  from  the  treaty  making  process.21  Since 
the  treaty  process  was  exclusively  committed  to  the  President  and  the 
Senate,  it  can  be  argued  that  the  Congress  should  not  be  allowed  to 
intrude  by  varying  a  treaty's  effect. 

Whatever  the  merits  of  the  arguments  to  the  contrary,  the  Supreme 
Court  has  unequivocally  come  to  the  conclusion  that  treaties  and  stat- 
utes are  equal.  Any  effort  to  challenge  this  basic  rule  would  be  diffi- 
cult indeed.  However,  there  is  a  canon  of  construction  that  statutes 
should,  if  possible,  be  construed  to  be  consistent  with  treaty  obliga- 
tions. This  is  based  on  the  theory  that  "the  intention  to  abrogate  or 
modify  a  treaty  is  not  to  be  lightly  imputed  to  the  Congress."  22  The 
Supreme  Court  has  not  hesitated  to  use  this  canon — often  quite  strin- 
gently— to  limit  the  effect  of  a  Congressional  enactment.  Chief  Jus- 
tice Marshall  once  ruled  that  "an  act  of  Congress  ought  never  to  be 
construed  to  violate  the  law  of  nations,  if  any  possible  other  construc- 
tions remains.  .  .  ." 23  (Emphasis  added.) 

More  reasonably,  the  Court  has  sometimes  required  that  the  intention 
to  supersede  a  treaty  "must  appear  clearly  and  distinctly  from  the 
words  used  in  the  statute." 24  Normally,  however,  the  Court  has  not 
invoked  the  canon  even  this  forcefully.  This  is  particularly  true  where 
the  intent  of  Congress  is  clear.  As  the  Court  stated  in  First  National 
Bank  v.  Walker  Bank  and  Trust  Co.  in  referring  to  the  National  Bank 
Act: 

It  is  not  for  us  to  so  construe  the  Acts  as  to  frustrate  tfhis 
clear-cut  purpose  so  forcibly  expressed  by  both  friend  and 
foe  of  the  legislation  at  the  time  of  its  adoption.25 

»  Arts.  65-6C  of  The  Netherlands  Constitution,  and  art.  55  of  the  French  Constitution 
of  1958.  Article  65  of  The  Netherlands  Constitution  reads  as  follows:  "Clauses  of  inter- 
national agreement!  by  whose  content  everyone  is  hound  shall  acquire  binding  force  upon 
their  publication.  The  publication  of  international  agreements  shall  be  subject  to  statutory 
regulation. "  Article  66  reads  :  "Legislative  provisions  in  force  within  the  Kingdom  shall 
M..t  be  applied  In  cases  in  which  such  an  application  would  be  incompatible  with  clauses 
by  which  everyone  is  bound  contained  in  agreements  which  have  been  concluded  either 
before  or  after  the  entry  into  force  of  such  provisions."  Article  50  of  the  French  Constitu- 
tion provides:  "Treaties  or  agreements  duly  ratified  or  approved  shall,  upon  their  publica- 
tion, have  an  authority  superior  to  that  of  the  laws,  sublect.  for  each  agreement  or  treaty. 
to  Iti  application  by  the  other  party."  Snsse.  The  Common  Market:  Between  International 
Law  and  Municipal  Law,  75  Yalb  L.J.  095,  706-07  (1966). 

20  L,  iiknmv.  tupra  aote  12,  at  104. 

11  2  Parrand,  Tub  Recoups  OF  the  Federal  Convention  297    392    538    540    548  (1911). 

■  Pigeon  River  Improvement,  Slide  and  Boom  Co.  v.  Charles  W.  Cox.  Ltd..'  291  U.S.  at 
138    (19.44).   Be€  aiHn   Menominee  Tribe  v.  United  States.   391    U.S.  404.  413,    (1968). 

"Murray  v.  The  Schooner  Charmlnpr  Retsv.  0  U.S.    (2  Cranch)    64,  118  (1804).  See  also 

Laorltzen  v.  Lareen,  845  U.S.  571.  578  (1953). 

•tV'^"^^  v  Lee  Yen  Tal.  185  U.S.  213.  221  (1902);  cf.  Stephens  v.  Cherokee 
nn888n'  483-84   (1899).  See  also  Whitney  v.  Robertson,  124  U.S.  190,  194 

M3A5  U.S.  2r,2,  201   (196(5). 
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In  the  instant  case  as  well,  the  "clear-cut  purpose"  of  the  legisla- 
tion involved  was  forcibly  expressed  by  the  actions  of  its  friends  (at 
least)  when  it  was  adopted. 

III.  Specific  Background 

A.  The  Byrd  Amendment 

The  United  States  supported  all  the  Rhodesia  resolutions  in  the 
United  Nations  and  established  machinery  within  the  government  to 
accomplish  compliance.26  This  support  was  persistently  challenged  in 
Congress.27  After  some  five  years  of  effort,  the  embargo's  opponents 
introduced  an  amendment  to  the  United  Nations  Participation  Act 
mandating  partial  withdrawal  from  the  sanctions  apparatus.28  In  the 
House  of  Representatives,  the  bill  was  sent  to  the  Foreign  Affairs 
Committee,  and  then  to  the  Subcommittee  on  International  Organiza- 
tions and  Movement.  In  the  Senate,  an  equivalent  statute  was  assigned 
to  the  Senate  Foreign  Relations  Committee. 

The  bill  did  no  fare  well  in  these  internationally-minded  quarters. 
As  a  result,  its  backers  attempted  a  jurisdictional  ploy.  They  deleted 
all  reference  to  the  United  Nations,  Rhodesia,  or  the  embargo,  and  re- 
drafted the  language  in  terms  of  national  security  and  strategic  ma- 
terials.29 As  a  result,  the  specific  purpose  of  the  Amendment  is  not  clear 
on  its  face.  More  importantly,  however,  this  stratagem  enabled  the 
bill's  sponsors  to  move  it  into  the  Armed  Services  Committees  where 
it  was  easily  attached  to  the  Military  Procurement  Act  of  1971.  In  this 
form  the  so-called  Byrd  Amendment  was  passed  by  both  Houses : 

Notwithstanding  any  other  provision  of  law,  on  and  after 
January  1,  1972,  the  President  may  not  prohibit  or  regulate 
the  importation  into  the  United  States  of  any  material  deter- 
mined to  be  strategic  and  critical  pursuant  to  the  provisions 
of  this  act,  if  such  material  is  the  product  of  any  foreign 
country  or  area  not  listed  as  a  Communist-dominated  country 
or  area  in  general  headnote  3(d)  of  the  Tariff  Schedules  of 
the  United  States  (19  U.S.C.  1202) ,  for  so  long  as  the  importa- 
tion into  the  United  States  of  material  of  this  kind  which  is 
the  product  of  such  Communist-dominated  countries  or  areas 
is  not  prohibited  by  any  provision  of  law.30 

Inasmuch  as  Southern  Rhodesia  is  not  a  communist-controlled 
country,  and  since  the  United  States  imports  large  quantities  of  chro- 
mite  from  the  Soviet  Union,  the  Amendment  authorized  the  resump- 
tion of  trade  between  the  United  States  and  Southern  Rhodesia.  In 
compliance,  President  Nixon  directed  the  Office  of  Foreign  Assets  Con- 
trol to  issue  a  General  License  allowing  the  importation  of  various 
materials  from  Southern  Rhodesia.31 


*  After  Resolution  232,  President  Johnson  issued  an  Executive  Order  to  assure  com- 
pliance. Exec.  Order  No.  11322,  3  C.F.R.  441  (1971).  He  issued  a  second  Executive  Order  on 
July  29,  196S,  which  was  designed  to  implement  the  comprehensive  sanctions  of  Resolution 
253.  Exec.  Order  No.  11419,  3  C.F.R.  452  (1971). 

27  See  D.  Polan,  Irony  in  Chrome,  the  Byrd  Amendment  Two  Years  Later  (Interim 
Report  of  the  Special  Rhodesian  Project  of  the  Carnegie  Endowment  for  International 
Peace),  at  3  (1973). 

»  22  U.S.C.  §287  (c)(d)  (1970). 

■  D.  Polan,  supra  note  27.  at  3-12. 

8°  50  U.S.C.  §  98  (Supp.  I,  1971). 

81  37  Fed.  Reg.  1108  (1972). 
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B.  Standing 

Before  a  litigant  can  argue  the  merits  of  his  case,  he  must  estab- 
lish that  he  has  standing  to  sue.  In  this  respect,  the  central  question 
is  not  whether  the  issue  itself  is  justiciable,  but  whether  the  plaintiff 
is  the  proper  party  to  request  an  adjudication  of  it.  As  the  Supreme 
Court  has  expressed  it,  "the  question  of  standing  is  whether  the  dis- 
pute sought  to  be  adjudicated  will  be  presented  in  an  adversary  con- 
text and  in  a  form  historically  viewed  as  capable  of  judicial  resolu- 
tion." 32 

The  Court  has  evolved  several  interrelated  standing  requirements. 
The  first  is  that  of  injury  in  fact.  This  supposedly  guarantees  that  the 
complainants  will  have  sufficient  personal  interest  in  the  controversy 
to  insure  concrete  adverseness  in  the  presentation  of  the  issue.  Injury 
in  fact  has  been  rather  broadly  defined ;  the  Supreme  Court  has  held 
that  the  interest  harmed  may  be  aesthetic,  conservational,  environ- 
mental, or  recreational,  as  well  as  economic.33  The  second  requirement 
is  that  the  claim  be  arguably  within  the  zone  of  interest  sought  to  be 
protected  by  the  law  in  question.  Finally,  there  is  the  notion  that  stand- 
ing requires  a  "logical  nexus  between  the  status  asserted,  and  the  claim 
sought  to  be  adjudicated."  34  The  law  of  standing,  which  the  Supreme 
Court  has  called  a  "complicated  specialty  of  federal  jurisdiction,"  is 
quite  amorphous.35  In  any  particular  situation,  it  can  be  extremely 
difficult  to  apply  the  standing  rules  precisely.  Nevertheless,  it  is  possible 
to  identify  one  main  characteristic  underlying  the  vague  terms  of 
injury  in  fact  and  logical  nexus.  In  general,  federal  courts  have  de- 
manded that  plaintiffs  demonstrate  a  causal  relationship  between  their 
claimed  injuries  and  the  action  which  they  challenge.  For  instance,  in 
Association  of  Data  Processing  Service  Organizations,  Inc.  v.  Camp, 
the  Court  stated  that  "the  first  question  is  whether  the  plaintiff  alleges 
that  the  challenged  action  has  caused  him  injury  in  fact."  3G  In  a  case 
a  year  earlier  the  Court  observed  that : 

[A]ppellant  has  alleged  that  the  Act's  administration  was 
the  direct  cause  of  sufficient  injury.  .  .  .  T\Te  are  not  pre- 
sented with  a  case  in  which  an  injury  to  appellant  is  merely 
a  collateral  consequence  of  the  actions  of  the  investigative 
body.37 

In  essence,  analysis  of  the  controlling  case  law  "makes  it  clear  that 
the  requisite  'injury  in  fact'  is  not  present  when  'injury  is  not  direct'' 
but  is  attenuated  at  best.  Johnson  v.  Morton,  45G  F.2d  68  (5th  Cir. 
1972)." 38  v 

IV.  The  Lower  Court  Decision 

The  passage  of  the  Byrd  Amendment  and  the  subsequent  issuance 
of  a  Genera]  License  led  a  group  of  plaintiffs  headed  by  Congressman 
( iharles  Diggs  to  bring  an  action  in  the  District  Court  for  Washington, 

Cohen,  892  U.S.  S3,  101  (1968). 

o.iation  of  Data  Processing  Service  Organizations,  Inc.  v.  Camp,  397  U.S.  150,  152 

1  iiit  v.  Cohen,  302,  U.S.  at  104 

SEPi1^  .s""""  J*  '"'''  Chapman  r.  FPC,  345  U.S.  153,  150  (1953). 
*°.',07  ii.s.  nt  1S8  (emphasis  supplied), 
w  Jenkins  v.  McKeithen.  898  U.S.  411.  424  (11)09)  (emphasis  supplied). 

9.  T^Xha^Jpfr  Carblde  °0rp)  at  24'  6iv11  No-  773"71  <DDC'  flled  June 
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D.C.  Congressman  Diggs  alleged  that  the  Byrd  Amendment  did  not 

and  could  not  authorize  the  issuance  of  such  a  license,  for  it  would  be 
contrary  to  United  States  treaty  obligations.  Diggs  requested  a  per- 
manent injunction  preventing  the  importation  01  metallurgical  enro- 
mite  and  other  materials  from  Southern  Rhodesia.   Plaintiffs  also 

sought  a  permanent  mandatory  order  directing  government  officials  to 
seize  and  impound  items  illegally  imported  into  the  United  States. 
Finally,  they  asked  for  a  declaratory  judgment  holding  the  General 
License  null  and  void.39 

The  court  first  considered  whether  standing  had  been  established. 
Plaintiffs  argued  that  the  illegal  Rhodesian  government  might  not 
have  been  able  to  continue  if  the  Byrd  Amendment  had  not  been 
passed.  Accordingly  they  argued  that  they  had  been  directly  injured  by 
the  Congressional  action.  However,  the  court  stated  that  the  injury  to 
the  plaintiffs  had  stemmed  "  originally  and  wholly  from  the  fact  that 
the  white  minority  government  still  reigned  in  Rhodesia."  J0  Therefore, 
it  concluded  that  the  Congressional  action  did  not  suffice  to  create 
either  injury  in  fact  or  a  federal  nexus  to  the  injury  suffered  by  plain- 
tiffs. As  a  result,  the  court  granted  the  defendant's  motion  for  summary 
judgment.  The  court  also  stressed  that  the  issues  raised  were  not  justici- 
able. It  stated  that,  "Congress  has  the  Constitutional  authority  to 
abrogate,  in  whole  or  in  part,  the  treatv  obligations  of  the  United 
States." 41 

V.  The  Ixstaxt  Case 

On  appeal,  the  Circuit  Court  first  considered  the  question  of  stand- 
ing, a  hurdle  which  the  appellants  had  found  insuperable  below.  After 
surveying  the  allegations  of  various  personal  injuries,  the  court  ruled 
that  the  "injury  in  fact"  test  had  been  amply  satisfied.42  In  doing  so, 
the  court  recognized  injuries  which  were  both  indirect  and  speculative. 
Obviously,  the  Byrd  Amendment  could  not  be  said  to  directly  affect 
the  continuing  injury  suffered  by  the  appellants,  for  that  would  de- 
pend as  well  on  the  United  Nations  sanctions  apparatus  and  Rhodesian 
politics.  There  was  also  no  guarantee  that  American  participation  in 
the  sanctions  would  have  any  ameliorative  effect  whatsoever  on  the  ap- 
pellants' injuries.  Presumably,  they  would  continue  so  long  as  the 
Ian  Smith  government  remained  in  power.  Since  the  rebel  government 
had  persevered  even  while  the  embargo  was  being  observed,  it  was  not 
clear  that  the  United  States'  withdrawal  had  strengthened  the  regime. 
In  sum,  the  nature  and  extent  of  any  injury  remained  speculative. 

The  court  also  held  that  the  claim  was  arguably  within  the  zone 
of  interests  sought  to  be  protected  by  the  law  in  question.  The  court 
reasoned  that  Security  Council  Resolution  232  "was — and  is — an  at- 
tempt by  means  of  concerted  international  pressure  to  turn  the  Rho- 
desian government  away  from  the  course  of  action  which  had  resulted 
in  the  adverse  circumstances  experienced  by  appellants."  43  Thus,  it 


38  Brief  for  plaintiffs  at  1,  Civil  No.  773-71  (D.D.C.,  filed  June  9.  1972).  The  numerous 
plaintiffs  claimed  a  wide  variety  of  injuries.  They  ranged  from  those  suffered  hy  United 
States  Representatives  and  Rhodesian  citizens  who  were  denied  entry  into  Southern  Rho- 
desia, to  those  of  a  class  of  authors,  led  by  Gore  Vidal,  whose  books  were  banned  by  the 
Rhodesian  government. 
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concluded  that  the  appellants  were  among  the  resolution's  intended 
■beneficiaries. 

Finally,  the  court  reviewed  the  notion  that  standing  requires  a 
'•logical  nexus  between  the  status  asserted  and  the  claim  sought  to  be 
adjudicated/'44  This  requirement  presumes  that  it  is  appropriate  for 
the  court  to  view  the  substantive  issues  to  determine  whether  the 
proper  party  is  before  it;  but,  the  court  questioned  whether  it  added 
anything  to  the  other  two  elements  of  standing — the  formulation 
could  be  more  closely  related  to  the  merits  of  the  claim  than  to  the 
existence  of  standing  to  assert  it.45  Following  its  characterization  of 
the  logical  nexus  requirement,  the  court  disputed  the  District  Court's 
finding  that  "the  causal  relationship  of  the  appellants'  claim  to  the 
challenged  acts  was  too  tenuous  to  confer  standing."46  The  District 
Court  believed  that  the  appellants'  quarrel  was  with  the  Rhodesian 
government.  The  Circuit  Court  stated  that  the  appellants  were  com- 
plaining about  "illegal  present  action  by  the  United  States"  which 
undermines  the  effectiveness  of  the  United  Nations  sanctions.47  As  a 
result,  appellants'  quarrel  was  with  the  United  States  and  not  with 
the  Rhodesian  government.  The  Circuit  Court  recognized  the  pos- 
sibility that  economic  sanctions  would  prove  ineffective,  but  noted  that 
the  United  Nations  action  constituted  the  appellants'  "only  hope."48 
And  so,  "despite  the  fact  that  "appellants'  plight  stems  initially  from 
acts  done  by  Southern  Rhodesia,"  the  court  found  that  the  standing 
requirements  had  been  satisfied.49 

After  determining  that  at  least  some  of  the  appellants  had  stand- 
ing to  bring  the  action,  the  Circuit  Court  examined  the  lower  court's 
conclusion  that  non- justiciability  would  require  dismissal.  In  char- 
acterizing the  Byrd  Amendment  as  an  effort  to  abrogate  "one  aspect 
of  our  treaty  obligation  under  the  U.N.  Charter,"  the  District  Court 
had  emphasized  that  Congress  could  nullify  a  treaty  in  whole  or  in 
part.50 

The  Circuit  Court  observed  that  the  appellants  did  not  seriously 
d  ispute  "the  Constitutional  power  of  Congress  to  set  treaty  obligations 
at  naught."  51  Rather,  they  argued  that  the  United  States  commit- 
ment to  the  United  Nations  was  stronger  than  an  ordinary  treaty, 
and  that,  as  a  result,  a  United  Nations  Security  Resolution  could  bo 
oven-ridden  only  if  the  United  States  were  willing  to  withdraw  en- 
tirely from  the  world  body.  The  Court  dismissed  this  argument  by 
stating  that  there  was  no  evidence  that  membership  was  "intended  to 
be  on  the  all-or-nothing  basis  suggested  by  the  appellants."  82 

Appellants  also  attempted  to  demonstrate  that  Congress  had  not 
intended  to  compel  the  President  to  violate  the  Security  Council's 
Resolution.  The  Byrd  Amendment  states  that  the  President  may  not 
ban  importation  of  critical  and  strategic  materials  so  long  as  impor- 
tation from  Communist  countries  is  allowed.  Appellants  construed 
t  he  language  as  leaving  the  President  two  alternatives  other  than  vio- 
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lating  the  resolutions.  The  President  could  ban  importation  of  these 
materials  from  Communist  countries,  or  he  could  have  the  materials 
removed  from  the  roster  of  strategic  and  critical  material-. 

Appellants  then  cited  the  canon  of  construction  that  a  statute 
should  be  construed,  if  possible,  as  being  compatible  with  a  treaty,  and 
argued  that  the  Byrd  Amendment  should  not  be  construed  as  com- 
pelling the  President  to  take  either  of  the  alternative  steps.  The  court 
responded  : 

But  these  alternatives  raise  questions  of  foreign  policy 
and  national  defense  as  sensitive  as  those  involved  in  a  deci- 
sion to  honor  or  abrogate  treaty  obligations.  To  attempt  to 
decide  whether  the  President  chose  properly  among  the  three 
alternatives  confronting  him  "would  be  not  to  decide  a  politi- 
cal controversy,  but  to  assume  a  position  of  authority  over 
the  governmental  acts  of  another  and  co-equal  department, 
an  authority  which  plainly  we  do  not  possess.  Frothingham 
v.  Mellon,  262  U.S.  447, 489  ( 1923)."  53 

The  court  further  stated  "that  there  can  be  no  blinking  the  purpose 
and  effect  of  the  Byrd  Amendment.  It  was  to  detach  this  country  from 
the  U.N.  boycott  of  Southern  Rhodesia  in  blatant  disregard  of  our 
treaty  undertakings."  54  Thus,  the  court  concluded  that  the  Amend- 
ment had  not  provided  the  President  with  any  options,  and,  even  if  it 
had,  it  would  not  have  been  appropriate  for  the  court  to  intervene.  As 
they  summarized  the  situation : 

Under  our  Constitutional  system,  Congress  can  denounce 
treaties  if  it  sees  fit  to  do  so,  and  there  is  nothing  the  other 
branches  of  government  can  do  about  it.  We  consider  that  this 
is  exactly  what  Congress  has  done  in  this  case 55 

VI.  Conclusion 

Diggs  v.  Shultz  reaffirmed  and  expanded  the  doctrine  that  Congress 
has  the  power  to  abrogate  the  domestic  effect  of  a  treaty.  In  the  past, 
this  doctrine  has  been  most  often  invoked  to  justify  Congressional 
action  in  areas  covered  by  treaties  dealing  with  alien  rights.  The  treat- 
ies abrogated  by  Congress  were  often  quite  old.  In  the  instant  case,  the 
court  was  faced  with  nullification  of  an  unprecedentedly  substantial, 
and  very  recent,  commitment.  Not  surprisingly,  appellants  strongly 
urged  that  a  rule  conceived  and  formulated  to  deal  with  conflicts  be- 
tween a  statutes  and  alien  treaties  could  not  appropriately  be  applied 
to  a  conflict  between  a  statute  and  the  United  Nations  Charter.  How- 
ever, the  doctrine  of  Congressional  abrogation  is  too  firmly  rooted  in 
precedent  and  the  theory  of  separation  of  power  to  be  radically  nar- 
rowed. As  a  result,  a  court  will  only  look  for  a  principled  manner  in 
which  to  avoid  application  of  the  doctrine. 

Over  the  years  the  courts  have  often  used  construction  to  mitigate 
the  effect  of  the  rule.  As  previously  noted,  the  canon  that  a  statute 
should  be  construed,  if  possible,  to  be  consistent  with  a  treaty  has  been 
pressed  upon  the  courts  with  varying  degrees  of  success.  In  Diggs,  the 
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court  declined  to  resort  to  the  canon,  for  it  felt  that  the  legislative 
history  was  clear  and  conclusive.  The  Congress  fully  intended  to 
end  full  United  States  participation  in  the  sanctions  program,  and  the 
court  was  not  inclined  to  frustrate  the  Congress'  aim.  Appellants  prof- 
fered a  series  of  possible  constructions,  but  they  were  patently  tor- 
tured and  the  court  was  well  advised  to  reject  them. 

Perhaps  the  most  exceptional  aspect  of  the  Circuit  Court's  decision 
concerns  standing.  To  begin  with,  the  decision  is  partly  based  on  a 
Security  Council  Resolution,  for  the  court  stated  that  the  appellants 
were  the  intended  beneficiaries  of  Resolution  232.56  Curiously,  the 
court  provided  no  further  explanation  for  this  statement.  It  may  have 
assumed  that  the  Resolution  became  part  of  United  States  law  pursu- 
ant to  the  United  Nations  Participation  Act;  or  it  may  have  deemed 
the  Resolution  a  self-executing  treaty  commitment.  Significantly,  ac- 
ceptance by  the  Supreme  Court  of  the  theory  that  beneficiaries  of  inter- 
national law  can  assert  federal  standing  rights  could  open  the  federal 
system  to  a  whole  new  range  of  cases. 

In  any  event,  it  is  beyond  dispute  that  the  Circuit  Court  applied  the 
standing  requirements  in  an  exceedingly  lenient  manner.  Certainly  a 
trend  towards  liberalization  of  standing  can  be  discerned  in  recent 
Supreme  Court  decisions,  but  analysis  of  the  evolving  law  does  not  re- 
veal that  standing  requirements  have  become  as  flexible  as  the  Diggs 
decision  might  lead  us  to  believe,57  In  fact,  if  the  court's  interpretation 
of  the  standing  requirements  was  adopted,  a  virtually  limitless  array  of 
appellants  could  successfully  establish  injury  in  fact  and  the  requisite 
nexus.  It  is  well  to  remember  that  the  Supreme  Court  has  required  a 
causal  relationship  between  the  claimant's  injury  and  the  allegedly 
illegal  action.  The  Circuit  Court's  acceptance  of  a  speculative  and 
indirect  injury  in  Diggs  does  not  seem  justifiable.  In  fact,  the  District 
Court  decision  seems  to  rest  on  much  sounder  ground. 

Why  did  Diggs  depart  from  generally  accepted  standing  require- 
ments ?  In  reflecting  upon  this  question  one  cannot  avoid  observing  that 
the  decision  is  suffused  with  concern  and  even  frustration  over  its 
result.  The  court  obviously  did  not  relish  applying  the  doctrine  of 
Congressional  abrogation  so  as  to  uphold  a  clear  violation  of  interna- 
tional law.  Under  American  law,  however,  it  had  little  alternative. 

Given  tins,  the  Court  may  have  stretched  the  standing  rules  in  order 
to  gain  the  opportunity  to  discuss  the  issues.  Realizing  that  it  could 
not  rev(  rse  the  course  chosen  by  Congress,  it  may  have  wanted  to 
emphasize  the  international  legal  effect  of  the  Congressional  action. 
Applying  the  standing  rules  strictly  might  have  necessitated  dismiss- 
ing (lie  case  without  further  discussion.  As  it  was,  the  court  was  able 
to  state  that  the  purpose  of  the  Byrd  Amendment  was  "to  detach  his 
country  from  the  U.N.  boycott  of  Southern  Rhodesia  in  blatant  dis- 
regard of  our  treaty  obligations.'"68  Later  on,  it  called  the  United 
States  a  "certa  in  <  reaty  violator."  59 

Another  justification  for  the  court's  interpretation  of  the  standing 
requirements  could  center  on  a  theory  of  allowing  greater  court  access 
to  elected  onblie  representatives,  such  as  the  Congressmen  plaintiffs  in 

»J4.  .-it   160 

"Association    of   Data    Processing   Service   Organizations,    Inc.    v.    Camp.   897   US.    150. 
i  52  1 1969  I   Bee  <ii*n  Blast  v.  Cohen,  392  U.S.  83  (1908). 
M470  p.2d  al  46& 

80  Id.   at   467 


239 

this  case.60  The  court  does  not  offer  this  as  an  explanation  for  its  ruling, 
but  it  is  conceivable  that  it  recognized  the  Congressmen's  special  posi- 
tion. Certainly,  it  can  be  argued  that  some  standing  decisions  treal 
Congressmen  more  leniently  than  they  do  other  Litigants.61  Analysis 
also  suggests  that  the Diggs  precedent  will  not  be  persuasive — it  is  sim- 
ply too  far  divorced  from  present  standing  theory  to  be  t  reated  as  any- 
thing but  an  aberration.  Nevertheless,  it  is  possible  that  the  decision 
will  be  rationalized  and  accepted  in  the  future  fcr  litigants  in  similar 
special  positions. 

Although  the  District  and  Circuit  Courts  applied  the  standing  re- 
quirements differently,  they  both  agree  that  the4  issues  involved  were 
not  justiciable.  Insofar  as  they  were  concerned,  a  decision  on  the  merits 
in  Diggs  was  made  impossible  by  the  political  question  doctrine.  As  a 
general  rule  courts  have  felt  powerless  to  decide  large  questions  of 
basic  policy  in  foreign  affairs.  As  the  Supreme  Court  stated  over 
twenty  years  ago : 

Such  decision  are  wholly  confided  by  our  government  to  the 
political  departments  of  the  government.  Executive  and  Leg- 
islative. They  are  delicate,  complex,  and  involve  large  ele- 
ments of  prophecy.  They  are  and  should  be  undertaken  only 
by  those  directly  responsible  to  the  people  whose  welfare  they 
advance  or  peril.  They  are  decisions  of  a  kind  for  which  the 
Judiciary  had  neither  aptitude,  facilities  nor  responsibility 
and  which  has  long  been  held  to  belong  in  the  domain  of 
political  power  not  subject  to  judicial  intrusion  or  inquiry.62 

Certainly  Diggs  is  a  classic  example  of  this  sort  of  political  question. 
Diggs  does  "resound  with  political  and  foreign  policy  considera- 
tions." 63  Whatever  one  may  think  of  the  merits  of  the  Byrd  Amend- 
ment, it  is  still  significant  that  the  Congressmen  and  Senators  who 
voted  for  it  are  answerable  to  the  people,  while  judges  are  not. 

Without  denying  the  importance  of  Diggs  as  a  domestic  legal  deci- 
sion, the  overarching  significance  of  the  Byrd  Amendment  is  still  its 
devastatingly  corrosive  impact  on  the  international  legal  order.  In 
many  ways,  the  United  Nations  was  damaged  most  severely.  As  one  of 
the  founders  of  the  world  body,  and  its  chief  patron,  the  United  States 
has  always  stressed  the  importance  of  collective  security.  In  fact,  the 
United  States  has  sacrificed  a  great  deal  in  helping  to  develop  the 
United  Nations'  enforcement  capacities.  Thus,  the  United  States  deci- 
sion to  violate  its  commitment  seems  especially  senseless,  for  it  served 
to  undermine  a  major  effort,  made  with  the  overwhelming  support  of 
the  membership,  to  effectuate  the  will  of  the  international  community. 
Without  presuming  that  the  embargo  has  been  observed  in  good  faith 
by  all  other  countries,  it  is  significant  that  only  three  other  countries 
have  formally  refused  to  observe  the  embargo — Switzerland,  Portugal, 
and  South  Africa.  Switzerland  is  not  a  member  of  the  United  Nations 
and  as  such  is  not  bound  bv  Securitv  Council  resolutions.  South  Africa 


60  Charles  Diggs,  Shirley  Chisholm,  William  Clay.  George  Collins.  John  Conyers,  Ronald 
Dellums.  Walter  Fauntroy.  Augustus  Hawkins,  Ralph  Metcalfe,  Parren  Mitchell,  Robert 
Nix,  Charles  Rangel,  and  Louis  Stokes. 
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and  Portugal  both  maintain  white  minority  regimes  and  comprise, 
with  Southern  Rhodesia,  the  "white  redoubt"  of  Southern  Africa.64 

On  another  level,  there  can  be  little  doubt  that  the  Congressional 
abrogation  damaged  the  very  fabric  of  international  law.  Since  the 
time  of  Woodrow  Wilson,  the  United  States  has  frequently  taken  the 
lead  in  nurturing  the  law  of  nations.  Our  commitment  has  never  been 
total,  but  we  have  exercised  a  measure  of  moral  authority.  The  passage 
of  the  Byrd  Amendment  and  the  President's  subsequent  acquiesence 
may  not  have  destroyed  our  moral  authority,  but  it  certainly  stands 
diminished.  As  a  result,  we  may  now  find  it  even  more  difficult  to  con- 
vince others  to  abide  by  their  obligations  and  to  respect  the  rights  of 
other  states. 

Some  observers  may  be  unmoved  by  the  argument  that  the  Byrd 
Amendment  has  weakened  the  force  of  international  law.  They  may 
believe  that  international  law  is  most  often  invoked  in  an  attempt  to 
construct  ex  post  facto  legitimations  of  pragmatic  political  acts.  Never- 
theless, there  are  other  reasons  for  regretting  the  passage  of  the  Byrd 
Amendment.  There  can  be  little  doubt  that  it  was  exceedingly  damag- 
ing to  the  United  States  diplomatically.  One  obvious  example  comes  to 
mind : 

[TJhere  are  forty-two  votes  in  the  United  Nations  [in 
Africa]  ;  forty-two  votes  out  of  one  hundred-thirty-two,  and 
it  is  terribly  important  to  us  from  a  plain  political  stand- 
point.65 

More  specfically,  David  Newsom,  the  Assistant  Secretary  of  State 
for  African  Affairs,  stated  in  June  1973 : 

In  my  four  years  as  Assistant  Secretary  the  exemption  on 
Rhodesian  Sanctions  has  been  the  most  serious  blow  to  the 
credibility  of  our  African  policy.  While  you  and  I  in  our 
travels  may  not  encounter  strong  expressions  on  this  subject, 
our  Ambassadors  in  certain  key  countries  emphasize  the  im- 
portance of  this  issue  in  the  basic  attitudes  of  these  countries 
toward  us.  The  fact  that  we  have  in  African  eyes  chosen  to  go 
counter  to  a  mandatory  Security  Council  resolution  and  have 
for  our  own  purposes  weakened  sanctions  suggest  to  the 
Africans  that  we  do  not  attach  importance  to  the  institutions 
and  issues  of  significance  to  them.60 

At  this  point  the  reader  may  wonder  what  American  interests  tne 
Byrd  Amendment  intended  to  advance.  In  essence,  the  Amendment's 
Supporters  concentrated  on  two  points — national  security  and  the 
domestic  economy.  As  they  put  it,  the  embargo  an  Rhodesian  chrome 
had  mad'  the  United  States  dangerously  reliant  on  the  Soviet  Union 
tor  supplies  of  a  "si  rategic  material. "  chrome.  Backers  of  the  Amend- 
ment also  argued  thai  the  embargo  placed  the  United  States  ferro- 
chrome  industry  at  a  competitive  disadvantage,  for  ''companies  in 
other-  nations  were  violating  sanctions  and  using  Rhodesian  chrome 
to  undercut  American  producers/'07 
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-    \  remark  by  the  Cornier  Representative  of  the  United  States  to  the  United  Nations. 
George  Bush,  in  March  of  1972,  after  returning  from  a  trip  to  Africa.  Id.  at  13. 
**  Id.  at  14. 
«  /-/    at  111-lv. 
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Unfortunately,  passage  of  the  Byrd  Amendment  did  not  lead  to 
even  the  limited  benefits  promised  b}T  its  proponents.  As  the  (  lamegie 
Endowment  Report  on  Rhodesia  has  noted,  the  United  States  is  now 
more  dependent  on  the  Soviet  Union  for  chrome  "because  the  U.S.S.R. 
lowered  its  prices  and  achieved  a  larger  share  of  the  chrome  market."  r'H 
In  addition,  the  Amendment  has,  if  any  thing,  hurt  the  domestic  econ- 
omy. Relatively  little  Rhodesian  chrome  has  been  imported  since  the 
passage  of  the  Amendment,  but  the  "flood"  of  low  cost  Rhodesian 
ferrochrome  has  badly  damaged  the  viability  of  the  American  ferro- 
chrome  industry.  Two  major  corporations,  Ohio  Ferroalloys  and  Foote 
Mineral  Company,  have  been  forced  to  suspend  ferrochrome  ora- 
tions since  the  passage  of  the  Byrd  Amendment.  On  top  of  everything 
else,  the  Byrd  Amendment  cost  758  American  jobs.69 

It  is  important  to  place  the  court's  role  in  Dlggs  in  proper  perspec- 
tive. During  the  last  twenty  years  we  have  come  to  expect  the  judiciary 
to  take  the  lead  in  areas  where  the  political  branches  have  not  ful- 
filled their  responsibilities.  Thus  in  the  1950's  and  1960's  the  Supreme 
Court  brought  about  change  in  areas  such  as  civil  rights,  reapportion- 
ment, and  criminal  procedure.  Considering  the  devastating  impact  of 
the  Byrd  Amendment,  it  is  not  surprising  that  some  expected  an 
activist  court  to  step  in  once  again  with  a  curative  decision.  This  was 
an  unrealistic  expectation,  however,  for  the  courts  have  been  assiirned 
a  marginal  role  by  the  Constitution  in  the  conduct  of  foreign  a  If  airs. 
As  a  result,  the  Circuit  Court  could  do  no  more  than  express  its  pro- 
found disapproval  of  the  Byrd  Amendment's  "blatant  disregard  of 
our  treaty  undertakings."  70 

While  the  Judiciary  has  a  responsibility  to  protect  democracy's 
enduring  values,  it  has  neither  the  duty  nor  the  power  to  play  a  similar 
role  in  the  international  sphere.  The  responsibility  to  nurture  and 
enforce  the  concepts  of  international  cooperation  and  international 
law  devolves  upon  the  political  branches  of  government ;  and  neither 
branch  has  fulfilled  that  duty  here.  The  Executive  branch  was  both 
informed  and  interested,  but  it  failed  to  display  even  its  normal  degree 
of  leadership.  The  State  Department  voiced  its  opposition  to  the 
Amendment,  but  its  efforts  to  discourage  the  bill's  adoption  were  not 
truly  effective.71  Once  the  bill  was  passed,  the  President  could  have 
side-stepped  its  mandate,72  or  could  even  have  vetoed  it  altogether. 
This  would  have  seemed  generally  appropriate,  for  as  chief  of  state 
and  director  of  American  foreign  policy,  he  should  be  the  chief  con- 
servator of  international  law.  Yet,  he  chose  to  do  neither:  but.  in  fact, 
moved  with  relative  alacrity  to  issue  a  general  license.  His  action  takes 
on  greater  significance  in  light  of  his  past  willingness  to  veto  bills  or 
impound  funds  when  he  felt  that  his  discretion  was  being  limited. 
Clearly,  the  Byrd  Amendment  impinged  substantially  on  the  Presi- 
dent's discretion  to  make  foreign  political  and  economic  policy;  and 
yet,  in  this  case,  he  seemed  entirely  willing  to  comply  with  the  Amend- 
ment's directions. 


88  Id  at  iv. 

» Id.  at  25-26. 

70  470  F.2d  at  467. 

"The  task  of  opposing  the  Amendment  fell  mainly  to  Assistant  Secretary  of  State  for 
African  Affairs  David  Xewsom. 

72  The  President  could  have  removed  chrome  from  the  list  of  strategic  and  critical 
materials. 
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Opposition  in  the  Congress  was  no  less  ineffective.  The  bill's  sup- 
porters, a  small  cadre  of  lobbyists  and  legislators,  were  quite  skill- 
ful ;  and,  there  was  another  important  factor : 

The  Byrd  Amendment  intruded  little  into  the  conscious- 
ness of  most  members  of  Congress.  Absenteeism  therefore 
played  a  large  role  in  deciding  the  result.  The  vote  in  the 
Senate  was  close,  and  much  depended  on  which  Senators  hap- 
pened to  be  there.73 

Thus,  in  passing  the  Byrd  Amendment,  a  generally  listless  Congress 
also  failed  to  fulfill  its  role  as  a  protector  of  international  law.  As  a 
result,  it  could  be  argued  that  the  final  decision  was  committed  to  the 
President.  Nevertheless,  both  branches  must  be  held  responsible  for 
the  Byrd  Amendment's  disastrous  impact  on  American  foreign  policy, 
international  law,  and  the  development  of  human  rights. 

Stewart  Mills  Keid. 


73  D.  Polan  at  8. 
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rHE  POWER  OF  CONGRESS  AND  THE  PRESIDENT  IN 
INTERNATIONAL  RELATIONS:  THREE  RECENT  SU- 
PREME COURT  DECISIONS 

(By  Stefan  Riesenfeld) 


One  of  the  dark  spots  on  the  map  of  federal  powers,  the  features  of 
which  have  become  more  and  more  definite  through  the  incessant 
explorations  of  the  Supreme  Court,  is  the  power  of  the  federal  govern- 
ment in  the  conduct  of  foreign  relations,  the  most  important  aspect  of 
which  is  the  treaty  power.  The  scope  and  structure  of  this  power  are 
rague,1  and  it  is  therefore  of  great  interest  that  three  times  during  the 
last  year  and  a  half,  the  Supreme  Court  had  occasion  to  venture  into 
this  seldom  invaded  territory. 

The  first  occasion  was  the  case  of  Van  Der  Weyde  v.  Ocean  Trans- 
port Co.  Ltd.,2  decided  February  3,  1936;  the  second,  that  of  United 
States  v.  Curtiss-'W  right  Export  Corp.,3  handed  down  December  21, 
1936,  and  the  third,  the  case  of  United  States  v.  Belmont,4  decided 
May  3,  1937.  The  decisions  are  widely  divergent  in  their  importance 
and  elaboration  of  reasoning.  The  first  case  involved  the  jurisdiction 
of  the  federal  courts  in  a  libel  suit  against  a  vessel  of  a  Japanese 
corporation,  and  the  effect  of  an  international  treaty  upon  the  juris- 
diction ;  the  second  concerned  the  powers  of  the  President  of  the  United 
States  to  prohibit  the  sales  of  certain  goods,  such  as  arm?,  for  the 
purpose  of  safeguarding  the  neutrality  of  the  nation;  and  the  third 


1  See  (1)  Special  studies:  Butler,  The  Treaty-Making  Power  of  the  United  States 
(1902)  ;  Corwin,  The  President's  Control  op  Foreign  Relations  (1917)  ;  Crandall, 
Treaties — Their  Making  and  Enforcement  (2d  ed.  1916)  ;  Devlin,  The  Treaty  Power 
Under  the  Constitution  of  the  United  States  (1908)  :  Mathews.  American  Foreign 
Relations,  Conduct  and  Policies  (1928)  ;  Mitchell,  State  Interests  in  American 
Treaties  (1936)  ;  Wilcox,  The  Ratification  of  International  Conventions  (193;")  ; 
Wright,  The  Control  of  American  Foreign  Relations  (1922)  ;  Research  in  Interna- 
tional Law,  Harvard  Law  School  (1935)  Part  III,  Law  of  Treaties;  Butler,  Limitations 
of  the  Treaty-Making  Power  of  the  United  States  in  Matters  Coming  Within  the  Jurisdic- 
tion of  the  States  (1929)  23  Proc.  Am.  Soc.  Int.  Law  176:  Foster.  The  Treaty-Making 
Power  Under  the  Constitution  (1901)  11  Yale  L.  J.  69;  Henry,  When  Is  a  Treaty  Self- 
Executing  (1929)  27  Mich.  L.  Rev.  776;  Lenoir,  Treaties  and  the  Supreme  Court  (1933) 
1  U.  of  Chi.  L.  Rev.  702  ;  Moore,  Treaties  and  Executive  Agreements  (1905)  20  Pol.  Sci.  0 
385;  Nielsen.  Our  Methods  of  Giving  Effects  to  International  Law  and  Treaties  (1934) 
20  A.B.A.J.  503;  Scott,  Treaty-Making  tinder  the  Authority  of  the  United  States  (1934) 
28  Proc.  Am.  Soc.  Int.  Law  2;  Wilson,  International  Law  and  the  Constitution  (1933) 
13  B.  U.  L.  Rev.  234,  462;  (2)  General  works  on  constitutional  law:  Rawle,  A  View  of 
the  Constitution  of  the  United  States  of  America  (1825)  56  ff.,  314  ;  Sergeant, 
Constitutional  Law  (1822),  especially  at  p.  391  ;  3  Story.  Commentaries  on  the  Con- 
stitution of  the  United  States  (1833)  351  ff  ;  2  Tucker.  The  CONSTITUTION  of  the 
United  States  (1899)  720;  2  Watson,  The  Constitution  of  the  United  States  (1910) 
948  ff ;  Willis.  Constitutional  Law  of  the  United  States  (1936)  427  ;  1  Willcugiiry. 
The  Constitutional  Law  of  the  United  States  (2d  ed.  1929)  513  ff.  For  a  creneral 
bibliography  see  Library  of  Congress,  List  of  References  on  the  Treaty-Making 
Power  (1920). 

2  297  U.  S.  114. 

3  299  U.  S.  304. 

4  81  L.  Ed.  Adv.  Op.  715. 
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dealt  with  the  effect  of  Russian  recognition  by  the  United  States  and 
the  concomitant  relations  upon  the  validity  of  Russian  corporation 
decrees  in  American  courts.  The  opinion  of  the  Chief  Justice  in  the 
Van  Der  Weyde  case  is  short  and  of  rather  a  sweeping  character;  the 
opinions  in  the  other  two,  both  written  by  Mr.  Justice  Sutherland, 
contain  detailed  and  minute  discussions  of  the  problems  presented.  All 
three  cases,  however,  have  this  basic  problem  in  common :  the  problem 
of  the  powers  of  Congress  and  the  President  in  international  rela- 
tions. One  should  note  that  this  problem  is  not  so  much  one  of  the 
powers  of  the  national  government  as  such,  as  one  of  the  division  of 
these  powers  among  Congress,  the  President,  and  the  President  and 
the  Senate  together.5 

Congress  has  power  under  the  Constitution  "to  regulate  commerce 
with  foreign  nations,"  6  and  to  declare  war; 7  the  President  has  power 
by  and  with  the  advice  and  consent  of  the  Senate  to  make  treaties, 
provided  two-thirds  of  the  Senators  present  concur; s  and  the  Presi- 
dent alone  has  the  power  in  the  control  of  foreign  relations,  as  head  of 
the  state  vested  with  "the  executive  power."9  This  last  power  over 
international  relations  was  considered  as  the  essence  of  the  executive 
power  by  the  originator  of  the  doctrine  of  separation  of  powers — by 
Montesquieu  himself.  He  wrote :  "In  every  government  there  are  three 
sorts  of  power:  the  legislative;  the  executive,  in  respect  to  things  de- 
pendent on  the  law  of  nations:  and  the  executive  in  regard  to  things 
that  depend  on  the  civil  law."  10  As  Montesquieu  stated,  this  second 
executive  power  is  more  properly  called  the  judicial  power,  and  the 
first  "simply  the  executive  power  of  the  state."  American  decisions 
have  followed  his  views  and  accordinglv  considered  the  President's 
power  in  foreign  relations  as  a  special  federal  power  vested  in  him. 
Tims  an  early  decision  of  the  Supreme  Court  contrasts  the  President 
and  Congress,  calling  the  former  "that  department  which  is  entrusted 
with  foreign  intercourse."  and  the  latter  "that  which  is  invested  with 
the  powers  of  war."  ia  This  competency  of  the  several  departments  with 
respect  to  the  conduct  of  foreign  relations  is  the  cause  of  much  diffi- 
culty in  deriding  how  far  the  rowers  of  each  one  extend,  and  in  decid- 
ing whether  a  certain  act  falls  within  the  scope  of  one  or  the  other. 
Here  the  principal  cases  present  some  new  aspects  of  the  problem. 


The  Van  Der  Weyde  Case:  Tite  Power  To  Terminate  Treaties 

The  power  to  make  treaties  is  vested  by  express  grant  of  the  Con- 
stitution in  the  President,  and  Senate.  The  framers  of  the  Constitution 
had  special  reasons  for  this  regulation.12  The  wording  of  the  clause  of 

difficulties  and  prohlems  concerning  the  distribution  of  powers  among  these  differ- 
ent branched  of  the  National  government  are  treated  generally  In  a  somewhat  Bummari 
hut  Instructive  fashion  by  Tart,  The.  Boundaries  between  the  Executive,  the  Legislative, 
""-'  thr  Judicial  Branches  of  the  Government  (191fi)  2.~>  Yat.k  L   J    HOO 

«  r  s.  Const.,  Art  i.  B,  CL  8. 

■  r    S    CONST  .  Art.  1,  I  8.  CL  11. 

Art.  2,  5  2,  CI.  2. 
•  r    R.  CON8T.,  Art    2,  I  1.  CL  1. 

Spirit  or  thi  Laws  (Bngl.  transl.  iton)  r.ook  n    c  vt 

"The  Amelia    (1801    B   D.   R.    <\   Cram-h)    1,  :*S.  Quoted  In  Yansr  Tsze  Ins.   Ass'n.  v.   Fur- 
(1014)  210  Fed.  850,  Sfifl. 
8  Rtory.  on   rit.  supra  note  1.  b t  854  :  2  Watson,  on.  eit.  *uvra  note  l.  nt  nno :  2 
Parrand,  Thi  Records  of  thb  Federal  Convention  (1911)  207  ::o2  588  540  548  Prac- 
tical reasons,  particularly  the  necessity  of  secrecy  and  Immediate  dispatch!  wore  the  main 
factor*  causing  the  power  to  be  vested  In  the  President  and  Senate  rather  than  in  Con- 
1  ader  Article  9  of  the  Articles  of  Confederation  of  1777,  Congress  had  the  power  to 
enter  into  treaties. 
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the  Constitution,  however,  covers  only  the  making  of  treaties ;  the  ques- 
tion thus  arises  what  is  the  law  with  respect  to  their  termination,  the 
problem  involved  in  the  Van  Dei'  Weyde  case. 

The  facts  of  this  case  were  as  follows:  The  pel  itioner  brought  a  libel 
against  the  Taigen  Maru,  owned  by  the  Ocean  Transportation  Com- 
pany Ltd.,  a  Japanese  corporation,  for  personal  injuries  suffered  in 
1922  when  the  ship  was  owned  by  a  Norwegian  company.  The  Norwe- 
gian consul  intervened,  claiming  interest  because  the  Japanese  com- 
pany would  have  a  right  to  reimbursement  against  the  former  Nor- 
wegian owner  by  virtue  of  the  warranty  contained  in  the  contract  of 
sale  of  the  vessel.  The  consul  invoked  a  treaty  of  1827  between  the 
United  Kingdom  of  Norway  and  Sweden  on  the  one  hand,  and  the 
United  States  of  America  on  the  other,  and  argued  that  the  treaty 
deprived  the  United  States  courts  of  jurisdiction  and  gave  it  to  Nor- 
way, to  be  exercised  through  consular  arbitration.  The  federal  district 
court  dismissed  the  case  "in  the  exercise  of  its  discretion."  The  circuit 
court  of  appeals  affirmed  the  decree,  but  upon  the  ground  that  the  dis- 
missal should  have  been  for  want  of  jurisdiction  rather  than  as  an 
exercise  of  discretion,13  basing  its  decision  upon  the  exclusive  jurisdic- 
tion of  Norway  stipulated  by  Articles  XIII  and  XIV  of  the  treaty.  The 
Supreme  Court  reversed  the  decision,  declaring  the  opinion  of  the 
court  below  erroneous  because  the  respective  articles  of  the  treaty  had 
ceased  to  be  in  force.  It  stated  the  historv  of  this  termination  as 
follows.14 

"Section  16  of  the  Seamen's  Act  of  March  4, 1915,  expressed 
'the  judgment  of  Congress'  that  treaty  provisions  in  conflict 
with  the  provisions  of  the  Act  'ought  to  be  terminated',  and  the 
President  was  'requested  and  directed'  to  give  notice  to  that 
effect  to  the  several  Governments  concerned  within  ninety 
days  after  the  passage  of  the  Act.  It  appears  that,  in  conse- 
quence, notice  was  given  that  a  large  number  of  treaties  were 
terminated  as  a  whole  or  in  part.  The  Treaty  with  Sweden  and 
Xorway  of  1827  provided  that  it  might  be  terminated,  after  an 
initial  period  of  ten  years,  upon  one  year's  notice.  On  Feb- 
ruary 2,  1918,  the  Government  gave  notice  to  the  Norwegian 
Government  of  the  denunciation  of  the  treaty  in  its  entirety, 
to  take  effect  as  of  February  2, 1919,  but  later  by  an  exchange 
of  diplomatic  notes,  this  Government  formally  withdrew  it- 
denunciation,  except  as  to  Articles  XIII  and  XIV.  [Foreign 
Relations  of  the  United  States  1919,  pp.  50-52.]  It  was  ex- 
pressly stated  that  Articles  XIII  and  XIV  of  the  treaty,  be- 
ing in  conflict  with  provisions  of  the  Seamen's  Act,  were 
deemed  to  be  terminated  on  July  1. 1916,  so  far  as  the  laws  of 
the  United  States  were  concerned.  [Id.,  pp.  53,  5-1.]' 

The  respondent  contended  that  the  treaty  was  not  validly  terminated 
on  the  ground  that :  (1)  the  Seamen's  Act  did  not  specificallv  direct  the 
abrogation  of  Article  XIII ;  (2)  the  Act  was  not  so  unavoidably  incon- 
sistent with  all  the  provisions  of  Article  XIII  as  to  require  its  entire 
abrogation;  and  (3)  the  diplomatic  negotiations  attempting  to  effect 


"Thp  Tais-^n  Mara.  Van  Der  Wevde  v.   Ocean  Transport  Co.   Ltd.    (CCA.   9th.   1034) 
7H  F.  (2d)  922. 

14  Van  Der  Weyde  v.  Ocean  Transport  Co.,  Ltd.,  supra  note  2.  at  116-117. 
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abrogation  of  the  whole  of  Article  XIII  "were  in  excess  of  congres- 
sional direction  and  in  violation  of  constitutional  authority."  15 
The  court  discarded  these  contentions  with  the  following  statement : ia 

"The  first  and  second  points  are  unavailing,  if  Article 
XIII  was  actually  abrogated  in  its  entirety,  and  that  this  was 
the  purport  of  the  diplomatic  exchanges  between  the  two  Gov- 
ernments is  beyond  dispute.  As  to  the  third  point,  we  think 
that  the  question  as  to  the  authority  of  the  Executive  in  the 
absence  of  congressional  action,  or  of  action  by  the  treaty- 
making  power,  to  denounce  a  treaty  of  the  United  States,  is 
not  here  involved.  In  this  instance,  the  Congress  requested 
and  directed  the  President  to  give  notice  of  the  termination 
of  the  treaty  provisions  in  conflict  with  the  Act.  From  every 
point  of  view,  it  was  incumbent  upon  the  President,  charged 
with  the  conduct  of  negotiations  with  foreign  governments 
and  also  with  the  duty  to  take  care  that  the  laws  of  the  United 
States  are  faithfully  executed,  to  reach  a  conclusion  as  to  the 
inconsistency  between  the  provisions  of  the  treaty  and  the  pro- 
visions of  the  new  law.  It  is  not  possible  to  say  that  his  conclu- 
sion as  to  Articles  XIII  and  XIV  was  arbitrary  or  inadmis- 
sible. Having  determined  their  termination  was  necessary, 
the  President  through  the  Secretary  of  State  took  appropriate 
steps  to  effect  it.  Norway  agreed  to  the  termination  of  Articles 
XIII  and  XIV  and  her  consul  cannot  be  heard  to  question 
it." 

It  is  extremely  difficult  to  gather  the  ratio  decidendi  from  these  sen- 
tences. With  all  the  respect  to  the  Supreme  Tribunal,  the  reader  is  in- 
clined to  feel  like  the  reader  in  Mark  Twain's  famous  Mr.  Bloke's  Item. 
The  more  often  one  reads  the  statement  the  more  confused  does  it  ap- 
pear. It  has  been  said  that  the  case  "seems  to  be  a  clenr  holding  by  the 
Supreme  Court  that  Congress  can  terminate  a  treaty  obligation."  1T  But 
this,  of  all  things,  is  clearly  not  what  the  Chief  Justice  said,  for  he 
states  explicitly  that  it  was  the  action  of  the  President  through  the 
Secretary  of  State  that  terminated  the  operation  of  the  articles  of  the 
treaty  in  question.18 

It  is  difficult  to  determine  from  what  source  this  power  of  the  Presi- 
dent is  derived.  The  Court  did  not  base  the  power  to  terminate  the 
treaty  on  the  treaty-making  power;  neither  did  it  base  it  entirely  on 
the  power  of  the  President  as  head  of  the  executive  branch  charged 
with  the  conduct  of  international  relations.  Rather  it  based  the  power 
fo  terminate  on  the  presence  of  Congressional  action.  Put  it  does  not 
clearly  appear  whether  it  was  based  on  the  Congressional  authorization 
and  direction  as  such,  or  on  an  implied  power  resulting  from  the  incon- 
ncy  of  the  new  Act  with  the  treaty  coupled  with  the  President's 
constitul  ional  power  and  duty  1!)  "to  take  Care  that  the  Laws  be  faith- 
fully executed,"  plus  his  power  to  conduct  negotiations  with  foreign 
powers.  The  Court  did  not  state  squarely  that  Congress  could  direct 
the  President  to  terminate  a  treaty,  hut' held  only  that,  if  Congress 
enacts  a  statute  and  requests  the  termination  of  inconsistent  treaties, 

'■■■  Tbid.  nt  117. 

W  /'</</.  M    117    11S. 

17  NnN'  flOftftl  88  Mich.  L.  TO:v.  SS.  0  1 

,u  Vim  Der  Weyde  v.  Ocean  Transport  Co.  Ltd.,  tupra  note  2,  at  IIS. 

»  D  B.  Const.,  Art.  n,  §  8. 
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the  President  has  the  power  and  duty  to  do  so,  if  in  the  exercise  of  his 
sound  discretion  he  finds  any  inconsistency. 

Even  though  these  statements  seem  to  show  an  anxiety  on  the  part 
of  the  Court  not  to  discuss  the  question  too  fully  and  are,  therefore, 
in  themselves  extremely  restricted,  one  is  amazed  to  find  a  still  further 
limitation  in  the  concluding  sentence.  "Norway  agreed  to  the  termina- 
tion and  her  consul  cannot  be  heard  to  question  it."  Does  this  intimate 
that  the  consent  of  Norway  prevents  her  from  asserting  jurisdiction 
and  from  invoking  her  rights  under  the  treaty  even  in  a  case  where  the 
organ  of  the  other  contracting  party  which  undertook  to  denounce 
the  treaty  lacked  power  to  denounce  it?  This  would  be  a  very  strange 
and  highly  questionable  extension  of  the  estoppel  doctrine  the  ac- 
ceptance of  which,  in  itself,  seems  to  be  not  unquestionable  in  the  field 
of  international  law.20  Furthermore,  the  objection,  that  the  attempted 
Presidential  termination  of  the  treaty  was  invalid,  was  raised  by  a  third 
party,  i.e.,  the  Japanese  corporation.  Could  the  consent  of  Norway 
to  an  unauthorized  act  of  the  President  of  the  United  States  and  the 
assumed  resulting  estoppel  of  her  consul  to  question  the  validity  of  the 
act  deprive  the  respondent  of  the  right,  arising  under  the  treaty,  not 
to  be  brought  within  the  federal  jurisdiction?  If  the  termination 
would  have  been  inoperative,  the  consent  of  Norway  could  hardly 
have  validated  it  with  respect  to  the  rights  of  third  parties. 

It  seems  that  a  great  many  questions  are  here  involved  which  un- 
fortunately have  not  been  kept  distinct;  and  these  deserve  a  further 
analysis.  It  is  important  to  emphasize  at  the  outset  the  twofold  charac- 
ter of  the  question,  namely  the  international  aspect  and  the  municipal 
aspect.  An  international  treaty,  so  far  as  the  international  sphere 
is  concerned,  is  a  compact  between  nations  by  virtue  of  which 
international  rights  and  duties  are  acquired,  and  which  may  be  en- 
forced in  international  tribunals  so  far  as  provision  is  made  for  such 
enforcement,21  But  an  international  treaty  under  United  States  law  has 
also  another  and  noninternational  effect  by  virtue  of  Article  VI  of  the 
Constitution.  It  becomes  part  of  the  "Supreme"  law  of  the  land  if  made 
under  the  authority  of  the  United  States,  and  it  must  be  applied  by  the 
courts  as  a  component  of  the  body  of  statute  law,  together  with  the 
Constitution.22  The  framers  of  the  Constitution  adopted  this  solution 
in  order  to  safeguard  the  enforcement  of  the  treaties  in  the  states, 
which  was  both  lax  and  difficult  under  the  Articles  of  Confederation.23 


20  For  a  discussion  of  this  problem  spp  Fripde.  Das  Estoppel  Princip  im  Volkerrerht 
(19331  5  Zeitsckr.  f.  afsl.  Off.  Recttt  fnp  V<>t,kerrecht  517. 

21  Thp  literature  on  the  nature  and  effect  of  international  treaties  is  enomrous.  Of  the 
most  recent  studies  on  this  tonic  see  Research  in  Inter xattoxae  Law.  supra  note  1. 
where  copious  references  and  citations  may  be  found:  Dehofsse.   La   n  \tificatton  pes 

TRAITFS.    FSSAI    SFR   EES   RAPPORTS    DES   TRAITFiS    ET   Dn    OROIT   INTERNE     (1939). 

22  This,  however,  is  not  the  case  in  many  other  States,  e.g.,  Italy.  Germany,  or  Great 
Britain,  where  special  laws  or  ordinances  for  the  municipal  "execution"  of  treatips  are 
required.  In  many  countries  the  topic  of  execution  is  controversial,  but  a  d^srnssinn  of 
that  problem  is  not  within  t1_,e  scope  of  the  paner.  With  respect  to  Grr-at  Britain,  spp 
McNair,  When  Do  British  Treaties  Involve  Legislation  (19281  9  British  Yearbook  of 
Int.  Baw  59.  Cf.  the  recent  Priw  Council  case.  Attornev-General  for  Cnnada  v.  .Attorney- 
Genpral  for  Ontario  (Tan.  28.  1937)  53  T.B.R.  325.  (1937)  31  Am.  J.  Int.  Law  348.  353: 
"Within  the  British  Empire  there  is  a  well-established  rule  that  the  making  of  a  treaty 
is  an  executive  act.  while  the  performance  of  its  obligations,  if  they  entail  alteration  of 
the  existing  domestic  law,  requires  legislative  action.  Unlike  some  other  countries,  the 
stipulations  of  a  treaty  duly  ratified  do  not  within  the  Empire,  by  virtue  of  the  treaty 
alone,  have  the  force  of  law." 

88  Cf.  Rawee.  op.  cit.  supra  note  1.  at  .^9  ff.,  69.  and  the  letter  from  Congress  prepared 
by  Mr.  Jay.  then  Secretary  for  Forelern  Affairs,  printed  in  Rawle.  op.  rit.  supra  note  1.  at 
314.  See  also  Madison's  remarks.  1  Farranp.  op.  eit.  supra  note  12.  at  126.  1«4.  316  :  Pink- 
ney's  remarks.  1  ibid,  at  164  :  1  ibid,  at  171  ;  and  the  resolution.  1  ibid,  at  229.  236.  245. 
The  form  that  the  treaties  should  operate  as  supreme  laws  was  Introduced  in  the  conven- 
tion by  Mr.  Patterson,  1  ibid,  at  245,  and  again  by  Mr.  Luther  Martin,  2  ibid,  at  28.  Cf.  the 
resolution  of  the  Committee  of  Detail,  2  ibid,  at  132. 
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Even  though  treaties  are  superior  to  state  laws  under  the  Constitu- 
tion, their  rank  in  respect  to  other  federal  laws  is  not  established  by  the 
Constitution.  The  Constitution  itself,  however,  is  superior  to  all  trea- 
ties, as  it  is  superior  to  other  laws,  and  the  courts  may  examine  the 
constitutionality  of  treaties  as  they  do  in  regard  to  statutes,  and  this 
for  the  same  reasons.24  All  this  refers,  however,  only  to  the  effect  of 
treaties  as  municipal  law.  What  of  their  binding  force  so  far  as  the 
international  sphere  is  concerned?  Here  the  answer  can  only  be  given 
by  the  rules  of  international  law. 

It  is  often  said  that  treaties  are  part  of  the  municipal  law  proprio 
vigore.25  True  it  is  that  they  are  part  of  the  law  of  the  land  "without 
the  aid  of  any  legislation,  state  or  national,"  26  but  they  have  this  effect 
not  by  reason  of  their  own  force,  but  by  virtue  of  Article  VI  of  the 
Constitution,  i.e.,  by  virtue  of  a  rule  of  municipal  law.27  On  the  other 
hand  there  are  treaties  which  are  not  immediately  part  of  the  law  of  the 
land  but  require  the  aid  of  a  statute.  Consequently,  one  must  distin- 
guish between  treaties  which  involve  additional  legislation  and  "self- 
executing"  treaties;  and  the  problem  therefore  arises  as  to  what  trea- 
ties are  self -executing.28  Professor  Wright  has  attempted  a  classifica- 
tion, and  distinguishes  three  classes  of  non-self-executing  treaties;29 
(1)  Treaty  provisions  dealing  with  finances;  (2)  Treaty  provisions 


*4  The  ouestlon  seems  to  have  been  doubtful  at  first.  See  Sergeant,  op.  cit.  supra  note  1, 
at  403.  "Whether  the  judiciary  have  power  to  declare  an  article  of  a  treaty  to  be  uncon- 
stitutional nnd  therefore  void,  query."  He  cites  the  remark  of  Chase,  J.,  in  Ware  v.  Hylton 
( 1  790)  3  U.S.  (3  Dall.)  199.  237.  to  the  effect  that  "If  the  court  possesses  a  power  to  declare 
treaties  void,  The]  would  exercise  it,  but  in  a  very  clear  case  indeed."  One  must  observe  that 
at  this  time  the  power  of  judicial  review  was  not  yet  established.  But  the  same  reasons 
whieh  give  the  Supreme  Court  the  power  of  judicial  review  with  respect  to  the  constitu- 
tionality of  statutes  apply  equally  to  the  constitutionality  of  treaties.  In  fact  the  Court  has 
frequently  examined  the  eonstitutionalitv  of  treaties,  often  in  the  form  of  a  discussion  of 
the  treaty  power  limits.  Cf.  New  Orleans  v.  United  States  (1936)  35  U.S.  (10  Pet  )  66°,  736  : 
The  Cherokee  Tobacco  (1870)  78  U.S.  (11  Wall.)  616.  620-621  ("It  need  hardly  be  said 
that  a  treaty  cannot  chancre  the  Constitution  or  be  held  valid  if  it  be  in  violation  of  that 
instrument.  This  results  from  the  nature  and  fundamental  principles  of  government.")  ; 
Geofroy  v.  Rlggs  (1990)  133  U.S.  258,  266;  Missouri  v.  Holland  (1920)  252  U.S.  416; 
Asaknra  v.  Seattle  (1!)24)  265  U.S.  332.  There  exists,  however,  no  decision  where  a  treaty 
bus  been  declared  unconstitutional  on  the  question  as  to  what  the  constitutional  limitations 
Hre.  Cf.  infra  note  44. 

*"•  i:.(j..  WRIGHT,  op.  cit.  supra  note  1,  at  353. 

■"•  Asakura  v.  Seattle,  supra  note  24,  at  341. 

27  There  is  a  famous  controversy  among  scholars  of  international  law  and  general  Juris- 
prudence regarding  the  problem  whether  international  law  is  applicable  "as  such"  in  munic- 
Ipal  courts  or  only  "transformed"  by  virtue  of  a  municipal  rule  of  incorporation.  The  pre- 
vailing view  is  the  so-called  pluralistic  doctrine,  that  International  law  is  applicable  only  by 
virtue  of  constitutional,  statutory  or  customary  rule  of  domestic  law.  It  is  developed  by 
Trlepel,  Volkekreuiit  DND  landesrecht  (1899,  French  transl  by  Brunet,  Carneirie  Found. 
ed.  1!)20)  ;  adopted  and  defended  by  Anzllotti,  Corso  ni  diritto  [NTBRNAzIONALB  (1928)  ; 
Strupp,  tea  rigles  general  flu  droit  de  la  paix  (1934)  47  Recueil  des  cours  de  l'acadkmie 
DR  droit  INTERNATIONAL  263,  404;  Cavaglieri,  Corso  ni  diritto  Internationale  (1934)  ; 
WALZ,  V0LKBRRBCHT  DND  STAATLICHBS  reciit  (1933).  It  is  opposed  by  the  "monistic"  ap- 
proach espoused  by  Professor  Kelsen  and  bis  school,  who  consider  international  law  ap- 
plicable by  its  own  force.  Kelsen's  most  recent  studies  on  the  topic  are  his  Thtorle  ge'nc'rale 
du  droit  international  public  (1932)  42  Recueil  pes  cours  de  t/academie  de  droit  inter- 
national 119  ff,  and  La  Transforrnation  du  droit  international  en  droit  interne  (1936)  43 
RBVDE  OSNERALB  DD  droit  international  public  5.  Compare  also  the  discussion  of  Pilotti. 
Plurality  or  Unity  of  Judicial  Orders  (1934)  19  Iowa  L.,  Rev.  244.  In  tbe  United  States 
the  problem  Is  seldom  discussed.  Chief  Justice  Marshall  declared  in  Foster  v.  Nellson.  infra 
note  81,  at  814,  that  treaties  are  of  infraterritorial  operation  only  because  the  Constitution 
provides  so  ;  Mr.  Justice  Holmes  likewise  took  a  rigidly  pluralistic  view  in  The  Western  Maid 
I  1922)  257  D.S.  419,  482  :  "When  a  ease  Is  said  to  he  governed  bv  foreign  law  or  by  general 
iiwirltiine  law  that  is  only  a  short  way  of  saying  that  for  this  purpose  the  sovereign  power 
takes  ap  I  rule  suggested  from  without  and  makes  it  part  of  its  own  rules."  During  the 
drafting  Of  the  Constitution.  Congress  was  originally  endowed  with  power  to  enforce 
treaties.  This  power  on  the  motion  of  Morris  was  eliminated  "as  being  superfluous  since 
treaties  were  to  be  laws."  2  Farkand,  op.  cit.  supra  note  12.  at  3S2,  390. 

2S  Cf.  2  BdtLIB,  op.  cit.  supra  note  1,  at  67;  Cranpall.  op.  cit.  supra  note  1,  at  162; 
Im:vi  in,  op.  Oit.  supra  note  1,  §  M5  :  Matiikwn,  op.  cit.  nupra  note  1,  at  447  ;  1  Wieloughby, 
OS.  oit.  supra  note  1.  nt  648  ;  Wright,  op.  cit.  supra  note  1,  at  207,  228.  353  ;  Dickinson,  Are 
the  Liquor  'treaties  Self  Wweoutingt  (1926)  20  Am.  J.  Int.  Law  444;  Henry,  op  cit.  supra 
■  1  Hrltlsh  law  Is  dealt  with  bv  McNair,  o 
Wright,  op.  cit.  supra  note  1,  at  354,  35f 


note  1.  Hrltlsh  law  Is  dealt  with  bv  McNair.  op.  cit.  supra  note  22. 

"15. 
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vhich  require  for  their  performance  detailed  supplementary  Legisla- 

ion  or  specific  acts  which  the  Constitution  provides  shall  be  per- 
!ormed  by  Congress  (e.g.,  incorporation  of  territory,  organization  of 
>ffices  and  courts,  and  declaration  of  war)  ;  and  (3)  Treaty  provisions 
,vhich  are  by  nature  self-executing,  but  because  of  historical  tradition 
md  constitutional  interpretation,  require  legislation  to  be  executed 
[e.g.,  treaties  defining  crimes).  This  classification,  however,  is  per- 
mps  not  very  methodical.  It  would  appear  more  orderly  to  emphasize 
>ther  points  of  distinction.  There  are  classes  of  treaties  which  oa/rmot 
)e  self-executing  because  the  Constitution  itself,  expressly  or  im- 
pliedly, prescribes  that  the  act  which  the  treaty  makes  obligatory  shall 
je  done  by  Congress.  Such  is  the  case  where  a  treaty  calls  for  an  ap- 
Dropriation  of  money  which  is  exclusively  within  the  power  of  Con- 
gress.30 Here  therefore,  the  Constitution  itself  prevents  the  treaty  from 
)eing  self -executing.  Apart  from  this  group,  judicial  interpretation 
las  created  another  limitation  on  the  broad  rule  of  Article  VI  of  the 
Constitution :  Chief  Justice  Marshall,  in  the  case  of  Foster  v.  Neihon*x 
Irew  a  distinction  dependent  upon  whether  the  parties  made  an  agree- 
nent  which  by  its  terms  was  to  operate  directly  on  private  rights  or  en- 
gaged themselves  only  to  take  certain  legislative  action.  In  the  latter 
jase,  not  the  constitutional  grant  of  power  to  Congress,  but  the  intent 
>f  the  "High  Contracting  Parties,"  their  shaping  of  the  content  of  the 
)bligation,  is  the  controlling  factor.32  The  question  becomes  thus  a 
problem  of  construction  which  has  offered  many  difficulties.33 

The  foregoing  considerations  show  that  the  international  validity 
of  treaties  is  a  different  problem  from  the  question  of  their  "infra- 
territorial"  operation,  as  Marshall  styled  it.  The  question  thus  arises, 
what  is  necessary  to  the  international  validity  of  treaties,  particularly 
if  they  cannot  be  executed  without  Congressional  action.  Is  Cong1 1 •-- 
sional  action  necessary  in  such  cases  for  the  treaty  to  become  interna- 
tionally effective?  The  effect  of  a  constitutional  provision  upon  the 


30  This  is  the  generally  accepted  view  and  practice.  Cf.  Turner  v.  The  American  Baptist 

Missionary  Union  (C.C.D.  Mich.  1R52)  Fed  Cas.  No.  14,251:  Rawle,  op.  cit.  supra  note  1, 

at  63-64.  See  also  2  Butler,  op.  cit.  supra  note  1,  at  78-79  ;  Mathews,  op  cit.  supra  note  1, 

at  467  ;  1  Willoughby,  op.  cit.  supra  note  1,  at  549  ;  Dickinson,  op.  cit.  supra  note  28,  at 

i49  ;  Henry,  op.  cit.  supra  note  1,  at  7S0.  Doubts  exist  with  respect  to  treaties  affecting  the 

revenue  laws  (Mathews,  op.  cit.  supra  note  1,  at  467,  n.  2.  469  ;  Henry,  op.  cit.  supra  note 

1,  at  780),  and  with  respect  to  treaties  involving  the  creation  of  criminal  offenses.  Certain 

?ases  seem  to  intimate  that  special  legislation  is  necessary.  See  The  Bello  Corrunes  (182.1) 

I,    19  U.S.   (6  Wheat.)  152,  171,  approved  by  Mathews,  op.  cit.  supra  note  1,  at  451,  and  ap- 

:    parently  by  Sergeant,  op.  cit.  supra  note  1,  at  396.  See  also  The  Over  the  Top   (D.  Conn. 

e   11925)  5  F.  (2d)  838,  845  :  "It  is  not  the  function  of  treaties  to  enact  ...  the  criminal  law 

:   ,of  a  nation."  This  was  approved  in  9  Hughes.  Federal  Practice   (1931)   18,  n.  34.  The 

i-    same  rule  is  announced  by  Wright,  op.  cit.  supra  note  1,  at  356.  Contra:  Dickinson,  loc.  cit. 

•  supra  note  28.  Doubting:  Henry,  op.  cit.  supra  note  1,  at  782.  It  might  be  added  in  favor 
i    of  the  view  which  requires  statutory  action  that  the  Supreme  Court  in  the  first  of  the 

•  liquor  treaty  cases  alluded  to  the  fact  that  the  "treaty  creates  no  offense  against  the  law 
3  of  the  United  States."  Ford  v.  United  States  (1927)  273  U.  S.  593,  602.  Furthermore,  in 
,     United  States  v.  Flores   (1933)   289  U.  S.  137,  151,  there  is  a  dictum  that  "the  criminal 

jurisdiction  of  the  United  States  is  wholly  statutory  ;  .  .  ." 
i  31  (1829)  27  U.  S.  (2  Pet.)  253.  314  :  "Our  constitution  declares  a  treaty  to  be  the  law 
i  of  the  land.  It  is,  consequently,  to  be  regarded  in  courts  of  justice  as  equivalent  to  an  act 
1  of  the  legislature,  whenever  it  operates  of  itself,  without  the  aid  of  any  legislative  provi- 
1  sion.  But  when  the  terms  of  the  stipulation  import  a  contract — when  either  of  the  parties 
r  engages  to  perform  a  particular  act,  the  treaty  addresses  itself  to  the  political,  not  the 
■  judicial  department;  and  the  legislative  must  execute  the  contract,  before  it  c:in  become 
!  a  rule  for  the  court."  The  statement  has  been  repeated  in  United  States  v.  Arredondo 
i      (1832)  31  U.  S.  (6  Pet.)  691,  73o,  and  in  Rhode  Island  v.  Massachusetts  (1838)  37  U.  S. 

(12  Pet.)  657,  747. 
;         **  Cf.  Dickinson,  op  cit.  supra  note  28,  at  451  ;  Henry,  op.  cit.  supra  note  1.  at  777. 

83  This  is  very  well  illustrated  by  the  fact  that  the  Court  a  few  years  later  had  to  reverse 

Its  construction  of  the  treaty  given  in  Foster  v.  Neilson.  supra  note  31,  in  the  case  of  United 

States  v.  Perc^eman  (1833)  32  U.  S.  (7  Pet.)  51.  Cf.  Rhode  Island  v.  Massachusetts,  supra 

note  31.  at  747. 
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international  validity  of  treaties  is  controversial.34  One  theory  goes 
so  far  as  to  maintain  that  every  treaty  ratified  by  the  head  of  the 
state  is  binding  regardless  of  constitutional  restrictions.35  More 
strongly  supported  is  the  opposite  view,  that  "a  state  is  not  bound 
by  a  treaty  made  on  its  behalf  by  an  organ  or  authority  not  com- 
petent under  its  law  to  conclude  the  treaty,"  invoking  the  old  maxim, 
qui  cum  alio  contrablt  vel  est,  vel  debet  esse,  non  ignarus  conditionis 
ejus.30  Professor  Dehousse  has  suggested  a  compromise  view  and  dis- 
tinguished between  ••extrinsic''  and  "intrinsic''  unconstitutionality  of 
treaties.  If  the  treaty  is  entered  into  by  a  constitutionally  incompetent 
organ,  it  is  void;  if  the  organ  is  constitutionally  authorized  to  act  but 
the  treaty's  content  is  not  within  the  constitutional  powers,  it  is  valid.37 
But  even  if  it  be  accepted  that  a  treaty  is  valid  only  if  made  b}T  a 
constitutionally  authorized  organ,  it  does  not  follow  that  the  Con- 
stitution requires  the  co-operation  of  Congress  for  the  international 
formation  of  the  contract,  even  though  its  internal  efficacy  may  re- 
quire legislation.  The  contrary  is  true.  It  may  be  advisable  to  defer 
ratification  until  Congress  has  acted,38  but  Congressional  action  is 
not  a  constitutional  prerequisite  to  the  making  of  the  treaty  even 
where  it  is  necessary  for  its  enforcement.  The  question  is  one  of  con- 
stitutional interpretation.39  The  view  here  taken  seems  clearly  sound 
where  Congressional  action  is  required  only  because  of  the  intent  of 
the  parties,  but  apparently  it  is  also  the  case  where  the  executability 
depends  on  Congressional  action  because  of  the  Constitution  itself.40 


3*  A  survey  of  the  controversy  is  given  In  Research  in  International  Law,  op.  cit. 
supra  note  1.  Comment  to  art.  21.  See  the  later  discussion  by  Fairman,  Competence  to 
Hind  the  State  to  an  International  Agreement  (1936)  30  Am.  J.  Int.  Law  43S  ;  and  also 
von   Szaszy,  Die  Parlmentarische  Mitwirking  beim  Abschluss  volkerruchtlicher  Vertrage 

(1934)  14  ZEITSCHR,  OFF.  Kecht  459. 

*  Partisans  of  tills  theory  are  such  outstanding  European  writers  as  Bittner,  Die  lehri 
VON  DEN  volkerrechtlichen  vertragsurkunden  (1924)  ;  Anzilotti,  Corso  di  diritto 
internazionale  (1928)  259.  359  ;  Mestre,  Les  traites  et  le  droil  interne  (1931)  3  Recceil 

DES    COURS    I)E    L'ACADBMII    DE    DROIT    INTERNATIONAL    237,    241,    n.    1.    TRIEPEL,    op.    Ht.    SUpra 

note  24,  at  233  ;  and  many  others.  See  references  in  Research  in  International  Law,  loc. 
cit.  supra  note  34.  Von  Szaszy,  op.  cit.  supra  note  34,  likewise  considers  as  binding  all 
treaties  entered  into  by  the  head  of  the  state  except  those  "in  manifest  violation"  of  the 
constitution. 

38  This  is  he  view  taken  in  2  Tucker,  op.  cit.  supra  note  1,  at  724  ;  I.  Willouohby,  op. 
cit.  supra  note  1,  at  528  (but  apparently  with  some  limitations,  infra  note  37)  ;  Researc 
in  International  Law,  loc.  cit.  supra  note  1 ;  and  the  writers  there  referred  to. 

"Dkiiocsskr  La  ratification  des  traites  (1935)  58,  149.  Willoughbv  apparentlv  takes 
a  similar  position.  1  Willouohby.  op.  cit.  supra  note  1,  at  528,  579.  Another  compromise 
view,  similar  to  Dehousse's  theory  is  advanced  by  Fairman.  loc.  cit.  supra  note  34.  See 
finally,  the  compromise  view  of  Szaszy  referred  to  supra  note  34. 

3HThis  practice  is  recommended  for  Great  Britain  bv  McNair.  op  cit.  supra  note  22.  at 
67;  and  for  the  United  States  by  Mathkws,  op.  cit.  supra  note  1,  at  475.  Mere  expression 
of  approval  by  the  parliament  docs  not,  however,  operate  as  law  according  to  Attorney- 
general  for  Canada  v.  Attorney-General  for  Ontario,  supra  note  22.  at  353. 

38  If,  as  in  many  countries,  no  special  department  for  the  conclusion  of  treaties  exist 
and  the  constitution  require  in  certain  or  all  cases  the  ratification  of  or  approval  bv  the 
parliament,  the  situation  is  not  the  same;  the  act  of  parliament  may  be  a  constitutional 
requirement  for  the  formation  of  the  treaty.  Concerning  the  various  constitutional  provi- 
sions  in   other  countries  sec  'I'm:  TRIATY-MAKING    POWBB   IN   VARIOUS   COUNTRIES,  ms    U.S. 

Dept  of  State  (1910);  Arnold,  Treaty-Making  Procedure   (1933).  Dihoubsi,  op.  cit. 

supra    note    87,    at    124    ft.  ■    DUCRBT,    LES   ATTRIBUTIONS   administrative*    DBS    PARLBMBNTI 

(1935)  58  ff.  \  special  treaty  power  exists  in  the  United  States,  Mexico.  Ecuador  and 
Tuba.  Tn  many  countries  the  significance  of  the  constitutional  provisions  requiring  acts  of 
parliament  is  doubtful,  as  for  instance  in  Belgium.  See  Munis.  T.c  traitc  international  et 
la  constitution  Heine  (1984)   f.1   RlVUl  DI  droit  INTERNATIONAL  BT  DI  LBGI8L.  COMPARBI  451. 

•This  position  was  evidently  taken  by  President  Washington  in  the  famous  Jay  Treaty 
controversy.!   Butlir,  op.  oit.  supra  note  1.  at  428;  Birgiant,  op.  oit.  tupra  note  1    at 

102  The  view  seems  to  he  generally  adopted.  Thus  Chief  Justice  Marshall  in  Foster  v. 
Neilson,  supra  note  31,  held  the  United  States  internatlonallv  bound  to  pass  nn  act  to 
execute  the  treaty.  See  nlso  Taylor  v.  Morton  (C.C.D.  Mass  1855)  Fed.  Oas  No  13  799 
affd   (1882)    67  U.S.    (2  BL)   48l  :  The  Over  the  Top.  supra  note  80    at   845*   1   BUTLIR    op. 

■it.   »uprn    not*   1.   nt   420:   1    Kent.   I'omm.   286  :   Mathews,   op.   cit'.   supra  note   1     at  4681 

Rawli,  <>,,   cit.  $upra  note  1.  at  82  ff..  86;  Birgiant,  op.  cit.  supra  note  i.  at  402-  1  Wil- 

LOUOHIY,  Op.  Oit.  supra  note  1,  nt  579.  Contra:  Tucker,  op.  cit.  supra  note  1,  at  724,  in  his 
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sjj  One  may  not  say  that  the  action  is  an  implied  condition  under  inter- 
i  national  law,  even  though  it  may  be  made  an  express  one.  If  Congress 
does  not  act  the  nation  is  liable  for  breach  of  the  international  cove- 
nant even  if  one  takes  the  view  that  constitutional  limitations  on  the 
exercise  of  the  treaty-making  power  affect  the  binding  force  of 
treaties  in  international  law.11 

A  different  question,  which  has  been  ninth  discussed,  is  the  problem 
of  whether  Congress  is  under  a  "duty"  to  pass  such  a  statute.  This 
question,  however,  must  be  kept  well  distinct  from  the  problem  of 
whether  the  nation  is  internationally  obliged  to  pass  appropriate  Legis- 
lation. This  duty  of  the  Congress  would  be  a  municipal,  a  constitu- 
tional one,  and  to  that  extent  the  treaty  would  have  a  municipal  effect, 
even  before  Congress  acted.  The  question  has  given  rise  to  many  con- 
troversies since  the  treaty  power  was  first  exercised.43  This,  however, 
is  of  no  great  importance  here,  for  even  assuming  one  could  derive 
from  Article  VI  a  duty  of  Congress  to  pass  a  statute,  even  the  wildest 
phantasy  could  not  imagine  that  the  President  could  judicially  en- 
force it  by  writ  of  mandamus  against  each  Congressman. 

Generally,  at  least,  the  courts  are  called  to  pass  upon  the  effect  and 
constitutionality  of  treaties  only  in  so  far  as  their  municipal  effect  is 
concerned;43  and  for  this,  they  scrutinize  extrinsic  and  intrinsic44 

i  ( !<  ntinued) 

Limitations  on   the  Treaty-Making   Power,   and   in   hi*   report  of  1887  to  the  House  <>f 

Representatives  on  occasion  of  the  Hawaiian  Reciprocity  Treaty,  cited  1  Bdtlks,  op.  at. 

supra  note  1.  at  439.  A  dictum  to  this  effect  seems  to  he  contained  in  Turner  v.  American 
Baptist  Missionary  Union,  .supra  note  30,  at  "44  :  ".  .  .  every  foreign  government  may  he 
presumed  to  know,  that  is  far  as  the  treaty  stipulates  to  pay  money,  the  legislative  sanc- 
tion is  required."  The  decision  stands,  however,  only  for  the  point  that  such  a  treaty  is  not 
operative  as  a  municipal  act. 

It  must  be  emphasized  that  much  confusion  is  derived  from  the  failure  to  keep  distinct 
three  different  questions:  (1)  Is  the  treaty  internationally  binding  wihout  congressional 
act;  (2)  Is  the  legislative  act  necessary  for  its  execution;  (3)  Is  the  legislature  under  a 
<    ostitutional  duty  to  fulfill  the  international  obligation? 

11  The  law  of  Great  Britain  is  similar.  Of.  Attorney-General  for  Canada  v.  Attorney- 
General  for  Ontario,  supra  note  22.  at  353,  where  it  is  stated  that  acts  of  parliament  are 
not  required  for  the  formation  but  only  the  execution  of  treaties. 

'-  This  question  likewise  arose  for  the  first  time  in  the  discussion  of  appropriations 
necessary  to  carry  into  effect  the  Jay  Treaty  in  1796.  Washington  asserted  the  constitu- 
tional duty  of  Congress  to  fulfill  the  treaty  obligation.  Congress,  asserting  a  liberty  to 
pass  or  not  pass  the  act,  struck  out  the  words  "that  provision  ought  to  be  made  by  law'' 
arid  declared  merely  ''the  expediency  of  passing  the  laws."  See  Serjeant,  op.  cit.'  supra 
note  1.  at  402.  This  latter  view  is  probably  correct  in  view  of  the  war  power  of  Congress, 
but  it  does  not  affect  the  validity  of  the  treaty. 

The  view  that  Congress  has  the  constitutional  discretion  to  fulfill  the  treaty  obligation 
or  refuse  to  do  so  was  defended  by  John  Marshall.  Cf.  2  Beverage,  Life  of  John  Marshall 
(1919)  135.  136.  It  is  accepted  by  modern  writers.  Mathews,  op.  cit.  supra  note  1.  at 
4.66  ;  1  Willougbby,  op.  cit.  supra  note  1.  at  549.  551.  Judicial  authority  for  it  rests  in 
the  case  of  Turner  v.  American  Baptist  Missionary  Union,  supra  note  30.  hut  unfortu- 
nately Mr.  Justice  McLean  did  not  clearly  distinguish  this  problem  of  the  discretion  of 
Congress  from  the  question  of  the  constitutionality  of  congressional  cooperation  in  the 
formation  of  a  treaty.  Contra  :  1  Kent.  Comm.  2S6.  In  Great  Britain  Parliament  has  tbe 
discretion  to  execute  a  treaty  by  passing  the  necessary  statute.  Cf.  Attorney-General  for 
Canada  v.  Attorney-General  for  Ontario,  lac.  cit.  supra  note  22  :  "Once  [the  treaty  ob- 
ligations] are  created,  while  they  bind  the  state  as  against  the  other  contracting  Parties. 
Parliament  may  refuse  to  perform  them  and  so  leave  the  state  in  default  .  .  .  Parliament 
will  either  fulfill  or  not  treaty  obligations  imposed  on  the  state  by  its  executive.  The 
nature  of  the  obligations  does  not  affect  the  complete  authority  of  the  legislature  to  make 
th  m  law  if  it  so  chooses." 

43  Cf.  Taylor  v.  Morton,  supra  note  40.  at  785  :  "In  commencing  this  inquiry  I  think 
it  material  to  observe,  that  it  is  solely  a  question  of  municipal,  as  distinguished  from 
public  law." 

44  The  question  of  the  intrinsic  limitations  on  the  treaty  powers  is  not  well  settled. 
Formerly  the  Supreme  Court  apparently  took  the  view  that  tbe  treaty  power  is  co-extensive 
with  the  federal  powers  granted  bv  the  Constitution.  See  New  Orleans  v.  United  States 
(J836)  35  U.S.  (10  Pet.)  662,  736:  "The  government  of  the  United  States  ...  is  one  of 
Pmited  powers.  It  can  exercise  authority  over  no  subjects,  except  those  which  have  been 
delegated  to  it.  Congress  cannot,  by  legislation,  enlarge  the  federal  jurisdiction,  nor  can 
it  be  enlarged  under  the  treaty-making  power."  But  in  Missouri  v.  Holland  and  A«mkura  v. 
Seattle,  both  supra  note  24,  the  Court  took  a  much  broader  view.  See  also  the  discussions 
on  this  topic  in  Butler,  op.  cit.  supra  note  1.  and  by  the  American  Society  of  Interna- 
tional Law.  particularly  the  observations  of  the  Chief  Justice.  (1929)  23  Proc.  Am.  Soc. 
Int.  Taw  176:  Weinfebh  Arc  Labor  Conditions  n  Proper  Subject  of  International  Con- 
ventions? (1936)  24  Calif.  L.  Rev.  27fi  :  Mitchell  op.  cit.  supra  note  1.  especiallv  at  1~>1 
ff.  In  the  Chinese  Exclusion  Case  (1SS9)  130  U.S.  581.  609.  the  Court  announced  one 
limitation,    namely   that   the   power  of   exclusion   of  foreigners  cannot   be  granted  away. 
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constitutionality.  The  international  validity  of  an  American  engage- 
ment is  in  this  respect  irrelevant,  unless  the  treaty  is  not  a  treaty  at  all. 
But  what  if  the  validity  of  the  treaty  is  attacked  because  of  uncon- 
stitutionality on  the  part  of  the  other  contracting  party?  Logically  the 
courts  would  have  to  pass  on  the  question.  But  the  ingenious  device  of 
"nonjusticiable,"  or  "political"  questions  has  saved  the  courts  the 
trouble.45 

It  would  seem  that  Congress  has  no  constitutional  voice  in  the  con- 
clusion of  treaties.  It  has  only  power  with  respect  to  their  execution. 
The  power  to  bind  the  nation  internationally  by  treaties  belongs, 
according  to  the  Constitution,  exclusively  to  the  treaty  power. 

According  to  international  custom,  however,  not  all  agreements  are 
treaties,  and  the  American  law  has  adopted  this  distinction.  This 
phase  of  the  problem  will  be  more  fully  discussed  in  connection  with 
the  Belmont  case.46  There  are  many  cases  where  the  President,  upon 
authorization  of  Congress,  has  entered  into  agreements  without  the 
assent  of  two-thirds  of  the  Senate.  Such  agreements  have  been  held 
to  be  constitutional.  The  question  thus  arises  whether  such  authoriza- 
tion is  necessary  or  superfluous.  If  one  take  the  view  that  in  certain 
cases  the  authorization  is  required,  then  in  these  cases,  in  contrast  to 
regular  treaties.  Congress  may  more  directly  influence  the  conduct  of 
international  relations,  its  assent  being  an  essential  prerequisite  for 
the  presidential  action  in  the  formation  of  these  agreements.47 

The  situation  with  respect  to  the  powers  of  the  President.  Senate  and 
Congress  relating  to  the  conclusion  of  treaties  set  forth  heretofore, 
aids  in  understanding  the  problems  arising  in  connection  with  the  ter- 
mination of  treaties. 

A  great  difference  exists  between  "making"'  and  "termination''  by 
virtue  of  the  fact,  mentioned  before,  that  the  Constitution  is  com- 
pletely silent  as  to  the  latter.  One  could,  therefore,  put  the  puzzling 
question  whether  this  power  exists  at  all  in  the  national  government 
or  whether  it  is  possessed  by  the  people  of  the  United  States  under 
the  10th  amendment.  It  is  evidently  clear,  however,  that  by  a  reason- 
able construction  some  department  of  the  federal  government  must 
possess  the  power,  and  the  question  is  only  where  does  it  rest.48 

The  discussion  of  the  law  regarding  the  conclusion  of  treaties  has 
shown  that  it  is  necessary  to  distinguish  between  their  international 
and  municipal  effects,  and  the  same  distinction  must  also  be  kept  with 

♦'•This  doctrine  Is  announced  In  Doe  et  ah  v.  Braden  (1853)  57  U.S.  (16  How.)  635, 
0r>7,  whore  the  unconstitutionality  of  a  treaty  concluded  with  the  Kins  of  Spain  accord- 
ing to  Spanish  law  was  argued.  The  court  said  "But  these  are  political  questions  and 
not  judicial.  .  .  .  The  treaty  is  therefore  a  law  made  by  the  proper  authority,  and  the 
courts  of  justice  have  no  right  to  annul  or  disregard  any  of  its  provisions,  unless  thev 
violate  the  Constitution  of  the  United  States.  .  .  .  And  it  would  he  impossible  for  the 
executive  department  of  the  government  to  conduct  our  foreign  relations  with  anv  ad- 
vantage to  the  country  ....  if  every  court  in  the  country  was  authorized  to  inquire 
whether  the  person  who  ratified  the  treaty  on  behalf  of  a  foreign  nation  had  the  power, 
by  its  constitution  and  laws,  to  make  the  engagements  into  which  he  entered."  See  Fellows 
v.  Blacksmith   (1856)  00  T\S.   (10  Ilow.1  866. 

tn  Sec  text  infra.   Part  8. 

*7  Of  course.  Congress  has  power  to  Influence  the  conduct  of  foreign  relations  by  legis- 
lation, which  doei  not  require  agreements.  U.S.  Const.,  Art.  1,  §  8,  CI.  3.  One  could  imagine 
where  Congress  panel  a  statute  conditioned  upon  its  going  into  effect  upon  the 
re  i  i  a  Blmll  ir  or  corresponding  law  by  another  nation,  hut  this  would  not  constitute 
im  International  obligation  and  would  not  be  an  exericse  of  the  treaty  making  power.  See 
Tafl    <>j)  ri/   tupra  note  5,  ;ii  610 

"That  the  powers  of  the  federal  government  with  respect  to  the  powers  in  international 

relations  must  »*•  construed  broadly,  has  been  constantly  emphasized  bv  the  Supreme  Court. 

Oited   States  v.  Cnrtiss-Wrighl   Export   Corp..  supra  note  8;  Burnet  v.  Brooks  (1933) 

18,  896;  carter  v.  Carter  Coal  Co    (1086)  298,  295,  and  the  cases  cited  therein. 
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respect  to  the  termination  of  treaties.  So  far  as  municipal  effect,  />., 
the  operation  of  treaties  as  "laws",  is  concerned,  it  was  recognized  com- 
paratively early  that  Congress  can  override  by  statute  the  municipal 
law  as  established  by  staute.  "International  law  is  part  of  the  law  of 
the  land"  is  a  long-established  doctrine,51*  but  it  has  only  the  binding 
force  of  statutes.  Kules  of  municipal  law  created  by  the  adoption  of 
general  (customary)  international  law  can  be  changed  by  statul 
and  the  same  is  true  with  respect  to  municipal  rules  created  by  treaty  51 
(conversely,  a  treaty  can  override  a  previous  statute)."-  The  abroga- 
tion, internally,  of  a  treaty  may  be  an  international  wrong,  and  impose 
international  liability,  but  the  Congressional  act  is  constitutional  53 
and  valid.  The  United  States  courts  do  not  give  redress  against  inter- 
national wrongs  by  giving  international  law  a  preference  over 
statutes.54 

Regardless  of  the  abrogation  of  the  municipal  effect  of  a  treaty  by 
an  overriding  statute  the  treaty  is  not  abrogated  in  the  international 
sense.  It  is  breached,  not  abrogated.55  In  the  international  sphere,  the 
termination  of  treaties  is  governed  by  the  rules  of  international  law. 
There  are  many  reasons  by  virtue  of  which  a  treaty  may  cease  to  exist : 56 
(1)  It  may  expire  ipso  facto,  because  its  performance  becomes  impos- 
sible, or  there  is  war,57  or  the  period  for  which  it  was  entered  into  has 
expired.  (2)  A  treaty  can  be  terminated  by  the  unilateral  declaration 
of  one  party  either  because  the  other  party  has  breached  58  it  or  because 
the  treaty  by  its  terms  provided  for  termination  on  denouncement  by 
either  party.  (3)  A  treaty  can  be  ended  by  voluntary  recission  of  both 
parties  on  their  mutual  consent.  (4)  A  treaty  can  be  brought  to  an  end 
by  implication  of  international  law  because  of  a  novation  or  because  of 

49  This  doctrine  dates  back  at  least  as  early  as  the  Grand  Opinion  for  the  Prerogative 
concerning  the  Royal  Family  (1717)  Fort.  401,  420. 

50  Cf.  The  Nereide  (1815)  13  U.S.  (9  Cranch)  388,  422  ("Unit  such  act  be  passed,  the 
court  is  bound  bv  the  law  of  nations.")  ;  The  Marianna  Flora  (1826)  24  U.S.  (11  Wheat.) 
1,  39,  40  ;  The  Over  the  Top  (D.  Conn.  1925)  5  F.  (2d)  838,  842. 

51  Cf.  Taylor  v.  Morton,  supra  note  40  (a  very  careful  consideration)  ;  The  Cherokee 
Tobacco  (1870)  78  U.S.  (11  Wall.)  616,  621  ;  Head  Money  Cases  (1884)  112  U.S.  580,  597  : 
Whitney  v.  Robertson  (1888)  124  U.S.  190,  195;  The  Chinese  Exclusion  Case  (1889)  130 
U.S.  581,  600-601;  Fong  Yue  Ting  v.  United  States  (1893)  149  U.S.  698;  Ward  v.  Race 
Horse  (1896)  163  U.S.  504,  511;  La  Abra  Silver  Mining  Co.  v.  United  States  (1899)  175 
U.S.  423,  460;  United  States  v.  Payne  (1924)  264  U.S.  446,  448;  Cook  v.  United  States 
(1933)  288  U.S.  102,  120;  Pigeon  River  etc.  Co.  v.  Cos  Co.,  Ltd.  (1934)  291  U.S.  138,  160. 
See  also  Hughes,  The  Supreme  Court  of  the  United  States  (1928)  115  ;  Rawle,  op.  cit. 
supra  note  1,  at  61. 

62  Foster  v.  Neilson,  supra  note  31.  at  314  ;  The  Cherokee  Tobacco,  supra  note  51.  at  621  ; 
Whitney  v.  Robertson,  supra  note  51,  at  194  :  Cook  v.  United  States,  supra  note  51.  at  11^: 
Techt  v.  Hughes  (1920)  229  N.Y.  222,  246,  128  N.E.  185,  192;  Rawles,  op.  cit.  supra  note 
1,  at  60-61. 

63  The  power  to  breach  the  treaty  by  contravening  legislation  may  be  based  upon  the  war 
power  and  the  general  power  to  legislate.  See  Taylor  v.  Morton,  supra  note  40  ;  Ht^ad 
Money  Cases,  supra  note  51,  at  599. 

54  They  would  apparentlv  applv  even  foreign  laws  which  violate  International  law. 
Shapleigh  v.  Mier  (1936)  299  U.S.  468,  471. 

53  This  distinction  in  the  decisions  is  often  not  clearly  observed.  It  serves  no  purpose  to 
quote  these  dicta.  The  courts  usually  are  concerned  only  with  the  internal  effect.  Sec  Head 
Money  Cases,  supra  note  51,  at  599:  ".  .  .  so  far  as  a  treaty  made  by  the  United  States 
with  any  foreign  nation  can  become  the  subject  of  judicial  cognizance  In  the  courts  of  this 
country,  it  is  subject  to  such  acts  as  Congress  may  pass  .  .  ."  The  distinction  of  the  text  is 
announced  by  Pigeon  River  etc.  Co.  v.  Cox  Co.,  Ltd..  supra  note  51  :  Taft.  op.  cit.  supra 
note  5.  at  610:  Hughes,  loc.  cit.  supra  note  51,  at  115  ;  1  WlLLOUOHBT,  op.  cit.  supra  note 
1,  at  552  ;  Wilson,  op.  cit.  supra  note  1.  at  466. 

M  The  reasons  for  the  termination  of  treaties  in  international  law  have  not  yot  ex- 
haustively been  investigated.  See  CaVAGLIERI,  op.  cit.  supra  note  27.  at  4!n  :  2  HYDE,  In- 
ternational, Law.  Chiefly  as  Interpreted  and  Applied  in  the  United  States  (1922) 
79,  ff.  ;  McNair,  La  terminaison  el  la  dissolution  des  traites  (1<)20)  22  Recubil  DBS 
corns  pes  l'academie  he  droit  international  4r>9  :  Tobin,  The  Termination  of  Multi- 
partite Treaties  (1933)  :  Garner  and  .Tobst.  The  T'nilateral  Dcnuy\ciation  of  Treaties 
(1935)  29  Am.  J.  Int.  Law  569;  Rohrlich.  Self-Release  from  Treaties  (1932)  66  U.S.  L. 
Rfv.  IS  ff.  ;  Woolsev.  Unilateral  Termination  of  Treaties  (1926)  20  Am.  J.  Int.  Law  346. 

■7  S^p  Karnuth  v.'lTnited  States  (1928)  279  U.S.  231  ;  Tech  v.  Hughes,  supra  note  52. 

58  Cf.  Charlton  v.  Kelly  (1913)  229  U.S.  447. 
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tin1  conclusion  of  another  treaty  incompatible  therewith  either  between 
the  contracting  parties  or  between  the  contracting  and.  other  parties.59 

If  the  treaty  lias  internationally  expired  or  is  terminated,  its  munici- 
pal effect  also  ceases,  but  the  converse  is  not  true.  Which  department 
of  the  government  is  vested  with  the  power  to  terminate  a  treaty  within 
the  international  sphere?  Constitutions  are  determinative  here  also. 
In  the  United  States  one  must  probably  distinguish  the  different  situa- 
tions outlined  above.  If  the  treaty  is  abrogated  impliedly  by  virtue  of 
international  law  through  the  conclusion  of  a  new  inconsistent  treaty, 
there  is  no  doubt  that  the  treaty  power  is  the  only  one  which  can 
bring  about  this  result.  If  the  treaty  is  abrogated  by  expre>s  mutual 
consent  of  the  nations,  it  is  within  the  treaty  power  to  make  such  an 
arrangement  and  that,  not  only  in  case  of  the  formation  of  a  new 
treaty60  but  also  in  the  case  of  outright  rescission,  particularly  since 
it  is  within  the  scope  of  the  treaty  power  to  add  to  an  existing  treaty 
an  article  limiting  its  life.  Mutual  rescission  is  a  contract,  and  it  can 
be  reasonably  argued  that  the  term  "treaty"  in  the  constitution  extends 
to  an  agreement  by  which  an  existing  treaty  is  rescinded. 

But  what  is  the  constitutional  rule  with  respect  to  unilateral  denun- 
ciation ?  That  was  the  question  before  the  Court  in  the  Tan  Dor  Weyde 
case.  It  could  not  avoid  the  issue  and  base  its  decision  on  the  rule  that 
a  later  statute  overrides  a  prior  inconsistent  treaty  so  far  as  municipal 
law  is  concerned,  because  the  Seamen's  .Vet  provided  in  section  18  61 
that  it  did  not  immediately  abrogate  the  municipal  effect  of  inconsist- 
ent international  treaties,  but  was  to  take  effect  only  after  the  inter* 
national  termination  of  those  treaties.  The  municipal  effect  of  the 
Seaman's  Act  depended,  therefore,  upon  the  international  termination 
oft  lie  inconsistent  parts  of  the  treaty. 

The  problem  of  what  organs  are  vested  with  the  power  to  denounce 
treaties  has  been  an  object  of  great  controversy  in  American  practice 
and  literature,  while  in  foreign  countries  it  has  received  little  atten- 
tion. It  seems  there  to  be  assumed  that  the  power  to  denounce  is  vested 
in  the  department  that  concludes  treaties/'2 

In  the  United  States  different  views  are  taken.  There  is,  in  tho  first 
place,  authority  that  Congress  has  the  power.  In  Ropes  v.  Clinch  63  the 
court  -aid  : 

There  are  three  modes  in  which  congress  may  practically 
yet  efficiently  annul  or  destroy  the  operative  effect  of  any 
treaty  with  a  foreign  country.  They  may  do  it  by  giving  the 
notice  which  the  treaty  contemplates  shall  be  given  before  it 
shall  be  abrogated,  in  cases  in  which,  like  the  present,  such  a 
notice  was  provided  for;  or.  if  the  terms  of  the  treaty  require 


»  Ah  to  the  latter  point  there  are  some  doubts.  Rousseau,  i>r  la  oompatibilite  <i<»  norme* 
in,  rliquea  contradictoires  dans  iordre  International  (1932)  ."'.!)  Rbvuh  qAnbWli  db  naori 

>nal  public  133.  See  also  In  general,  Tobin,  <>i>.  oit.  supra  note  r><;.  at  206  it. 

thews,  "/>.  tit.  supra  note  1.  at  486. 

I  (1915)  1185:  "That  this  Act  shall  take  effect.  ...  as  to  foreign  vessels 
twelve  months  after  its  passage,  except  that  such  parts  hereof  as  are  iii  conflict  with 
article*  of  any  treaty  or  convention  with  any  foreign  nation  shall  take  effect  as  regards 

the    \evsels    of    such    foreign    nation    on    the    expiration    of    the    period    fixed    in    the    notice 
Of    abrogation    of    the   said    articles    so   provided    in    section    Sixteen    of    this    Act." 

"The  writer  has  round  hut  one  foreign  author  who  has  mentioned  the  question,  and 
umes  the  identity  of  treaty  making  with  the  denouncing  power  as  a  matter  of 
course  Knndert,  Vttlkerrechtllcher  rertrag  and  staatsvertragsrechl  in  schweiserlschen 
'•'••''"  (1919)  20:  "Die  Dndlgung  den  Staatsvertragezustandes  erfolgl  durch  Kttndigung 
Helton*  des  dazu  befugten  Organs,  das  selbstvprstamttlich  Identisch  seln  wird  mil  dem- 
jenltren.  das  den  vertrag  auch  abgeschlossen  hat." 

•  (C.C.8.D.N.T.  1871)  Fed.  Cas.  No.  12,043 
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no  such  notice,  they  may  do  it  by  the  forma]  abrogation  of 
the  treaty  at  once,  by  express  terms;  and  even  when-. .  . .  there 
is  a  provision  for  the  notice,  I  think  the  government  of  tin' 
United  States  may  disregard  even  that,  and  declare  that  "tie- 
treaty  shall  be,  from  and  after  this  date,  at  an  end."' 

The  import  of  this  dictum  is  that  Congress  may  give  the  aoti< 

denunciation.  The  same  view  is  taken  by  Professor  Corwin  : 

All  in  all.  it  appears  that  legislative  precedent,  which  more- 
over is  generally  supported  by  the  attitude  of  the  Executive, 
sanctions  the  proposition  that  the  power  of  terminating  the 
international  compacts  to  which  the  United  States  is  a  pari  . 
belongs,  as  a  prerogative  of  sovereignty,  to  Congress  aloi 
This  result  no  doubt  transgresses  the  general  principle  of 
residual  power  of  the  Executive  in  foreign  relation-,  but  it 
flows  naturally,  if  not  inevitably,  from  the  power  of  ( Congress 
over  treaty  provisions  in  their  quality  as  daw  of  the  land." 
Furthermore,  by  Article  I.  Section  8,  Paragraph  10  of  the 
Constitution.  Congress  has  the  power  to  'define  and  punish  . . . 
offenses  against  the  Law  of  Nations,'  and  so,  it  has  been  held, 
the  power  to  define  International  Law  is  general  for  the 
United  States.65 

It  would  seem,  however,  that  this  view/*  at  least  in  the  form  in  which 
it  is  stated,  is  erroneous.  Mere  Congressional  action  has  never  been 
deemed  sufficient  to  operate  as  a  peaceful  termination  of  a  treaty  in 
the  international  sphere;  the  dictum  of  the  circuit  court  is  unique  :  Pro- 
fessor Corwin's  reasoning  from  legislative  precedent  is  doubtful.' :  and 
his  other  arguments  are  of  little  weight.  From  the  fact  that  Congress 
may  define  the  judicial  application  of  internal  tonal  law,  it  does  not  fol- 
low that  it  has  power  to  act  directly  for  the  United  States  in  the  inter- 
national sphere';  neither  does  it  follow  from  the  power  of  Congress  to 
abrogate  the  internal  operation  of  treaties.  The  argument  invoking  the 
''prerogative  of  sovereignty"  is  likewise  without  strength:  it  is  sound 
only  in  so  far  as  the  powers  of  the  national  government  as  a  whole  M  are 

61  Ibid,  at  1174. 

♦^Corwix,  The  President's  Control  of  Foreign  Relations   (1917)    113. 

w  Also  supported  by  Rawle.  Rawle,  op.  cit.  supra  note  1.  at  61. 

67  As  an  instance  where  Congressional  action,  as  sucii.  terminated  a  treaty,  the  Aft  of 
July  7,  179S.  terminating  the  treaty  with  Trance  (1  Stat.  (1S45)  o7S).  has  often  been 
referred  to.  But  this  abrogation  was  explained  by  the  Committee  of  Foreign  Relations  in 
18.~>6  on  the  basis  of  the  state  of  hostility  between  France  and  the  United  States.  SEN.  Rep. 
No.  97,  34th  Cong.  1st  Sess.  (1S56)  4..  One  could  base  it  on  the  war  power.  The  relations 
between  the  United  States  and  France  were  a  qualified  state  of  war.  Eas  v.  Ttngy  I  1800] 
4  U.S.  (4  Dall.)  37.  The  Act  itself  purported  to  be  an  abrogation  of  the  treaty  by  reason 
of  repeated  breaches  and  of  authorization  by  France  for  the  pursuance  "of  a  system  of 
predatory  violence."  This  power  to  declare  a  treaty  terminated  because  of  hostilities  com- 
mitted by  the  other  party  (which  declaration  (if  unjustified  is  itself  a  breach)  and  even 
more  the  power  to  declare  that  a  state  of  hostility  exists  are  certainly  nuite  differ.  from 
the  power  to  terminate  a  treaty  by  notification  pursuant  to  and  in  compliance  with  the 
terms  of  a  treaty.  This  distinction  has  correctly  been  emphasized  by  the  resolution  of  the 
Committee  of  Foreign  Affairs  referred  to  above.  The  war  power  could  clearly  not  be  in- 
voked for  such  a  peaceful  termination  in  compliance  with  the  terms  of  the  treaties.  Further- 
more, attention  must  be  called  to  the  fact  that  it  is  doubtful  whether  the  power  to  declare 
a  treaty  terminated  because  of  breaches,  which  are  not  acts  of  violence,  as  in  the  case  of  the 
French  treaty,  belongs  to  Congress  or  the  President.  Mr.  Justice  Iredell  in  Ware  v.  Hylton 
(1796)  3  U.S.  (3  Dall.)  199,  260.  261.  seems  to  have  thnnsrht  that  Congress  must  make  the 
declaration,  and  so  did  President  Grant  when  the  question  of  the  breach  of  t'  e  treal  with 
Great  Britain  was  raised  in  1876  (Cf.  WlLLOUGHBT.  op.  cit.  supra  note  1.  at  582  3)  :  but  in 
a  more  recent  decision  the  Supreme  Court  intimated  that  the  executive  has  this  ■ 
Charlton  v.  Kelly  (1913)  229  U.S.  447.  476.  Cf.  Terlinden  v.  Ames  (1902)  1S4  U.S.  270.  2<>s. 
And  Mr.  Justice  Cardozo  in  Techt  v.  Hughes,  supra  note  o2.  at  24.°..  12s  X.K.  at  1!"2.  seems 
also  to  have  thought  that  President  and  Senate  must  act  together  in  these  cas 

■  This  has  repeatedlv  been  emphasized  bv  the  Supreme  Court.  S"p  Mackenzie  v.  IT.ire 
(1915)  239  U.S.  299.  311:  Monaco  v.  Missslsippi  (1934)  292  U.S.  313,  333  :  United  States 
v.  Curtiss-Wright  Export  Corp.,  supra  note  3,  at  31S.  and  the  authorities  there  referred  to. 
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concerned;  it  cannot  be  supported  -with  respect  to  the  distribution  of 
these  powers  among  the  three  departments  of  the  national  government. 
Without  doubt  it  is  the  function  of  the  President,  as  head  of  the 
executive,  to  give  notice  to  the  other  High  Contracting  Powers  in  his 
capacity  as  representative  of  the  nation,  for  he  makes  all  other  declara- 
tions save  the  declaration  of  war.09  The  President  is  the  voice,  and  the 
only  voice  of  the  nation  in  the  field  of  international  relations.70  The 
action  of  Congress  alone  does  not  sumce.71  The  problem  is  thus  nar- 
rowed to  one  of  the  three  possibilities,  either 

(a)  The  treaty  power  can  denounce  a  treaty,  or 

(b)  The  President  alone  can  denounce  a  treaty,  or 

(c)  The  President  on  authorization  by  Congress  can  denounce  a 
treaty. 

The  most  logical  view  is  that  the  power  to  denounce  a  treaty  is 
vested  in  the  President  by  and  with  the  advice  and  consent  of  the 
Senate,  so  that  the  department  of  the  government  which  makes  the 
treaty  can  terminate  it.  regardless  of  whether  the  termination  is  by 
unilateral,  but  lawful,  denunciation  or  by  a  new  treaty.  This  would 
not  too  greatly  extend  the  treaty  power.  The  same  reasons,  i.e..  secrecy 
and  dispatch,  which  induced  the  framers  of  the  Constitution  to  vest 
the  power  to  make  treaties  in  the  President  and  the  Senate  and  not 
in  the  Congress,  may  well  apply  to  the  power  of  denunciation.  The 
entire  subject  matter  of  the  international  effect  of  treaties,  including 
for  example,  conclusion,  alteration,  prolongation  and  lawful  and 
peaceful  termination  either  by  mutual  consent  or  by  unilateral  act 
pursuant  to  the  terms  of  the  treaty  or  even  by  denunciation  on  account 
of  adverse  breach,72  were  vested  in  the  same  persons.  Judicial  au- 
thority to  this  effect  is  a  dictum  by  Cardozo  in  Techt  v.  Hughes 'P 
"President  and  senate  may  denounce  the  treaty  and  thus  terminate  its 
life."  Taft.74  Crandall  75  and  Willoughby  76  likewise  think  that  this  is 
the  law  under  the  Constitution.  Practice  furnishes  additional  au- 
thority. There  are  instances  where  treaties  were  terminated  in  this 
way  77  and  the  Committee  of  Foreign  Relations  has  approved  of  this 
dure  with  respect  to  denunciation.78  It  is  noteworthy,  further- 
more, that  President  Wilson  objected  on  occasion  of  the  Merchant 
Marine  Act  to  any  interference  by  Congress  in  regard  to  the  denunci- 


""  In  the  Curtlss-Wrlght  case  the  Court  said,  "The  President  alone  has  the  power  to 
speak  ...  as  a  representative  of  the  nation."  Supra  note  8,  at  319. 

70  Of.  United  States  v.  Curtiss-Wright  Corp..  supra  note  3.  at  319  ;  United  States  v. 
Belmont.  supra  note  4,  at  718. 

71  Of.  Taft,  op.  rit.  supra  note  5,  at  009  :  "Congress  has  at  times  passed  resolutions 
affecting  our  foreign  relations  which  the  Executive  in  its  correspondence  with  foreign 
countries  had  declined  to  recognze  as  an  authoritative  expression  of  our  government.  Res- 
olutions passed  to  he  transmitted  to  »  foreign  government  hy  the  Congress  of  the  United 
States  may  or  may  not  be  so  transmitted  by  the  Executive  in  his  discretion." 

7:  As  far  as  denunciation  heenuse  of  an  adverse  breach  is  concerned,  one  could  have 
greater  doubts  than  In  the  other  case.  Cf.  supra  note  (57. 

"Supra  note  r>2.  .it  243,  128  N.B.  at  192  (italics  ours).  It  should  be  noted  in  connection 
with  the  remarks  supra  note  42,  thai  Cardoso  made  this  general  statement  with  respect  to 
the  denunciation  Of  treaties  In  a  case  involving  the  termination  of  treaties  because  of  war; 
consequently  It  would  appear  that  he  thought  the  whole  Held  of  termination  by  denunciation 
was  in  the  control  of  the  treaty  power. 

71  Op  lit.  BUpra  note  5,  at  610  :  "The  abrogation  of  the  treat  v  Involves  the  exercise  of  the 
lame  kind  of  power  as  the  making  of  it." 

"  CB  \ni> a i  i.,  op.  cit.  supra  note  1,  at    101 . 

™  1  WlLLOUOHBYj  Op.  (it.  supra  note  1,  at  501  rt  BBQ. 

"See  WRIGHT,  op.  <-it.  supra  note  1,  at  259  ;  CBANDALL,  op.  cit.  supra  note  1,  at  459;  1 
[BY,  OB    Cit.  xiipni  note  1,  ;i  t   586  \   Note    (1936)    35  Mini     I,.   Kiv.   88    93 

■>*  Bin.  Bip.  No.  97,  34th  Cong.,  1st  Bess.  (1856)  4. 
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ation  of  treaties,  on  the  ground  that  a  request  of  Congress  to  this 

effect  would  be  an  infringement  of  the  treaty  power.79 

On  the  other  hand  there  seems  to  be  at  least  one  instance  where  the 

President  alone  without  cooperation  of  Senate  or  Congress  has  ter- 
minated certain  treaty  provisions,  ■/>.,  in  the  case  of  a  treaty  with 
Switzerland.80  It  would  seem  more  difficult  to  justify  this  course  of 
action. 

One  might  argue  in  its  favor  that  unilateral  denunciation  does  not 
involve  an  obligation  of  the  nation  but  only  the  bringing  to  an  end 
of  such  an  obligation;  that  it  is  a  mere  unilateral  act  of  the  executive 
with  respect  to  foreign  relations  and  as  such  is  within  the  power  of 
the  President  as  are  other  unilateral  acts,  as  for  instance,  recognition 
of  new  states  and  governments.  This  view  is  defended  by  Reeves  81 
and  Mathews.82  The  latter  writer  gives  as  a  reason  that  since  the 
Senate  has  already,  in  its  treatymaking  capacity,  acted  upon  a  treaty 
providing  for  its  termination  upon  notice,  no  further  senatorial  action 
is  necessary  in  effecting  such  termination. 

Finally  there  are  cases  where  joint  resolutions  or  acts  of  Congress 
authorized  or  requested  the  President  to  terminate  treaties.  In  1846 
Congress  passed  a  "Joint  Resolution  concerning  the  Oregon  Terri- 
tory" whereby  the  President  was  "authorized  at  his  discretion"  to  give 
notice  of  the  termination  of  the  Treaty  of  1827  with  Great  Britain.83 
In  1856  Congress  passed  a  Joint  Resolution  Providing  for  the  Reci- 
procity Treaty  of  June  5th,  1854,  between  the  United  States  and  Great 
Britain,  "charging  the  President  with  the  communication  of  such 
notice."  84  In  1883  Congress  passed  a  "Joint  Resolution  providing  for 
the  termination  of  articles  ...  of  the  treaty  between  the  United  States 
and  Her  Britannic  Majesty,  etc."  in  which  it  directed  the  President  to 
give  and  communicate  notice  of  termination  at  the  time  provided  for 
by  the  treaty  and  simultaneously  declared  that  from  this  time  said 
articles  should  be  deemed  to  have  expired  and  of  no  force  and  effect 
by  every  department  of  the  Government.85  Another  important  instance 
is  the  authorization  and  direction  of  the  President  by  Congress  to 
terminate  the  agreements  under  the  Tariff  Act  of  1897,  contained  in 
section  4  of  the  Tariff  Act  of  1909.  There  it  was  provided,  "That  the 
President  shall  have  the  power  and  it  shall  be  his  duty  to  give  notice, 
within  10  days  .  .  .,  to  all  foreign  countries  with  which  commercial 
agreements  in  conformity  with  the  authority  granted  by  section  three 
of  the  Act  entitled  'An  Act  to  provide  revenue  for  the  Government 
\ete.]\  have  been  or  shall  have  been  entered  into,  of  the  intention  of 
the  United  States  to  terminate  such  agreement  .  .  ."  86  Recent  instances 
are  the  Seamen's  Act  of  1915,  involved  in  the  Curtiss-W right  case  and 
the  Merchant  Marine  Act  of  1920,  which  provoked  the  above  men- 
tioned protest  of  President  Wilson. 

Insofar  as  the  terminntion  of  agreements  under  the  TnrilF  Act  of 
1909  is  concerned,  one  might  easilv  argue  that  this  termination  lias  no 


79  Cf.  Reeves,  The  Jones  Act  and  the  Denunciation  of  Treaties  (1921)  15  Am.  J.  Int.  Law 
33;  Wright,  op.  cit.  supra  note  1.  at  258.  In  Note  (1936)  35  Mich.  L.  Rev.  88.  92,  it  Is 
stated  that  President  Hayes  had  taken  the  opposite  view,  but  his  statement  is  explained 
as  meaning  the  internal  effect  only.  See  1  Willottghby,  op.  cit.  .supra  note  1.  at  584. 

80  1  Willoughby,  op.  cit.  supra  note  1,  at  586;  Mathews,  op.  cit.  supra  note  1,  at  488. 
w  Op.  cit.  supra  note  79,  at  38. 

82  Op.  cit.  supra  note  1,  at  515. 

83  9  Stat.  (1846)  109. 

84  13  Stat.  (1S6T>)  566. 
83  22  Stat.  (1883)  641. 

M  36  Stat   (1909)  Part  I,  11,  at  83. 
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value  as  precedent  whatsover,  because  no  treaty  but  only  executive 
agreements  under  special  congressional  authorization  were  involved. 
But  the  other  situations  are  clearly  instances  of  authorization  of  the 
President  by  Congress  to  denounce  treaties  and,  save  the  first  instance, 
of  even  imposing  a  duty  on  him  to  do  so.  The  Senate  Committee  on 
Foreign  Relations,  which  held  that  the  treaty  power  must  act  in  the 
denunciation,  believed  that  it  makes  no  difference  whether  the  Senate 
acts  in  conjunction  with  the  House  of  Representatives  or  alone.87  This 
is  not  correct.  Where  the  Senate  acts  in  the  exercise  of  the  treaty 
power,  no  other  body  of  legislators  is  required  to  act  as  when  it  acts 
as  part  of  Congress,  nnd  furthermore,  the  necessary  number  of  votes 
iii  favor  of  a  treaty  (two-thirds  of  the  Senators  present)  differs  from 
the  number  necessary  if  the  Senate  is  in  session  as  a  legislative  body. 
Differences  exist  seemingly  also  with  respect  to  the  ouorum.  Therefore, 
it  is  clearly  relevant  to  decide  whether  this  practice  is  constitutional. 

The  Van  Der  Wryde  case  has  the  effect  of  sanctioning  this  practice. 
at  least  to  a  certain  extent.  Considering  the  many  legislative  precedents 
and  the  policv  of  the  Court  not  to  disturb,  if  possible,  long  established 
constitutional  practice,  this  was  not  amazin.of.ss  Tt  is.  however,  neces- 
sary to  examine  how  far  this  sanction  extends.  This  is  not  easy  as  the 
Court  was  vague. 

In  the  first  place  the  Court  has  not  said  that  the  President  could  not 
give  effect  to  a  unilateral  denunciation  of  the  treaty  without  Congres- 
sional authority,  i.e.,  that  the  authorization  is  indispensable.  Tt  has 
likewise  not  said  that  the  treaty  power  could  not  denouuee  a  treaty. 
Put  it  did  say  that  the  President  could  denounce  a  treaty  if  authorized 
by  a  congressional  act  under  the  circumstances  of  the  case.  The  opinion 
starts,  as  we  have  seen,  with  the  mysterious  sentence:  "The  question  as 
to  the  authority  of  the  executive  in  the  absence  of  cono-ressio7ial  action, 
or  of  action  by  the  treaty-making  power,  to  denounce  a  treaty  of  the 
United  States  is  not  involved."  This  is.  it  must  be  submitted,  not  quite 
correct.  The  power  of  the  President  in  the  absence  of  the  treaty-making 
power  was  involved.  The  President  acted  not  under  concurrence  of 
two-thirds  of  the  Senate  present,  but  upon  authority  of  Congress. 
ITence  the  Court  decided,  that  the  power  to  denounce  a  treaty  can  be 
exercised  under  certain  circumstances  by  the  President  in  conjunction 
with  Congress.  leaving  open  the  question  whether  this  can  be  done 
concurrently  with  or  in  exclusion  of  the  treaty  power.  Furthermore, 
one  must  observe  the  circumstances  of  the  case.  There  was  an  act  of 
Congress  introducing  regulations  inconsistent  with  the  treaty.  Con- 
sequently all  that  has  been  decided  comes  down  to  the  following:  Tf 
there  exists  a  self-executing  treaty  and  Congress  passes  a  statute  in- 
consistent therewith,  (either  outright  or  reserving  treaty  rights  until 
notice  has  been  given)  and  the  statute  authorized  the' President  to 
denounce  the  treaties,  then  the  notice  of  denunciation  of  the  treaties 
by  the  President  without  concurrence  of  two-thirds  of  the  Senate 
nt  is  considered  to  be  internationally  valid  and  terminates  the 
municipal  effect  of  such  treaties.  From  the  opinion  more  can  hardly 
be  deduced  than  that  the  action  by  Congress  removed,  in  the  mind  of 


v  Rip.  NO.  07.  op.  ott.  supra  noto  7<v  nt  fi 

'     Field   v    Clark    (1S!t2)    143  U.S.   r,4H.   001  ;  mitort   Statos  v.  Curtiss-WrJcht  Export 
(  orp    nipra  noto  8,  at  828,  .".20  ;  Cincinnati  Soap  Co.  v.  Dnlted  States  (1037)  81  L.  Ed.' Adv. 
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Ihe  Court  at  least,  any  doubt  of  the  effectiveness  of  the  notice  by  the 
President.  It  invoked  simultaneously  the  President's  power  in  the 
conduct  of  foreign  relations  and  his  duty  to  take  care  that  the  laws 
are  faithfully  executed.  Thus  many  questions  remain  unanswered, 
particularly  the  following: 

(a)  Can  the  President,  with  concurrence  of  two-thirds  of  the 
Senate,  terminate  treaties  by  giving  notice  in  compliance  with 
their  terms? 

(I))  Can  the  President  without  any  action  of  Congress  or  Sen- 
ate give  such  notice? 

(c)  Was  the  Van  Der  Weyde  case  a  special  case,  or  can  the 
President  generally  give  notice  of  termination  on  authorization 
of  Congress:  in  other  words,  was  the  enactment  of  an  inconsistent 
statute  the  reason  that  the  President  had  the  power  to  give  a  valid 
notice? 
It  has  already  been  pointed  out  that  the  Court  was  very  careful  in 
its  language  regarding  the  duty  of  the  President  to  follow  the  direction 
of  Congress  in  the  conduct  of  foreign  relations.  All  that  is  said  is  that 
if  an  inconsistent  act  is  passed  and  the  President  is  directed  to  termi- 
nate a  treaty  in  so  far  as  such  inconsistency  exists,  the  Preident  has 
the  duty  to  "reach  a  conclusion"  in  respect  to  the  inconsistency.89 

Thus  one  must  be  careful  not  to  overemphasize  the  importance  of 
the  Van  Der  Weyde  case.  It  settles  positively  only  that  under  certain 
circumstances  the  termination  of  treaties  through  notice  in  compliance 
with  its  terms  can  l>e  driven  without  concurrence  of  two-thirds  of  the 
Senate  but  by  the  President  alone  following  a  direction  of  Congress. 
The  case,  however,  is  indicative  of  a  tendency  of  the  Supreme  Court 
in  regard  to  constitutional  construction  so  far  as  the  conduct  of  for- 
eign relations  is  concerned:  if  the  President  and  Congress  are  in 
harmony  and  act  together  the  Court,  will,  if  possible,  consider  such 
action  as  proper.  In  the  Van  Der  Weyde  case  this  tendency  resulted 
in  a  refusal  to  extend  the  scope  of  the  treaty  power:  in  the  Curtiss- 
Wright  case  it  resulted  in  a  refusal  to  extend  the  delegation-of-power 
prohibition  to  the  field  of  international  relations. 


"  Certainly  the  Court  did  not  even  intimate  that  the  President  could  be  compelled  to  give 
the  notice.  That  this  cannot  be  done  is  generally  accepted.  Cf.  Reeves,  op.  cit.  supra  note  79. 
at  "»7  :  Mathews,  op.  cit.  supra  note  1.  at  496.  On  the  other  hand  the  Court  did  not  strongly 
deny  any  legal  duty  on  the  part  of  the  President  as  Mathews  and  Taft  seem  to  do.  Mathews, 
op.  cit.  supra  note  1,  at  495,  496  ;  Taft,  op.  cit.  supra  note  5,  at  609. 


[From  the  Journal  of  Air  Law  and  Commerce.  Volume  32.  No.  4,  Autumn  19G6] 

TERMINATION  OF  TREATIES  BY  THE  EXECUTIVE  WITH- 
OUT CONGRESSIONAL  APPROVAL:  THE  CASE  OF  THE 
WARSAW  CONVENTION 

(By  John  H.  Riggs,  Jr.*) 


I.  Introduction 

On  15  November  1965,  the  United  States  Department  of  State  de- 
livered a  diplomatic  note  to  the  Polish  Government  in  Warsaw  an- 
nouncing the  withdrawal  of  the  United  States  from  the  WTarsaw  Con- 
vention.1 The  note  and  accompanying  press  release  -  indicated  that  the 
denunciation  resulted  solely  from  the  Convention's  low  limitations  on 
liability  for  injury  or  death  to  passengers,  and  in  no  way  represented 
a  departure  from  the  long-standing  commitment  of  the  United  States 
to  international  co-operation  in  matters  relating  to  civil  aviation. 
It  further  disclosed  that  the  withdrawal,  which  by  the  terms  of  Article 
39  of  the  Convention  would  not  take  effect  until  six  months  after 
delivery  of  the  notice  of  denunciation,3  would  be  rescinded  if 

prior  to  its  effective  date  of  May  15, 1966,  there  is  a  reasonable 
prospect  of  an  international  agreement  on  limits  of  liability 
in  international  air  transportation  in  the  area  of  $100,000  per 
passenger  or  on  uniform  rules  but  without  any  limit  of  lia- 
bility, and  if,  pending  the  effectiveness  of  such  international 
agreement,  there  is  a  provisional  arrangement  among  the 
principal  international  airlines  waiving  the  limits  of  liability 
up  to  $75,000  per  passenger.4 

At  the  time  of  the  denunciation,  neither  the  Congress  nor  the  Senate 


•B.A.,  Y   le  University  ;  I.L.B..  University  <>f  Virginia.  Members  of  the  Now  York  B:ir. 

>  Convention  for  the  Unification  of  Certain  Rules  Relating  to  International  Transporta- 
tion by  Air  (Warsaw  Convention),  12  Oct.  1929,  49  Stat.  3000,  T.S.  No.  876  (1934)  [here- 
inafter Warsaw  Convention].  Although  not  an  original  signatory  to  the  Warsaw  Conven- 
tion when  it  was  negotiated  in  1!»l".».  the  United  States  adhered  to  the  treaty  on  29  October 
lb::  I.  The  Senate  advised  adherence,  subject  to  the  reservation  under  the  "Additional 
Protocol."  on  in  June  1934,  and  the  President  duly  proclaimed  the  adherence  on  29  Octo- 
ber lb:;i  'ill-  United  States  signed,  bul  has  never  ratified  The  Hague  Protocol  which 
modifies  the  Warsaw  Convention,  and  which  took  effect  for  the  ratifying  countries  on 
1  A'lL-iist    I  963 

2  The  Department  of  State's  note  is  reprinted  in  31  J.  Air  L.  &  Com.  305  (19(>5).  53 
Dep  i    State  B\  ■  I  »65).    'he  pr«»8s  release,  dated   15  November  1965,  is  set  forth 

in  58  Dep't  Statb  Bull.  923  (1965).  See  generally  Kreindler,  The  Denunciation  of  the 
s  n;  I .  Ac  Com.  '.m»  i  (1965). 

■Warsaw  Convention,  art.  39:  (1)  Any  one  of  the  High  Contracting  Parties  may  de- 
nounce  this  run  v. mii  i. ,n  by  a  notification  addressed  to  the  Government  of  the  Republic  of 

Poland,  which  shall  at  once  in  for  in  the  Government  Of  each  of  the  lliu'h  Conl  racting  Parties. 
aunciation  shall  take  effect   six  months  after  the  notification  of  denunciation,  and 
shall  operate  only  as  regards  the  party  which  shall  have  proceeded  to  denunciation. 

•  Dep'1  <>f  stat<-  Press  Release  No.  2»;s,  ir»  Nov.  1965;  53  Dep't  State  Bull.  923,  924 
i  1965). 
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by  itself  had  taken  formal  action  to  concur  in  or  to  advise  the  with- 
drawal of  the  United  States  from  the  ( \)n  vent  ion.8 

Just  one  day  prior  to  the  effective  date,  the  Department  of  State 

announced  the  withdrawal  of  its  denunciation  of  the  Warsaw  Con- 
vention. Essentially,  the  withdrawal  of  the  denunciation  resulted  from 
an  eleventh  hour  agreement  among  the  world's  Leading  international 
air  carriers  to  waive  the  $8300  personal  injury  and  death  damages 
limitation  as  well  as  certain  defenses  under  th"  Convention,  in  ex- 
change for  a  tariff  provision  setting  a  new  damages  limit  of  $75,000 
under  conditions  of  virtual  absolute  liability.'1  Hut  in  cancelling  its 
denunciation,  the  Department  of  State  made  it  clear  that  the  agree- 
ment by  the  carriers  was  only  a  "provisional"  measure  and  that,  "the 
Government  of  the  United  States  looks  forward  to  continued  discus- 
sions looking  to  an  up-to-date  and  permanent  international  agree- 
ment on  the  important  issues  dealt  with  in  the  Warsaw  Convention."  7 
Thus,  the  State  Department  may  again  denounce  the  Warsaw  Con- 
vention if  it  does  not  feel  that  steps  are  being  taken  with  deliberate 
speed  to  negotiate  a  multilateral  replacement  treaty  for  the  Warsaw- 
Hague  combination. 

The  possibility  of  a  later  denunciation  raises  the  question  of  Presi- 
dential power  to  unilaterally  withdraw  or  terminate  United  States 
adherence  to  a  self-executing  treaty  of  the  nature  of  the  Warsaw  Con- 
vention.8 The  Constitution  provides  that  the  President  "shall  have 
Power,  by  and  with  the  Advice  and  Consent  of  the  Senate,  to  make 
Treaties,  provided  two-thii'ds  of  the  Senators  present  concur.  .  .  .'?  n 
However,  the  Constitution  is  silent  on  the  question  of  where  the  treaty- 
terminating  powers  lies.  It  would  seem  logical  that  the  same  formal- 
ities required  for  making  a  treaty  would  prevail  in  the  termination  of 
a  bilateral  one  or  in  the  withdrawal  from  a  multilateral  one. 

Yet  there  is  no  judicial  decision  in  American  jurisprudence  which 
has  directly  met  this  question.  Perhaps  one  reason  for  the  absence  of 

3  The  only  action  taken  by  Congress  or  the  Senate  alone  was  a  hearing  by  the  Senate 
Foreign  Relations  Committee  on  26-27  May  1965,  on  the  question  of  ratification  of  The 
Hague  Protocol  to  the  Warsaw  Convention.  In  the  Committee's  report  dated  29  June  1965. 
ratification  of  The  Hague  Protocol  was  recommended;  but  the  Committee  added  that  if 
legislation  containing  a  complementary  insurance  program  "is  not  enacted  within  a  rea- 
sonable time  (i.e.,  prior  to  the  adjournment  of  the  89th  Congress),  the  Department  of  State 
should  take  immediate  steps  to  denounce  the  Warsaw  Convention  and  The  Hague  Pro- 
tocol." 82  J.  Air  L.  &  Com.  244  (1966).  No  formal  action  has  been  taken  by  the  Congress 
or  the  Senate  since  then.  However,  a  resolution  sponsored  by  twenty  eight  senators  direct- 
ing the  President  to  denounce  the  Warsaw  Convention  was  introduced  on  3  May  1965,  and 
is  currently  pending  before  the  Senate  Foreign  Relations  Committee  (S.  Res.  256,  S9th 
Cong.). 

°54  Dep't  State  Bell.  1033  (1906).  The  text  of  the  United  States  note  to  the  Polish 
Government  dated  14  Mav  1966.  and  the  press  releases  of  the  Department  of  State  on  the 
withdrawal  of  the  denunciation  are  set  forth  in  32  J.  Air  L.  &  Com.  243-48  (1966).  Three 
domestic  airlines.  Delta,  National,  and  United,  have  not  accepted  the  absolute  liability 
provision. 

7  Department  of  State  Note  to  Polish  Government,  14  May  1966,  reprinted  in  32  .T.  Air 
L.  &COM.  24S  (1966). 

8  See  generally  Corwix.  The  Coxstitftiox  of  tite  United  States:  of  America  423  25 
(1953)  ;  5  Hackworth.  Digest  of  International  Law  319-42  H943)  ;  2  Hyde.  Inter- 
national Law  Chiefly  as  Interpreted  and  Applied  by  the  United  Stvtes  1516  27 
'2d  ed.  1945)  :  Nelson.  The  Termination  of  Treaties  and  Executive  Anreemcnts  by  the 
United  States;  Theory  and  Practice.  42  Minn.  L.  Rev.  S79  (19."^)  :  and  Riesenfeld,  The 
Poicer  of  Congress  and  the  President  in  International  Relations;  Three  Recent  Suprcjne 
Court  Derisions.  25  Cat. if.  L   Rev.  643  (1937). 

9  U.S.  Const,  art.  II.  §  2. 

10"[T]he  obligations'^  the  treaty  could  not  be  changed  or  varied,  but  by  the  same  for- 
malities with  which  they  were  introduced:  or.  at  least,  by  some  act  of  as  high  an  Import, 
anri  of  as  unequivocal  an  authoritv."  The  Amiable  Isabella.  19  U.S.  (6  Wheat.)  1.  75 
(1K21)  (Storv.  J.)  ;  Techt  v.  Hu-hes.  229  N.Y.  222.  243.  12K  N.E.  185.  192  (Cardozo.  J). 
cert,  denied,  254  U.S.  643  (1920)  :  cf.  Tones  v.  Walker,  13  Fed.  Cas.  1059,  1062-63  (No. 
7507)  (C.C.  Va.,  date  unknown)   (Jav,  C.J.). 
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va.-e  law  on  the  subject  is  that  relatively  few  treaties  are  legislative  and 
self-executing  in  nature,  and  very  few  of  such  treaties  have  been  termi- 
nated by  the  executive  branch  alone.  Most  treaties  are  in  the  nature  of 
international  compacts  which  relate  to  governmental  relations  only. 
Only  a  small  number  are  conventions  which  establish  both  an  interna- 
tional and,  in  the  case  of  the  United  States,11  an  internal  (legislative) 
body  of  law  governing  rights  between  private  individuals  or  compa- 
nies. Thus,  few  instances  occur  where  private  persons  have  the  oppor- 
tunity to  litigate  the  issue  of  whether  private  rights,  established  by  a 
treaty,  have  been  unconstitutionally  abrogated  by  the  improper  termi- 
nation of  a  treaty  by  the  Executive  alone.  Because  of  the  problem  of 
ding,"  it  is  doubtful  that  an  individual  could  litigate  this  issue 
unless  the  treaty  in  question  involved  private  rights  and  the  termina- 
tion affected  him  directly.  But  if  the  Department  of  State  again  de- 
nounces the  Warsaw  Convention  and  allows  the  denunciation  to 
become  effective  six  months  afterwards,  a  strong  possibility  exists  that 
this  issue  might  be  litigated  because  of  the  Convention's  direct  effect 
on  both  individuals  and  companies. 

The  question  of  the  power  of  the  executive  branch  to  terminate  a 
legislative  treaty  without  the  concurrence  of  all  or  part  of  the  legisla- 
tive branch  is  a  matter  of  municipal  law,  not  international  law.  The 
internal  enforceability  of  a  treaty  as  "the  Supreme  Law  of  the  Land" 
after  an  attempted  unilaterial  termination  by  the  President  depends 
entirely  upon  American  constitutional  law,12 

IT.  Termination  Power  of  the  Executive 

The  position  of  the  executive  branch  on  this  question  has  been  incon- 
sistent. In  a  memorandum  relating  to  the  termination  of  a  bilateral 
treaty  of  commerce  and  navigation  with  Italy,  Green  II.  Ilackworth, 
then  Legal  Adviser  of  the  Department  of  State,  wrote  to  President 
Roosevelt : 

The  question  as  to  the  authority  of  the  Executive  to  terminate 
treaties  independently  of  the  Congress  or  of  the  Senate  is  in  a  some- 
what confused  state.  Although  the  Constitution  contains  provision 
with  reference  to  the  making  of  treaties,  it  is  silent  with  respect  to  their 
abrogation.  In  some  cases  treaties  have1  been  terminated  by  the  Presi- 
dent pursuant  to  action  by  Congress.  In  other  cases  action  has  been 
taken  by  the  President  pursuant  to  resolutions  of  the  Senate  alone.  In 
still  others  the  initiative  has  been  taken  by  the  President.  Tn  some  cases 
his  action  was  afterwards  notified  to  the  Senate  or  to  both  Houses  of 
Congress  and  approved,  in  other  cases  it  was  not  referred  to  either 
House.  No  settled  rule  or  procedure  has  been  followed.13 

'MS  C.nst.  art.  VI,  S  2  provides:  This  Constitution,  ami  the  Laws  of  the  United 
Rtnte*  which  shall  be  made  In  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be 
made  under  the  Authority  Of  the  United  States,  shall  be  the  Supreme  Law  of  the  Land: 
and  the  Judge*  of  every  State  shall  be  hound  thereby,  anything  in  the  Constitution  or 
Of  any  State  to  the  contrary  notwithstanding.  United  States  v.  i'.elmont.  '.Wl  T\K. 
824,  331  82  (1937)  ;  Asakura  v.  Seattle.  263  U.S.  .':::-->  (1924)  ;  Missouri  v.  Holland.  252 
I'.S.  416  (1920). 

,:  Riesenfeld.  mtpra  note  S,  at   (',:;(',    :,S. 

Uv.  Kwoirni.  op.   Oit    BUJtra  note  .9.  nt  330.   Mr.   ITaekworth  nevertheless  advised  Presi- 
dent   Roosevelt    that    he    had    the    power    to    terminate    the    Italian    Treaty    without    seeking 
Ice  and  consent  of  the  Senate  or  the  approval  of  Congress  because  of  an   1858  prece- 
dent   Involving    unilateral    termination    of  a    clause   in    a    similar   treat  v    with    Switzerland. 

President  Roosevelt  thereafter  gave  notice  to  the  Italian  Government  of  the  termination  of 

(Continued) 
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Since  the  question  has  never  boon  directly  considered  by  an  American 
court,14  the  opinions  of  constitutional  law  authorities  arc  split.  Hack- 
worth  apparently  considered  the  answer  to  lie  in  presidential  prec- 
edents, not  in  constitutional  law.18  It  has  also  been  argued  that  the 
silence  of  the  Constitution  on  this  point  probably  moans  that  the  Presi- 
dent acting  alone  has  the  power  to  terminate  a  treaty  as  an  interna- 
tional obligation,  although  perhaps  not  as  binding  municipal  law.15 
Others  argue  that  "the  abrogation  of  a  treaty  involves  the  exercise  of 
the  same  kind  of  power  as  the  making  of  it,"17  and  that  therefore 
some  sort  of  congressional  or  senatorial  concurrence  in  termination  is 
necessary  for  it  to  have  both  international  and  internal  effect.18 

Little  judicial  authority  exists.  In  Teckt  v.  Hughes919  Judge  Cardozo 
considered  the  effect  of  the  first  World  War  upon  private  r 
created  by  a  pre-war  treaty  between  the  United  Stales  and  Austria- 
Hungary.  After  repeating  the  well-established  rule  that  courts  alone 
may  not  invalidate  a  treaty  provision  without  some  action  taken  by 
"the  political  departments  of  the  government  that  it  has  been  sus- 
pended or  annulled."  -°  Judge  Cardozo  stated,  in  dicta: 

President  and  Senate  may  denounce  the  treaty,  and  thus 
terminate  its  life.  Congress  may  enact  an  inconsistent  rule. 
which  will  control  the  action  of  the  courts.  .  .  .  The  treaty 
of  peace  itself  may  set  up  new  relations,  and  terminate  earlier 
pacts,  either  tacitly  or  expressly.  .  .  .  But  until  one  of  these 
things  is  done,  until  some  one  of  these  events  occurs,  while  war 
is  still  flagrant,  and  the  will  of  the  political  departments  of 
the  government  unrevealed,  the  courts,  as  I  view  their  func- 
tion, play  a  humbler  and  more  cautious  part.21 

This  language  has  been  quoted  with  approval  by  the  Supreme  Court, 
albeit  again  in  dicta.22 

In  Van  Der  Weyde  v.  Ocean  T Tansy.  Co.,23  Congress  terminate  1  a 

(Continued) 

the  treaty,  ami  no  action  by  the  Senate  or  Congress  was  sought.  A  similar  treaty  tej 
tion    without    legislative   participation    occurred   in    1926    during   President    Coolidge's   ad- 
ministration. But  Presidents  Wilson  and  Hayes  took  the  position  that  the  advice  an''.  co it- 
sent  of  two-thirds  of  the  Senate  was  required  before  they  could  give  notice  of  termin 
In   President   Wilson's   case,    withdrawal   from   a    unilateral    public    health    treaty   was    in- 
volved. Reeves.  The  Jones  Act  and  the  Denunciation  of  Treaties,  15  Am.  .7.  Intl.   I..  33 
(1921).   President   Taft   obtained   a   joint   resolution    of   both    ho.'-<>s   <<;   Coi  gr< 
ratifying  prior  notice  given  by  him  that  the  United  States  was  terminating  a  comr  • 
treaty  with  Russia.  Other  procedures  have  a!so  been  followed.  These  and  other 
are  described   and  catalogued  in   5  Hackwokth,   op.  c.  supra  note  S,  at  319—33;   Nelson, 
supra  note  8.  at  879-82. 

14  The  question  of  whether  American  courts  would  accept  jurisdiction  over  this  issue  lg 
discussed  infra. 

13  Cf.  note  17  infra  ;  Porwin.  op.  cit.  supra  note  8,  at  423-24. 

"8  1  Willoughbv.  The  Constitutional  Law  of  the  United  States  f>S4-S5  (2d  ed. 
1929). 

17  Taft.  The  Boundaries  Betveer  the  Executive,  the  Legislative  and  tie  Judicial  Brnn^hr* 
of  the  Government,  2.".  Yale  L..T.  "99.  610  (1916). 

18  Riesenfeld.  supra  note  8.  at  660-62. 

™229  N.Y.  222.  12«  X.E.  185.  cert,  denied.  2."4  U.S.  643  (1920). 

-°  In  Jones  v.  Walker.  13  Fed.  Cas.  lono.  106.",    fNo.   7507)    (C.C.   T*a..   date  unknown). 
Chief  Justice  Jay  stated.   "Where  the  department  authorized  to  annul   a   voidable 
shall  deem  it  most  conducfre  to  the  national  interest  that  it  should  longer  continue 
obeyed  and  observed,  no  right  can  be  incident  to  the  judiciary  '<>  declare  it  void  in  a  single 
instance."  See  also  Charlton  v.  Kelly,  229  U.S.  447   (1913)  :  Terlinden  v.   A 
270   (1902).  On  the  is-;ne  of  the  effect  of  war  upon  treaties,  see  Clark  v.   Allen,  :"'1   t\s. 
|S03  H947)  :  Societv  for  the  Propagation  of  the  Gospel  v.  New  Haven.  21  U.S.    (8  Wl 
d-CA.   494-0."    (1823);   Anrento   v.   Horn.    241   F.2d   258,   262-63    (6th   Clr.    1957)     (Stewart, 
C.J.)  :  and  106  IT.  Pa.  L.  Rev.  617  <  195S). 

21  220  X.Y.  at  243.  j2^  X.E.  at  102. 

22  Clark  v.  Allen.  331  U.S.  503.  509  (1047>.  8ee  also  Mr.  Justice  Story's  Inntriatre  q-^r-d 
in  The  Amiable  Isabella.  10  U.S.  (6  Wheat.  >  1.  14  (1821). 

23  207  U.S.  114  (1936).  Se»  the  thorouirb  discussion  of  the  case  in  Riesenfeld.  supra  note 
8.  at  C4.J-65  ;  and  Comment,  35  Mich.  L.  Rev.  8S  (1936). 
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treaty  by  means  of  a  statute  and  "requested  and  directed"  the  Presi- 
dent to  give  notice  of  the  termination  to  Norway.  Despite  the  unusual 
procedure,  the  Supreme  Court  decided  that  the  treaty  had  been 
properly  terminated  since  both  political  departments  had  concurred 
in  the  termination.  Thus,  where  the  President  and  the  Congress  are 
in  harmony  on  the  termination,  the  court  will  consider  such  action  as 
proper.24  But  direct  confrontation  on  the  issue  of  the  President's  power 
to  terminate  a  treaty  without  some  form  of  congressional  approbation 
was  avoided : 

RV]e  think  that  the  question  as  to  the  authority  of  the  Ex- 
ecutive in  the  absence  of  congressional  action,  or  of  action  by 
the  treaty-making  power,  to  denounce  a  treaty  of  the  United 
States,  is  not  here  involved.25 

In  United  States  v.  Curtiss-Wright  Export  Corp.,26  the  Supreme 
Court  dealt  with  the  power  of  the  President  as  the  "sole  organ  of  the 
federal  government  in  the  field  of  international  relations."  Congress 
had  passed  a  joint  resolution  empowering  the  President  to  prohibit 
the  sale  of  arms  or  munitions  into  certain  Latin  American  countries. 
The  President  thereafter  issued  proclamations  putting  the  resolution 
into  effect.  The  constitutionality  of  this  procedure  was  in  issue.  With 
sweeping  language,  Mr.  Justice  Sutherland  broadly  defined  the  presi- 
dential power  in  foreign  relations: 

Not  only,  as  we  have  shown,  is  the  Federal  power  over  ex- 
ternal affairs  in  origin  and  essential  character  different  from 
that  over  internal  affairs,  but  participation  in  the  exercise  of 
the  power  is  significantly  limited.  In  this  vast  external  realm, 
with  its  important,  complicated,  delicate  and  manifold  prob- 
lems, the  President  alone  has  the  power  to  speak  or  listen  as  a 
representative  of  the  nation.  He  makes  treaties  with  the  advice 
and  consent  of  the  Senate;  but  he  alone  negotiates.  Into  the 

I  ield  of  negotiation  the  Senate  cannot  intrude;  and  Congress 
itself  is  powerless  to  invade  it.27 

Whether  this  general  language  could  be  used  to  support  the  propo- 
sition that  the  President  may  terminate  a  treaty  alone  is  doubtful. 
Not  all  treaties  involve  merely  political  relationships  with  foreign 
nations.  Chief  Justice  .Marshall  has  said: 

Our  constitution  declares  a  treaty  to  be  the  law  of  the  land. 

I I  is.  consequently,  to  he  regarded  in  courts  of  justice  as  equiv- 
alent to  an  act  of  the  legislature,  whenever  it  operates  of  itself, 
without  the  aid  of  any  legislative  provision.28 

If  a  particular  treaty  is  fundamentally  legislation  on  an  interna- 
tional plane,  as  in  the  case  of  the  Warsaw  Convention,  and  if  it  relates 
principally  to  private  rights  and  liabilities,  the  analogy  presents  itself 
between  repeal  of  a  statute  and  termination  of  a  treaty  legislative  in 
nature.  The  power  to  repeal  is  inherent  in  the  power  to  legislate,  and 

'-<  Rlesenfeld   supm  note  8,  at  G<',r>. 

.■it    117 

-"  299  r  s   804,  320  I  L946). 

-"  in  b1  .".  i!) 

■  t.r  v.  Nell  son,  27  0.8.  (2  Pel  t  2.1.?,  314  (1829).  Xw  note  n  supra  ;  Geofroy  v. 
RiggH,  133  o.S.  258  (1890)  (extent  of  the  treaty-making  power).  Marshall's  statement  has 
been  repeated  often.  Rhode  Island  v.  Massachusetts,  ."»7  tt.s  <12  Pet.)  G.17  7-47  (1S3S)  ; 
Onlted  states  \.  Irredondo,  81  0.8.  (8  Pet.)  691    736  (is:'2) 
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it  would  seem  that  the  same  formalities  would  be  necessary  in  both 
■enactment  and  repeal.  Since  a  treaty  cannol  become  effective  either 
as  an  international  compact  or  as  internal  law  in  the  United  Slates 
until  two-thirds  of  the  Senate  consent,  then  can  it  be  terminated  inter- 
nationally or  internally  without  action  by  the  Senate  or  Congress? 
Congress  has  considerable  power  to  modify  or  to  abrogate  treaties. 

Congress  by  legislation,  and  so  far  as  the  people  and  author- 
ities of  the  United  States  are  concerned,  could  abrogate  a 
treaty  between  this  country  and  another  country  which  had 
been  negotiated  by  the  President  and  approved  by  the 
Senate.29 

In  Taylor  v.  Morton,*0  Mr.  Justice  Curtis  wrote  this  illuminating 

discussion  of  the  power  of  Congress  to  abrogate  a  treaty  by  inconsist- 
ent legislation : 

The  first  and  most  obyious  distinction  between  a  treaty 
and  an  act  of  congress  is,  that  the  former  is  made  by  the  presi- 
dent and  ratified  by  two  thirds  of  the  senators  present:  the 
latter  by  majorities  of  both  houses  of  Congress  and  the  presi- 
dent, or  by  both  houses  only,  by  constitutional  majorities,  if 
the  president  refuses  his  assent.  Ordinarily,  it  is  certainly 
true,  that  the  powers  of  enacting  and  repealing  laws  reside  in 
the  same  persons.  But  there  is  no  reason,  in  the  nature  of 
things,  why  it  may  not  be  otherwise.  *  *  *  I  think  it  is  im- 
possible to  maintain  that,  under  our  constitution,  the  presi- 
dent and  senate  exclusively,  possess  the  power  to  modify  or 
repeal  a  law  found  in  a  treaty.31 

Curtis  reasoned  that  the  Constitution  could  not  have  been  intended 
to  render  this  country  "helpless"  by  requiring  the  President  and  Senate 
to  enter  into  a  new  treaty  with  the  other  country,  requiring  the  latter s 
approyal.  before  the  present  treaty  could  be  terminated.  Since  both 
treaty  and  congressional  legislation  are  on  equal  footing  as  the  supreme 
law  of  the  land,  subsequent  legislation  can  cause  an  inconsistent  treaty 
to  be  abrogated.  As  in  Van  Der  Weyde  v.  Ocean  Tramp.  Co.,32  the 
rule  in  this  line  of  cases  accords  with  Mr.  Justice  Story's  precept  that 
treaty  termination  should  be  only  "by  some  act  of  as  high  an  import, 
and  of  as  unequivocal  an  authority"  as  the  formalities  by  which  a 
treaty  was  made.33 

But  the  influence  of  the  executive  branch  on  the  courts  in  treaty 
matters  is  considerable.  Whether  a  treaty  continues  to  exist  or  has  been 
extinguished  is  principally  a  matter  for  executive  determination.  Thus. 
the  decision  as  to  whether  a  treaty  remains  in  effect  despite  a  war 
between  the  two  nations  34  and  whether  a  treaty  has  been  terminated  by 

29  I  a  \bra  Silver  Mining  Co.  v.  United  States.  175  U.S.  423.  460  (1899).  See  also  The 
Chinese  Exclusion  Case.  130  U.S.  581.  600-01  (1889)  ;  Head  Money  Cases,  112  U.S.  580, 
597  (1884)  ;  The  Cherokee  Tobacco.  78  U.S.  (11  Wall.)  616,  621  (1870). 

so  23  Fed.  Cas.  784  (No.  13799)   (CCD.  Mass.  1855). 

»  Id.  at  785-86. 

«  297  U.S.  114  (1936).  n#M, 

S3  The  Amiable  Isabella.  19  U.S.  (6  Wheat).  1.75  (1821).  nnn  ^  ^    „  >n    ••«„» 

"Clark  v.  Allen.  331  U.S.  503.  514  (1947)  ;  Techt  v.  Hughes.  229  N.T.  222.  128  N  B. 
185  cert  denied  2~4  U  S  643  (1920).  President  has  on  one  occasion  invoked  The  rule  of 
rebus  sir  stantibus  (a  treaty  shall  cease  to  be  obligatory  as  soon  as  the  state  of  far- 
conditions  upon  which  it  was  founded  has  substantially  changed)  in  Justification  tor  Bus- 
pending  United  States  obligations  under  the  International  Loadline  Convention  of  .>  July 
19°.0  47  Stat  2228  TS  \o  858  (1931).  The  presidential  proclamation  was  hased  on  an 
opinion  of  the  Attorney  General.  40  Ops.  Att'y  Gen.  119  (1941).  See  Briggs,  The  Attorney 
General  Invokes  Rebus  Sic  Stantibus,  36  Am.  J.  INT'L  L.  S9  (1942).  2  Hyde,  op.  ott.  supra 
note  S,  at  1527. 
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the  breach  of  the  other  country  is  for  the  Executive  alone  to  answer.35 
In  Charlton  v.  Kelly,™  the  Department  of  State  had  advised  the  Court 
that  it  considered  the  United  States  still  bound  by  an  extradition  treaty 
with  Italy,  although  Italy  had  apparently  violated  the  treaty  on  sev- 
eral occasions.  The  Supreme  Court  stated.  "A  construction  of  a  treaty 
by  the  political  department  of  the  Government,  while  not  conclusive 
upon  a  court  called  upon  to  construe  such  a  treaty  in  a  matter  involv- 
ing personal  rights,  is  nevertheless  of  much  weig'ht."  37  It  can  be  argued 
that  the  Court's  recognition  of  the  views  of  the  executive  branch  on 
the  effectiveness  or  interpretation  of  a  treaty  is  a  reflection  of  the  judi- 
ciary's deference  to  the  President  in  matters  relating  more  to  the 
conduct  of  foreign  relations  than  to  the  making  of  treaties.  Although, 
in  some  instances,  the  power  to  interpret  a  treaty  may  be  the  power  to 
terminate  it,  the  two  powers  remain  fundamentally  different  in  most 
cases. 

It  has  been  suggested  that  there  is  a  controlling  analogy  between  the 
President's  power  of  removal  from  office  and  the  power  to  terminate 
treaties.38  In  the  same  section  which  grants  the  treaty-making  power  to 
the  President  by  and  with  the  advice  and  consent  of  the  Senate,  the 
( Constitution  gives  the  President  the  power  to  appoint  ail  officers  of  the 
United  States  not  otherwise  provided  for,  again  "by  and  with  the 
Advice  and  Consent  of  the  Senate.  .  .  ."  39  At  first  glance,  there  would 
seem  to  be  a  clear  parallel  between  the  two  provisions  due  to  their 
proximity  in  the  Constitution  and  their  common  language. 

In  Parsons  v.  United  States.40  the  Supreme  Court  held  that  the 
President  could  remove  a  federal  district  attorney  from  his  office  before 
the  end  of  his  term  without  congressional  or  senatorial  approval  even 
though  a  statute  provided  for  a  four-year  tenure  of  office.  Later,  in 
Mj/ers  v.  United  States.41  the  Court  considered  the  power  of  the  Presi- 
dent to  unilaterally  remove  a  postmaster.  A  statute  passed  by  Congress 
providing  that  the  postmaster  could  be  removed  from  office  by  the 
President  only  with  the  advice  and  consent  of  the  Senate  was  held  an 
unconstitutional  limitation  on  the  removal  power  of  the  President. 
The  pronouncement  in  Myers  was  narrowed  considerably  in  Tlam- 
phr<  ;/\v  Executor  v.  United  States.4'2  where  it  was  held  that  the  Presi- 
dent could  not  unilaterally  remove  officers  appointed  pursuant  to  an 
acl  of  Congress  to  an  office  of  legislative  or  judicial  nature.  Thus,  the 
.)///<  ra  decision  affirming  the  power  of  the  President  alone  to  remove 
was  confined  to  purely  executive  officers. 

It  has  been  argued  that  the  powers  of  termination  and  removal  are 
both  essentially  negative,  thai  the  Constitution  does  not  expressly  limit 
either  power,  and  that  the  President  is  in  both  cases  best  suited  to  deter- 
mine whether  a  treaty  should  remain  in  effect  or  whether  a  person 

I    iarlton  v.  Kelly.  226  r.s.  447  (1918)  ;  <•/■  Terlinden  v.  Ames,  1S4  U.S.  270,  285  (1902). 
229  U. 8    147  (1018). 
1  la   al  468.  in  nontreaty  matters  Involving  the  oxrrcso  by  the  Executive  <>f  its  power 
i"  conducl   ■  relations  of  the  United  States,  the  Influence  of  the  Department  <>f 

State's  opinion  i-  similarly  persuasive  <>n  tin.  courts.  See  Banco  Naclonal  do  Cuba  \.  Sab- 
batlno,  ::7'.  ('  S,  ::''x  (1964)  :  58  am.  .i.  i.nt'i.  i..  ttd   (1964).  /.'»/  see,  Banco  Naclonal  de 
■  r   Supp.  957  iS.n.x.v.  1965)  ;  Comment,  7.0  Am.  J.  Tntt,  L.  89$  (1965). 
Ct.  i..ii'  Ian  State  Cargo  \  Passenger  s.s.  Line  v.  McGrath,  188  F.2d  1000  (D.C.  Cir.  19"*1)  ; 
Mnret.  i  k"5  :  3d  Clr.  i:h  i  ,. 

Nelson,  tupra  note  8.  nt  888  88. 
I      nst.  art.  II,  |  2. 
«"  107  V    :    324   I  i    97). 
■  'J  i  1926*. 
2  (  !!):::.). 
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should  remain  in  office.4-'  But,  as  previously  pointed  out,  treaties  are 
often  fundamentally  legislative;  they  can.  like  the  Warsaw  Con 
tion,  provide  a  set  of  international  rule-  governing  rights  and  liabilit  ies 
between  private  persons.  Termination  of  a  legislative  treaty  is  by  do 
means  essentially  a  negative  act.  Treaties,  together  with  the  Con- 
lion  and  federal  legislation,  are  at  the  top  of  the  hierarchy  of  sta 
establishing  American  law.  Terminating  a  treaty  of  this  sort   a 
matically  causes  the  applicable  law  in  most  cases  to  become  that  < 
various  states.11  In  any  ease,  some  substitute  local  law  moves  in  u 
diately  to  till  the  void.  The  decision  to  terminate  a  legislative  treaty, 
involving  as  it  does  the  exchange  of  one  body  of  law  for  another,  is 
principally  for  the  legislature,  although  the  interests  of  the  Executive 
in  the  conduct  of  foreign  relations  may  he  indirectly  involved.48  The 
issue  remains,  however,  whether  in  some  cases  the  Pics': dent  is.  after  all. 
best  suited  to  decide  on  treaty  termination  in  an  area  traditionally  and 
constitutionally  governed  by  legislation. 


*■■  Nelson,  supra  note  S,  at  887-88. 

**  Cf.  Erie  R.R.  v.  Tompkins.  304  U.S.  64  (1988)  ;  Klaxon  Co.  v.  Stentor  Elee.  Mfg.  Co  . 
313  U.S.  4S7  (1941). 

43  It  should  be  noted  that  in  the  Warsaw  Convention  situation,  what  is  involved  is  mostly 
the  regulation  of  foreign  commerce,  which  duty  devolves  upon  the  Congress  (U.S.  Const. 
art.  I.  §  8),  although  foreign  relations  are  peripherally  involved.  Perhaps,  therefore,  Con- 
gress should  necessarily  play  some  part  in  the  question  of  whether  the  resolution  of  the 
problems  with  which  the  Convention  deals  should  revert  to  local  law  instead  of  the  present 
treaty. 
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THE  TERMINATION  OF  TREATIES  AND  EXECUTIVE 
AGREEMENTS  BY  THE  UNITED  STATES:  THEORY  AND 
PRACTICE 

(By  Randall  H.Nelson*) 


The  most  universally  accepted  principle  of  international  law  relat- 
ing to  the  subject  of  treaties  is  the  doctrine  of  pacta  sunt  servanda} 
The  normal  operations  of  international  intercourse,  however,  make 
necessary  from  time  to  time  the  termination  of  treaties  and  other 
international  agreements.  Logically  enough,  a  body  of  international 
law  has  developed  with  respect  to  the  subject  of  termination,  and 
certain  general  principles  have  been  established.  Some  of  these  prin- 
ciples are  controversial.2  The  discussion  here  will  be  confined  to  the 
constitutional  law  and  practice  of  the  United  States  relative  to  the 
termination  of  treaties  and  international  agreements  with  emphasis 
on  the  period  since  1940.  The  international  law  principles  will  be  in- 
troduced where  they  are  relevant  to  the  discussion. 

Green  H.  Hackworth  enumerates  the  following  procedures  by  which 
treaties  may  be  terminated  in  accordance  with  international  law: 

(1)  notice  by  one  of  the  parties  pursuant  to  the  terms  of  the  treaty, 

(2)  fulfillment  of  the  provisions  of  the  treaty.  (3)  expiration  of  the 
period  of  time  for  which  the  treat}'  was  concerned,  (4)  extinguish- 
ment of  one  of  the  parties  in  the  case  of  a  bilateral  treaty,  or  of  the 
subject  matter  of  the  treaty,  (5)  agreement  of  the  parties,  (6)  conclu- 
sion of  a  new  treaty  covering  the  same  subject  matter  or  one  wholly 
inconsistent  with  the  earlier  treaty,  (7)  denunciation  by  one  party 
with  acquiescence  by  the  other,  and  ( 8)  effect  of  war.3 

Alt  hough  not  included  in  this  list,  the  doctrine  of  rebus  sic  stantibus, 
"a  tacit  condition,  said  to  attach  to  all  treaties,  that  they  shall  cease 
to  be  obligatory  so  soon  as  the  state  of  facts  and  conditions  upon  which 
they  were  founded  has  substantially  changed,"4  ought  to  be  included 
a-  a  further  basis  for  the  termination  of  treaties.8 


♦Assistant  Professor,  Government  Department,  Southern  Illinois  University. 
1  The  doctrine  of  porta  sunt  servanda  is  a  principle  of  general  International  law  postulat- 
ing the  binding  force  of  treaties,  sec  Kunz,  The  Meaning  and  the  Ramie  of  the  Norm  Pacta 
Sunt  Servanda,  39  Am.  .1.   Int'l  L.   180   (1945)  :  Lauterpacht,  Codification  and  Development 
of  International  Law, 49  Am.  J.  Int'l  I..  17  < 1955) . 

•  See,  e.g.,  the  discussion  of  the  effect  <>f  the  outbreak  of  war  upon  international  treaty 
obligations  in   MacDonald,  Jay   Treaty  of   /?.'»', — Abrogation   of  Treaties   by  outbreak  of 
Review  of  Canadian  and  Foreign  Derisions,  84  Can.  B.'Rev.  602   (1956)  ;  with  re- 
specl  to  the  doctrine  <>f  rebus  tie  stantibus,  see  Suns,  supra  note  l.  at  190;  McDouga]  and 
Treaties  and  Congressional-Executive  or  Presidential  Agreements:  Interchangeable 
Instruments  o)  National  Policy:  I,  54  Fale  L.J.  181,  .•'>.'<!>  <  1945). 
Ba<  tcworth,  Digesl  Of  International  Law  V.  2!)7  (1958). 
ick,  Law  Dictionary  1482  (4tb  ed.  1951). 
^  Kun/.,  supra  noli-  ] ,  at  1SS. 
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Since  the  international  agreements  which  arc  designated  'treaties" 

and  "executive  agreements''  respectively  by  the  constitutional  law  of 
the  United  States  are  included  under  the    generic"  term  "treaty"  in 

international  law,0  the  conditions  requisite  to  the  valid  termination 
of  a  treaty  under  the  rules  of  international  law  are  identical  with 
respect  to  executive  agreements.  Therefore,  the  enumerated  contin- 
gencies are  equally  applicable  to  both  "treaties"  and  "executive  agree- 
ments." A  survey  of  United  States  practice  during  the  period  under 
study  demonstrates  conclusively  that  executive  agreements  and  treaties 
have  been  terminated  in  precisely  the  same  way.  There  is  no  evidence 
to  indicate  other  than  the  obligations  assumed  by  the  United  States 
were  of  equal  force  and  validity  irrespective  of  the  instrument  em- 
ployed to  consummate  the  agreement. 

A  survey  of  the  international  agreements  terminated  by  the  United 
States  since  1940  shows  that  all  such  terminations  fall  within  the  scope 
of  one  or  the  other  of  the  legally  accepted  formulas  enumerated  above.7 
There  is  no  record  of  any  arbitrary  denunciation  of  an  international 
agreement  by  the  United  States.  The  general  practice  has  been  to  bring 


6  Harvard  Law  School,  Law  of  Treaties,  Draft  Conrention  vith  eomment,  Supp.,  29  Am. 
J.  Int'l  I*  439.  711  (1935)  ;  Brierly,  Report  on  the  Law  of  Treaties,  U.N.  Doc.  No.  A  CN. 
4/23,  10  (1950)  ;  McNair.  The  Law  of  Treaties.  British  Practice  and  Opinions  48   (1938). 

7  See  the  following  for  sample  terminations  : 

(1)  Official  termination  of  International  Materials  Conference.  At  a  meeting  on  Decem- 
ber 15.  1953,  the  Central  Group  concluded  that  it  had  accomplished  its  task  and  r<  com- 
mended that  the  Conference  be  officially  terminated  as  of  December  31,  19o3.  30  Dep't 
State  Bull.  60  (1954). 

(2)  Termination  of  the  Wheat  Agreement  with  Pakistan.  Agreement  asserted  by  Prime 
Minister  Mohammed  Ali  to  "have"  served  its  purpose.  Id.  at  760. 

(3)  Portugal-United  States  Military  Agreement  regarding  facilities  in  the  Azores, 
Sept.  6.  1951.  art.  XII.  "This  agreement  will  enter  into  effect  on  date  of  its  signature  and 
on  the  same  date  the  agreement  of  Feb.  2,  1948,  will  cease  to  have  validity."  27  Dep  t  State 
Bull.  14  (1952). 

(4)  On  July  28,  1952.  an  exchange  of  notes  between  the  United  States  and  the  United 
Kingdom  released  the  government  of  the  United  States  from  the  obligations  of  Jan.  18, 
1952,  under  which  agreement  the  United  States  had  .in  obligation  to  prevent  private  im- 
portation of  tin  for  the  duration  of  the  agreement  unless  consultation  between  the  two 
governments  took  place.  Id.  at  266. 

(5)  Termination  of  Reciprocal  Trade  Agreement  with  Turkey  of  1939  by  mutual  con- 
sent as  of  Aug.  4.  1952.  because  Turkey  had  become  a  member  of  GATT.  Effected  by  an 
exchange  of  notes  at  Ankara.  July  5.  1952.  Termination  to  be  effective  on  30th  dav  follow- 
ing date  of  note.  Id.  at  179.  268. 

(6)  Industrial  Controls  Agreement.  United  States,  United  Kingdom,  France,  replaces 
agreement  signed  April.  1949.  24  Dep't  State  Bull.  621  (1951). 

(7)  Greenland.  Defense  Agreement  with  Denmark  signed  April  27,  1951.  On  entry  into 
force.  Agreement  of  April  9    1941,  shall  cease  to  be  in  force,  Art.  XII.  Id.  at  814,  943. 

(8)  Trade  Agreement  with  Costa  Rica  signed  Nov.  28,  1936,  and  terminated  by  an 
exchange  of  notes  dated  April  3,  1951.  Agreement  to  cease  to  be  in  force  after  June  1,  1951, 
by  mutual  consent.  Id.  at  622. 

(9)  As  a  result  of  Sweden's  accession  to  GATT,  an  agreement  was  signed  on  May  25. 
1950.  by  which  the  1935  trade  agreement  was  terminated,  effective  June  30,  1950.  Id.  at 
624. 

(10)  Copyright  Extension  Agreement.  United  States-United  Kingdom  signed  March  10, 
1944.  Cancelled  bv  an  exchange  of  notes  of  July  26,  1950.  Termination  was  effective  Dec.  29, 
1950.  23  Dep't  State  Bull.  3SS  (1950). 

(11)  Reciproeal  Trade  Agreement  with  Mexico  of  1942.  terminated  by  an  exchange  of 
notes  dated  about  Tone  23.  19.~0.  and  will  cease  to  he  in  force  on  Dec.  30,  1950.  Terminated 
only  after  long  and  mutually  cooperative  negotiations.  /'/.  at  215,  501. 

(12)  Trade  Agreement  with  Haiti  Superceded  as  of  Jan.  1,  1950,  through  operation  of 
agreement  under  GATT.  22  Dep't  State  Bull.  30  (19r>0>. 

(13)  Trade  Agreement  with  Columbia  of  Sept.  13,  1935.  by  exchange  of  notes  released 
on  Oct.  17.  1949.  Mutual  consent.  Will  cease  to  be  in  force  after  Dec.  1,  1949.  21  Dep't  State 
Bull.  711  (1949). 

(14)  Trade  Agreement  with  Brazil,  1935.  All  provisions  of  the  agreement  were  made 
inoperative  except  Art.  XIV  relating  to  termination  upon  six  months  notice  so  long  as 
the  United  States  and  Brazil  are  both  members  of  GATT.  Effected  by  an  exchange  of  notes. 
Concluded  June  30.  ]94«.  19  Dep't  State  Bull.  211  (194sn. 

(15)  On  Dec.  4.  1947.  the  President  issued  proclamation  No.  2763.  12  Fed.  Re?.  SsOfi 
(1947).  declaring  to  be  inoperative  all  provisions  except  t'iose  relating  to  termination  on 
six  months'  notice  of  the  trade  agreement  with  respect  to  which  it  was  Issue •]—  -trade 
agreements  with   certain   countries   where  such  agreements   conflicted   with   GATT.    Belgo- 

( Continued  I 
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about  the  termination  by  an  exchange  of  notes  in  which  the  agreement 
to  terminate  is  set  forth.8 

In  1951,  the  Congress  passed  an  act  extending  the  Reciprocal  Trade 
Act.9  section  5  of  which  instructed  the  President  to  abolish  agreements 
containing  trade  concessions  to  all  countries  in  the  communist  bloc. 
Most  of  the  agreements  concerned  were  executive  agreements ;  but  two. 
those  with  Poland  10  and  Hungary,11  were  treaties.  The  presidential 
response  to  the  congressional  direction  12  demonstrates  rather  conclu- 
sively that  the  United  States  treats  executive  agreements  and  treaties 
in  precisely  the  same  manner  when  effecting  their  termination.  Every 
agreement  included  within  the  scope  of  the  congressional  act  was 


(Continued) 

Luxumbourj:  Economic   Union.   France,   Netherlands,   and   Great  Britain.    18   Dep't   State 

Bull.  30  (1948). 

(16)  Termination  of  Commercial  Aviation  Treaty  with  Cuba.  1928.  in  accordance  with 
Article  XXXVII  of  the  treaty  (T.S.  840)  and  in  compliance  with  Article  LXXX  of  the 
Convention  of  Civil  Aviation   (T.I.A.S.  1591).  17  Dep't  State  Bull.  599   (1947). 

(17)  Termination  of  Fox  Fur  Quota  Agreement  of  1940  as  supplemental  by  an  exchange 
of  notes  agreeing  to  supplementary  trade  agreement  of  Jan.  1.  1940.  and  later  agreement 
replacing  first  of  Dee.  20.  1940.  Termination  in  accordance  with  terms  by  exchange  of  notes 
effective  May  1.  1947.  10  Dep't  State  Bull.  678  (1947). 

(18)  Termination  effective  Oct.  29.  1946.  of  Agreement  with  Peru  for  Fl  Pato  Air'ase 
Of  April  24.  1942.  in  accordance  with  termination  clause.  15  Dep't  State  Bull.  S66   (1940). 

(19)  Denunciation  on  July  25.  1946.  by  United  States  of  Five  Freedoms  Agreement 
formulated  at  Chicago  in  1944.  Withdrawal  is  in  accordance  with  Article  V  of  the  Agree- 
ment which  requires  ratification  of  all  contracting  parties.  /'/.  at  236. 

(20)  Termination  of  1941  Defense  Agreement  with  Iceland  effected  by  an  exchange  of 
no'.es,  Sept.  19.  1946.  which  constituted  a  new  agreement.  Id.  at  5^3. 

(21)  Termination  of  Coffee  Price  Control  Agreement  with  Brazil  was  brought  about  by 
decontrol  of  coffee  prices  on  Oct.  17.  1946.  Memo  of  Understanding  was  to  endure  until 
March  31.  1947.  or  as  long  as  coffee  was  subject  to  price  control,  which  ever  was  the  shorter 
period.  Id.  at  R72. 

1 22)  Rubber  agreement  between  the  United  States.  Argentina,  and  Brazil  (T.I.A.S. 
1542).  Cancellation  dated  May  2,  1945.  Effected  by  an  exchange  of  notes.  Id.  nt  514.  S27. 

(23)  Expiration  of  Agreement  signed  on  Nov.  28,  1944.  between  the  United  States  and 
Portugal  for  airfield  in  Azores.  Expired  on  June  2.  1946.  Agreement  provided  for  termina- 
tion six  months  after  end  of  hostilities  or  armistice  with  period  of  three  months  grace  for 
removal  of  forces  and  material  by  the  United  States.  Effected  by  an  exchange  of  notes  bring- 
ing the  agreement  to  an  end.  14  Dep't  State  Bull.  1051.  10S0  (1940). 

(24)  United  States.  Haiti,  exchange  of  notes  dated  Sept.  9.  and  16.  1944.  confirming 
automatic  termination  of  certain  agreements  between  the  United  States  and  Haiti  upon 
termination  of  the  Haiti-Dominican  Republic  commercial  treaty  of  Aug.  26,  1941.  11  Dep't 
State  Bull.  394  (1944). 

(25)  United  Maritime  Authority  Agreement  of  Aug.  5,  1944  (T.I.A.S.  1722).  terminated 
March  2.  1946,  by  Agreement  under  paragraph  9.  14  Dep't  State  Bull.  487  (1946). 

(26)  Protocol  on  the  Inter-American  Registration  of  Trade  Marks  of  Feb.  20.  1929  (T.S. 
833),  ('enounced  by  United  Slates  in  accordance  with  Art.  XIX,  para.  3  of  the  Protocol  on 
Sept.  29  1944,  by  a  letter  to  the  Director  General  of  the  Pan  American  Union.  11  Dep't 
State  Hull.  442  (1944). 

(27)  Relinquishment  of  Extraterritoriality  with  China  by  treaty  of  Jan.  11,  1943  (."7 
Stat.  707.  T.S   984).  7  Dep't  State  Bull.  805,  839,  854  (1942). 

(28)  The  State  Department  announced  that  the  United  States  considers  itself  released 
from  requirements  contained  In  para.  (a),  and  d>)  of  the  tax  convention  with  Canada 
Signed  DflC.  •"><).  1986,  by  reason  of  the  fact  that  Canada  on  April  30.  1941.  raised  the  rates 
on  aon-residenl   Americans,  entitling  the  United  States,  under  the  provisions  of  the  Con- 

n  to  regard  these  paragraphs  as  of  that  date.  4  Dep't  state  Bull.  546  (1941). 
'  29  i    Announcement  of  suspension  of  Parcel  Post  Agreements  with  certain  foreign  coun- 
tries because  of  the  disruption  of  transportation  facilities.  2  Dep't  State  Bull.  720  (1940(. 
(80)    Termination  of  Agreement  for  Reciprocal  waiver  of  visa  fees  with  Belgium.  Ter- 
mination effective  March  9,  1940.  Agreement  signed  April  15.  1927.  Id.  at  332. 

1941.  the  President  took  the  very  unusual  step  of  Invoking  the  doctrine  of  rebus  sio 

atantihua  as  Justification  for  a  proclamation   (Proc.  Fed.  Reg.  3999)  suspended  the  United 

obligations  under  t'w>  International  Loadline  Convention  of  July  5.  1930  (T.S.  85S  i. 

sldential  proclamation  was  based  on  an  opinion  by  the  Attorney  General.  40  o-s 

Att'j  Qen.  119  (1941  I.  For  comment,  see  Briggs,  The  Attorney  General  Invokes  Rebus  Sic 

■s.  8fl  \m   .1    Int'l  L.  89  1 1942). 

Stat.  72  H!>7,1  i. 

I  J  St  it.  1507  (1948).  T.S    862 
ogary,  M  Stat.  2441   (1948),  T.S   748. 
presidential   proclamation   read   in  part  as  follows:   "Whereas  an   important  elo- 
•  lien  it   may  be  practicable  to  apply  these  provisions  to  particular 
article  to  do  so  consistently  with  the  international  obligations  of  the  United 

Whereas,  In  Riving  effect  to  the  procedures  available  to  free  the  United  States  from 
Internationa]  Istlng   with   respect    to  some  of  the  nations  and   areas  covered 

b<    the  .i'o\c  provisions,   it   will  nol     •  ible  to  apply  Buch  provisions  to  all  such 

nations  snd  areas  at  the  same  time.  '  Sec  Proc.  No.  -'.>:;:,.  i<;  ivd.  Reg.  7635  (1951). 
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terminated  in  accordance  with  the  Letter  of  the  agreement   irres] 

tive  of  whether  it  was  labeled  "treaty*"  or  "executive  agreement." 

Although  the  rules  of  international  law  for  the  termination  of  i  \- 
icutive  agreements  are  identical  with  the  rules  of  international  law 
for  the  termination  of  treaties,  there  are  discernible  distinctions  in 
the  municipal  law  of  the  United  States  with  respect  to  this  problem. 
Just  as  there  is  no  provision  in  the  Constitution  with  respect  to  the 
removal  of  officials  appointed  by  the  President  "bv  and  with  the  advice 
and  consent  of  the  Senate,"  ll  there  is  no  provision  in  the  Constitution 
lor  the  termination  of  treaties  which  have  been  made  "by  and  with  the 
advice  and  consent  of  the  Senate."  15  The  answer  to  the  former  ques- 
tion seems  to  have  been  settled  by  practice  confirmed  by  the  Myers 
fease  1€  as  modified  by  the  Humphrey  ease.17 

The  Myers  case  presented  the  Supreme  Court  for  the  first  time  with 
the  question  "whether  under  the  Constitution  the  President  has  the 
■Exclusive  power  of  removing  executive  officers  of  the  United  States 
whom  he  has  appointed  by  and  with  the  advice  and  consent  of  the  Sen- 
ate." 18  In  1917,  President  Wilson  appointed  Frank  S.  Myers  "by  and 
with  the  advice  and  consent  of  the  Senate"  to  be  a  first  ela>s  postmaster 
for  a  four-year  term.  The  law  under  which  the  appointment  was  made 
expressly  provided:  "Postmasters  of  the  first,  second,  and  third  classes 
shall  be  appointed  and  may  be  removed  by  the  President  by  and  with 
the  advice  and  consent  of  the  Senate  and  shall  hold  their  offices  for  four 
years  unless  sooner  removed  or  suspended  according  to  law,"19 

In  1920,  prior  to  the  expiration  of  the  four-year  term,  President 
Wilson  requested  the  resignation  of  Myers;  and  when  Myers  ref  - 
to  tender  his  resignation,  the  Postmaster  General  contrary  to  the  pro- 
visions of  the  law,  pursuant  to  the  order  of  President  Wilson,  removed 
Myers  from  his  office.  Myers  protested  his  removal  and.  upon  ex- 
piration of  the  term  for  which  he  had  been  appointed,  brought  suit  in 
the  Court  of  Claims  to  recover  the  salary  allegedly  due  him  for  the 
unexpired  portion  of  his  term.  The  Court  of  Claims  decided  against 
Myers.  Myers  died,  but  his  wife  and  administrix.  Lois  C.  Myers,  ap- 
pealed to  the  Supreme  Court.  In  a  sweeping  opinion.  Chief  Justice 
William  IT.  Taft.  who  had  previously  rejected  a  broad  interpretation 
of  presidential  power,20  held  the  president's  power  to  remove  officers 
appointed  by  him  "by  and  with  the  advice  and  consent  of  the  Senate*' 
to  be  complete.  21 

Addressing  himself  to  the  specific  provision  of  the  Constitution  in 
question,  the  Chief  Justice  said,  ".  .  .  The  executive  power  was  given 
in  general  terms,  strengthened  by  specific  terms  where  emnhasi^  was 
regarded  as  appropriate,  and  was  limited  by  direct  expressions  where 
limitation  was  needed,  and  the  fact  that  no  expressed  limit  was  placed 
on  the  power  of  removal  bv  the  Executive  was  convincing  indication 


u  Son  2"  D^n't  State  Bull.  9.~.  914  (1951)  ;  20  Dep't  State  Bull.  946  (1952). 

14  T'.S.  Const,  art.  II.  sec.  2,  cl.  2. 

«  Ibid. 

m  Mevers  v.  United  States.  272  U.S.  S2  f  1926V 

17  Hnmphrpv  v.  United  States,  295  U.S.  602  (1935). 

M  272  U.S.  n2.  106  (1926). 

»  19  Stat.  SO.  file  (1S76). 

-°  In  1916,  ex-president  Taft  had  written.  "The  true  view  of  the  executive  functions  Is, 
»«  I  conceive  it.  that  the  President  can  exercise  no  power  which  cannot  be  fairly  and  rea- 
sonably traced  to  some  specific  grant  of  power  or  justly  implied  and  included  within  s"ch 
express  grant  as  proper  and  necessary.  .  .  ."  See  Taft.  Our  Chief  Magistrate  and  His 
Powers.  139.  cited  in  Corwin.  Tbe  President  Office  and  Powers,  17S7-1948  ;  History  and 
Analvsis  of  Practice  and  Opinion.  20S  (3rd  ed.  194S). 

a  For  a  detailed  statement  of  the  facts  of  this  case,  see  272  U.S.  52,  106  (1926) . 
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that  none  was  intended."  22  After  delineating  between  the  effect  of  a 
Senate  veto  on  the  appointing  power  and  a  Senate  veto  on  the  removal 
power.23  Taft  asserted  that  such  limitation  was  'not  to  be  implied."  24 
In  order  to  sustain  his  position,  the  Chief  Justice  continued : 

The  power  of  removal  is  incident  to  the  power  of  appoint- 
ment .  .  .  and  when  the  grant  of  the  executive  power  is  en- 
forced by  the  express  mandate  to  take  care  that  the  laws  be 
faithfully  executed,  it  emphasizes  the  necessity  for  including 
within  the  executive  power  .  .  .  the  exclusive  power  of 
removal.25 

Doubtless  drawing  upon  his  own  experience  as  President  of  the 
United  States.  Chief  Justice  Taft  proceeded  to  affirm  in  the  President 
the  power  to  remove  all  officials  appointed  by  him  irrespective  of  their 
functions.  With  respect  to  the  removal  of  the  most  important  presi- 
dential subordinates,  the  Chief  Justice  said : 

[I]n  all  such  cases,  the  discretion  to  be  exercised  is  that  of 
the  President  in  determining  the  national  public  interest  and 
in  directing  the  action  to  be  taken  by  his  .  .  .  subordinates  to 
protect  it.  In  this  field  his  cabinet  officers  must  do  his  will.  He 
must  place  in  each  member  of  his  official  family,  and  his  chief 
executive  subordinates,  implicit  faith.  The  moment  he  loses 
confidence  in  the  intelligence,  ability,  judgment,  or  loyalty  of 
any  one  of  them,  he  must  have  the  power  to  remove  him  with- 
out delay.26 

Continuing  this  line  of  reasoning,  the  Chief  Justice  promptly 
extended  the  scope  of  his  assertion  by  holding,  "The  imperative  rea- 
sons requiring  an  unrestricted  power  to  remove  the  most  important  of 
his  subordinates  in  their  most  important  duties  must,  therefore,  control 
the  interpretation  of  the  Constitution  as  to  all  appointed  by  him."  27 
In  a  further  elaboration  of  this  statement,  he  specificallv  included 
within  the  seope  of  his  opinion  those  executive  officers  who  perform 
duties  of  a  "quasi  judicial  character."  28  The  Tenure  of  Office  Act  was 
declared  by  the  Chief  Justice  to  be  unconstitutional,  and  the  President 
was  seemingly  vested  with  an  uncontrolled  power  of  removal. 

The  opinion  of  the  Chief  Justice  had  clearlv  ranged  beyond  the 
question  before  the  Court,  that  is.  the  removal  of  a  first  class  post- 
master, and  in  1935,  in  Ihe  ease  of  Humphrey's  Executor,  Rathbun  v. 
United  Ffafrs,20  the  Court  refused  to  acquiesce  in  the  opinion  of  Chief 
Justice  Taft  and  expressly  repudiated  that  portion  of  the  opinion 
which  related  to  the  removal  of  officials  appointed  by  the  President 
"by  and  with  the  advice  and  consent  of  the  Senate-'  but  whose  duties 
wc  re  described  as  "quasi  judicial  or  quasi  legislative." 

The  fads  of  the  case  may  be  stated  briefly.3"  William  P.  Humphrey 

appointed  m  1931  bv  President  Hoover  "by  and  with  the  advice 

and  consenl  of  the  Senate"  to  be  a  member  of  the  Federal  Trade  Com- 

'    Td  a1  121    122 

'     it  122 
•'  /•/  it  184, 

m& 

»I&.  al  I8B 

B.  no2  (1935). 

n  complete  statement  of  tlir  fftctR,  kop  20r>  U.S.  602,  618-619  (1933). 
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mission  for  a  term  of  seven  years.  In  1933,  President  Franklin  D. 
Roosevelt  asked  for  Mr.  Humphrey's  resignation.  Humphrey  refused 
bo  resign,  whereupon  President  Roosevelt  removed  him  from  office. 
Humphrey  refused  to  acquiesce  in  his  summary  removal  and  continued 
to  assert  his  right  to  the  office.  Following  Mr.  Humphrey's  death  in 
1934,  a  unit  was  pressed  in  the  Court  of  Claims  by  his  executor  to  re- 
over  the  salary  due  him  from  the  date  of  his  removal  until  the  date  of 
ais  death. 

The  Act  of  February  13. 1925,  under  which  the  appointment  had  been 
made  provided  that  "any  commissioner  may  be  removed  by  the  Presi- 
dent for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office."  31 

After  examining  the  legislative  history  of  the  act  and  the  motives  of 
Congress  in  prescribing  the  seven-year  term  for  members  of  the  Com- 
mission, the  Court  concluded  that  Congress  had  intended  to  limit  the 
presidential  power  of  removal  by  prescribing  a  specific  term  of  office 
and  limiting  the  power  of  removal  to  the  causes  enumerated. 

In  rendering  a  decision  upon  the  constitutionality  of  the  act  as  thus 
interpreted,  the  Court  was  obliged  to  distinguish  the  Myers  case.  Mr. 
Justice  Sutherland,  speaking  for  the  Court,  said: 

The  office  of  postmaster  is  so  essentially  unlike  the  office  now 
involved  that  the  decision  in  the  Myers  case  cannot  be  accepted 
as  controlling  our  decision  here.  A  postmaster  is  an  executive 
officer  restricted  in  the  performance  of  executive  functions  . . . 
the  necessary  reach  of  the  decision  goes  far  enough  to  include 
all  purely  executive  officers.  It  goes  no  farther ;  much  less  does 
it,  include  an  officer  who  occupies  no  place  in  the  executive  de- 
partment and  who  exercises  no  part  of  the  executive  power 
vested  by  the  Constitution  in  the  President. 

The  Federal  Trade  Commission  is  an  administrative  body 
created  by  Congress  to  carry  into  effect  legislative  policies  em- 
bodied in  the  statute  in  accordance  with  the  legislative  stand- 
ard  therein  prescribed,  and  to  perform  other  specified  duties 
as  a  legislative  or  as  a  judicial  aid  .  .  .  .S2 

The  Court  observed  that  to  admit  the  power  of  the  President  to 
remove  the  members  of  the  Federal  Trade  Commission  would  require 
a  similar  exercise  of  power  with  respect  to  the  Interstate  Commerce 
Commission  and  the  Court  of  Claims.33  The  Court  proceeded  to  hold 
that  "under  the  Constitution  that  illimitable  power  of  removal  is  not 
possessed  by  the  President  with  respect  of  officers  of  the  character  of 
those  just  named."  34  The  Court  summarized  its  opinion  as  follows : 

The  result  of  what  we  now  have  said  is  this :  Whether  the 
power  of  the  President  to  remove  an  officer  shall  prevail  over 
the  authority  of  Congress  to  condition  the  power  by  fixing  a 
definite  term  precluding  a  removal  except  for  cause,  will  de- 
pend upon  the  character  of  the  office;  the  Myers  decision,  af- 
firming the  power  of  the  President  alone  to  make  the  removal, 
is  confined  to  purely  executive  officers :  and  as  to  officers  of  the 
kind  here  under  consideration,  we  hold  that  no  removal  can  be 


31  4.1  Stat.  936.  939  (1925). 

32  295  U.S.  602,  627  (1935) 

33  Id.  at  629. 
«*  Ibid. 
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made  during  the  prescribed  term  for  which  the  officer  is  ap- 
pointed, except  for  one  or  more  of  the  causes  named  in  the  ap- 
plicable statute.35 

Therefore,  insofar  as  the  removal  of  purely  executive  officers  is  con- 
cerned, the  broad  scope  of  presidential  removal  power  as  expounded  by 
Chief  Justice  Taft  in  the  Myers  case  was  left  undisturbed.  Inasmuch 
as  the  making  of  treaties  pertains  to  the  conduct  of  foreign  relations, 
distinctly  an  executive  power,  much  of  Chief  Justice  Taft'S  argument 
in  Myers  can  be  applied  with  equal  cogency  to  support  an  unlimited 
power  of  treaty  termination  by  the  President. 

In  the  course  of  his  opinion,  the  Chief  Justice  asserted : 

Made  responsible  under  the  Constitution  for  the  effective 
enforcement  of  the  law.  the  President  needs  as  an  indispen- 
sable aid  to  meet  it  the  disciplinary  influence  upon  those  who 
act  under  him  of  a  reserve  power  of  removal.36 

The  conduct  of  foreign  relations,  like  the  duty  to  see  that  the  laws 
are  faithfully  executed,  is  a  plenary  executive  power.  The  power  of  the 
President  to  make  treaties,  like  his  power  to  make  appointments,  was 
expressly  limited  in  the  Constitution  by  the  provision  that  he  must 
first  obtain  the  advice  and  consent  of  the  Senate.37  These  are  express 
limitations  upon  what  otherwise  appear  to  be  executive  powers.  In 
the  absence  of  express  limitations  upon  the  power  to  remove  and  the 
power  to  terminate,  there  is  a  strong  presumption  that  no  such  limita- 
tion was  intended. 

Moreover,  while  the  termination  of  a  treaty  is  not  a  disciplinary 
measure,  the  termination  or  threat  of  termination  of  a  treaty  may  on 
occasion  by  indispensable  to  the  conduct  of  the  foreign  relations  of 
the  nation.  As  the  sole  organ  of  foreign  relations,38  the  President  has 
more  sources  of  information  at  his  disposal  and  is  in  a  better  position 
than  any  other  official  or  agency  of  the  government  to  make  the  final 
inn  with  respect  to  the  continuance  in  force  or  the  termination  of 
any  treaty. 

As  noted  by  the  Court,  the  reason  which  prompted  the  placing  of 
the  restriction  upon  the  President's  power  of  appointment  was  to  pro- 
the  small  states  against  the  large  states  by  insuring  that  citizens 
of  the  smaller  states  would  have  a  role  in  the  operation  of  the  adminis- 
tractive  branch  of  the  government.89  State  interests  also  prompted  the 
adoption  of  the  two-thirds  rule  with  respect  to  treatymaking.40  The 
termination  of  a  treaty  or  the  removal  of  an  official  from  office  may  be 
of  vital  interest  to  the  President  in  insuring  the  enforcement  of  the 
laws  or  in  the  conduct  of  foreign  relations;  but  insofar  as  protecting 
the  rights  of  the  several  states  is  concerned,  the  powers  of  termination 
nrnoval  are  essentially  negative  in  character.41  Therefore,  the  rea- 
for  the  limitations  on  the  power  to  "appoint"  officials  and  the 
power  to  "make"  treaties  do  not  apply  with  equal  cogency  to  the  re- 
moval of  an  official  from  office  or  to  the  termination  of  a  treaty. 

/  nt  881. 

2  i*  s  B2,  i.°,2  no2r>). 

TVS.  Const.  :irt.  TI.  soc.  2    el.  2. 
i -rii»i..i  Rtfiten  v.  Curtis*  Wrlpht  Export  Corp..  299  U.S.  304,  319  (1936). 
n  B.  r.2  119  M92m. 
'    Hearing*  Before  a  Subcommittee  of  the  House  Committee  on  the  Judiciary,  78th  Cone., 
•_'  '  SImh     on  TT   I    R»g,  r,    R1,  84,  238.  240.  204,  320  (1944). 
'   272  0  s   52,  121   (1920). 
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Nevertheless,  the  President  lias  never  been  accorded  an  each 
power  to  terminate  treaties.  Practice  and  opinion  in  (lie  CJnited  States 
also  supports  the  view  that  treaties  should  be  terminated  as  they  are 
made,  i.e.,  by  the  President  and  the  Senate  acting  as  the  "treaty-mak- 
ing" power  of  the  United  States.42 

Although  this  theory  has  some  merits,  careful  comparison  to  the 
appointing  power  and  especially  to  the  reasoning  of  the  Supreme  (  curt 
in  the  Myers  case  detracts  from  its  cogency.  If  the  President's  power 
to  terminate  a  treaty  were  made  dependent  upon  the  approval  of  two- 
thirds  of  the  Senate,  lie  could  not  discharge  his  constitutional  respon- 
sibilities as  the  principal  diplomatic  officer  of  the  nation  without  the 
constant  threat  of  senatorial  interference  and  consequent  delay  and 
embarrassment. 

On  the  other  hand,  the  provisions  of  a  treaty  become  the  supreme 
law  of  the  land,  and  good  theoretical  arguments  can  be  advanced  for 
denying  to  the  President  alone  the  power  to  alter  the  law  since,  under 
the  Constitution,  the  lawmaking  power  is  vested  in  the  legislative 
branch  of  the  government.  Moreover,  the  Congress  lias  the  undisputed 
right  to  repeal  the  provisions  of  a  treaty  and  thereby  to  destroy  ii- 
effective  internal  enforcement.  A  case  for  congressional  initiation  of 
the  termination  can  be  made  on  the  ground  that  the  Congress  should, 
in  the  anticipation  of  breaching  the  treaty  by  passing  conflicting  leg- 
islation, call  upon  the  President  to  terminate  the  treaty  in  order  to 
avoid  an  international  delinquency. 

These  propositions  are  presented  in  order  to  demonstrate  that  any 
of  the  five  possible  methods  for  terminating  a  treaty  involve  constitu- 
tional difficulties.  There  is  perhaps  no  better  example  of  the  dilemma 
resulting  from  the  operation  of  the  "checks  and  balances"  of  the  ( Jon- 
stitution.  The  five  possible  combinations  which  theoretically  can  be  used 
to  bring  about  the  termination  of  a  treaty  are  :  (1)  the  President  acting 
alone.  (2)  initiation  by  the  President  with  the  approval  of  the  Senate, 
(3)  initiation  by  the  President  with  the  approval  of  the  Congress.  (4) 
initiation  by  the  Senate  with  the  acquiescence  of  the  President,  and 
(5)  initiation  by  the  Congress  with  the  acquiescence  of  the  President. 
As  a  matter  of  fact,  all  five  of  these  combinations  have  at  one  time  or 
another  in  the  history  of  the  country  been  employed  to  bring  about  the 
termination  of  a  treaty.43  Furthermore,  there  has  never  been  any  court 
decision  holding  any  one  of  the  five  to  be  the  constitutional  method  for 
bringing  about  the  termination  of  a  treaty.41  The  varied  practice  and 
the  complete  silence  of  the  Constitution  with  respect  to  the  matter  of 
termination  would  seemingly  relegate  this  problem  to  the  realm  of  "the 
political  question."  i.e..  a  declaration  by  the  Court  that  the  question 
presented  must  be'  decided  by  the  political  branches  of  the  government 
to  the  exclusion  of  the  judicial  branch.  In  the  past,  the  Court  has  dem- 
onstrated a  marked  restraint  in  deciding  cases  involving  the  foreign 


42  See  Riesenfeld.  The.  Power  of  the  Congress  anfl  the  President  iti  International  Rela- 
tions: Three  Reeent  Supreyne  Court  Deeisions,  2~>  Onlif.  L.  Rev.  fifiO  M947)  :  Hackworth, 
op.  cH.  8vnra  note  3.  at  319  :  McDoupral  and  T.ans.  supra  note  2.  at  337. 

**  Spp  Wright.  Thp  Control  of  Amprican  Forpfcn  Rplations  258  H922)  :  McClnre.  Tntpr- 
nntional  Executive  Asrrppmpnts.  Ppmoeratic  Procedure  Under  the  Constitution  of  the 
United  States  Ifi  (1941)  :  Hackworth.  op.  cit.  supra  note  3.  at  319-333:  Riesenfeld.  $upra 
no^«  ^2   nf  R43  •  M"Doucral  and  Lnns.  snnra  note  2   at  334-337. 

44  In  1936.  thp  Supreme  Court  sanctioned  the  termination  of  a  treaty  by  t*e  President 
pursuant  to  the  direction  of  the  Conerress.  hut  the  Court  avoided  a  definitive  discussion  of 
the  power  of  tprmination.  See  Van  Der  Weyde  v.  Ocean  Trans.  Co..  297  U.S.  114   (1936). 
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relations  power  and  has  frequently  avoided  the  issue  by  invoking  the! 
doctrine  of  the  "political  question."  45 

The  lack  of  a  settled  procedure  may  occasionally  lead  to  politica. 
impasses  in  the  future  as  it  has  in  the  past.48  The  nature  of  the  consti- 
tutional grants  of  power,  however,  generally  places  either  the  Presi- 
dent or  Congress  in  the  dominant  position.  In  such  cases  the  power  oi 
the  body  in  the  less  advantageous  position  amounts  to  no  more  than 
that  of  verbal  protest.  Therefore,  if  the  system  is  to  work  smoothly,  the 
so-called  "constitutional  understandings"  of  Professor  Quincy 
Wright 47  must  be  invoked  in  order  to  avoid  the  built-in  "invitation  to 
struggle"  suggested  by  Professor  E.  S.  Corwin.48 

Many  terminations,  of  course,  leave  no  room  for  disagreement  among 
the  President,  Senate,  and  Congress.  In  a  case  where:  (1)  the  treaty 
expires  in  accordance  with  its  terms,  (2)  the  object  of  the  treaty  has 
been  accomplished,  or  (3)  the  termination  procedure  is  initiated  by 
the  other  party  to  the  treaty,  the  transaction  seemingly  falls  within  the 
routine  diplomatic  business  of  the  President  and  the  Department  of 
State.  The  question  of  the  extinguishment  or  continued  existence  of  a 
state  party  to  a  treaty  appears  to  be  a  matter  for  executive  determina- 
tion.40 The  determination  as  to  whether  a  treaty  should  be  terminated 
by  reason  of  breach  by  the  other  party  is  also  a  matter  of  presidential 
discretion:50  but  this  is  a  question  which  invites  conflict  between  the 
executive  and  other  interested  political  organs.  The  policy  determina- 
tion as  to  whether  an  effective  treaty  ought  to  be  terminated  is  also  a 
question  which  can  lead  to  conflict  between  the  political  organs  of  he 
government.51 

Where  conflict  does  result  between  the  President  and  Senate  or  be- 
tween the  President  and  the  Congress  over  the  termination  of  a  treaty, 
it  is  interesting  to  note  the  relative  power  position  of  each  or^an. 

Tf  the  President  decides  that  a  treaty  has  been  terminated  or  decides 
to  terminate  a  treaty,  there  is  no  way  open  to  the  Senate  or  the  Con- 
gress to  thwart  him.  He  could  conceivably  be  impeached ;  but  the  threat 
of  impeachment,  while  ever  a  possibility,  is  not  deemed  to  be  an  effec- 
tive  check  upon  the  President  except  where  acts  of  the  utmost  gravity 


'•  See,  e.g.,  Doe  v.  Braden,  1G  How.  635  (1853)  ;  Terlinden  v.  Ames,  184  U.S.  270  (1902)  ; 
Chicago  and  Southern  Airlines  v.  Waterman  Steamship  Corp..  333  U.S.  103  (1948). 

••See  McClure's  account  of  President  Wilson's  refusal  to  acquiesce  In  the  congressional 
directive  contained  in  section  34  of  the  Merchant  Marine  Act  of  1920  (41  Stat.  988,  1007). 
McClure,  op.  cit.  supra  note  43,  at  23  :  see  also  Ilackworth.  op.  cit.  supra  note  3.  at  323. 

47  Professor  Wright  explained  his  theory  as  follows  :  "The  constitutional  understandings 
are  based  on  the  distinction  between  the  possession  of  a  power  and  discretion  in  the  exer- 
!  that  power.  The  law  of  the  constitution  decides  what  organs  of  the  government 
possess  the  power  to  perform  acts  of  international  significance  and  to  make  valid  interna- 
tional commitments,  l>ut  the  understandings  of  the  constitution  decide  how  the  discretion 
of  judgment  implied  from  the  possession  of  power  ought  to  he  exercised  in  given  circum- 
stances. The  powers  given  by  law  to  various  organs  often  overlap.  Even  more  often,  two 
or  more  organs  must  exercise  their  powers  In  cooperation  In  order  to  achieve  a  desired 
end  In  such  circumstances,  were  It  not  for  understandings,  deadlocks  would  be  chronic. 
'I'h.'  law  is  the  mechanism,  the  understandings  the  oil  that  permit  it  to  run  smoothly." 
Wright,  op.  cit.  tupra  note  43.  at  S. 

4^  Professor  Corwin  has  stated.  ''Whit  the  Constitution  does,  and  all  that  it  docs,  is  to 
confer  upon  the  President  certain  powers  capable  of  affecting  our  foreign  relations,  and 

certain  other  powers  of  the  same  general  nature  upon  the  Senate,  and  still  other  such 
powers  upon  Congress;  hut  winch  of  these  organs  shall  have  the  decisive  and  final  voice 
In  determining  the  course  Of  the  American   nation  is  left  for  events  to  resolve. 

All  of  which  amounts  to  Baying  that  the  Constitution,  considered  only  for  its  affirma- 
tive nranti  Of  powers  which  are  capable  of  affecting  the  Issue,  is  an  invitation  to  struggle 
for  the  privilege  of  directing  American  foreign  policy."  Corwin,  op.  cit.  supra  note  20,  at 

trlan  States  S.S.  and  Cargo  Line  v.  McGrath,  18S  F.2d  1000   (D.C.  Cir.  19ol)  ;  The 
M.int.  i  (5  B\2d  481  (8rd  <Mr.  1944). 

1  barlton  \    Kelly,  229  U.S.  447.  476  (1913). 

:  Bee  di cussion  of  Yalta  Agreement,  p.    .    .    .    itifru. 
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<  are  involved.  Furthermore,  once  the  President  has  delivered  the  notice 
of  termination,  there  is  no  power  which  could  recall  that  notice."'  Nor 
is  it  within  the  power  of  the  other  contracting  party  to  question  the 
constitutional  validity  of  his  action. 

If,  on  the  contrary,  the  President  voluntarily  subjects  his  action 
|  to  the  approval  of  the  Senate  or  the  Congress,  he  thereby  modifies  his 
power  to  that  degree  in  the  interest  of  national  unity.  I  f  the  approval 
is  granted,  he  strengthens  his  power  position  vis-a-vis  the  other  con- 
tracting party.  Moreover,  it  must  always  be  remembered  that  the 
President's  constitutional  power  to  act  is  curtailed  by  political  con- 
siderations. No  President  can  long  determine  national  policy  without 
the  support  of  Congress  and  party.58 

The  President  may  act  boldly  when  he  is  assured  that  he  has  the 
support  of  the  Congress  for  his  policy.  He  may  act  reasonably  boldly 
when  the  Congress  is  divided  and  has  no  policy.  He  must  act  with 
extreme  circumspection,  however,  when  his  policy  is  clearly  at  vari- 
ance with  a  discernible  congressional  policy.54  Therefore,  he  probably 
would  not  terminate  a  treaty  on  his  own  initiative  in  the  face  of 
overt  hostility  of  the  Congress  nor  would  he  ask  the  consent  of  the 
Senate  or  the  Congress  to  such  termination  unless  he  were  reasonably 
certain  that  he  would  not  be  embarrassed  by  a  negative  answer. 

If  the  President  has  constitutional  power  which  may  on  occasion  give 
him  the  upper  hand  over  the  Senate  and  the  Congress,  the  Congress 
likewise  has  power  which  can  be  exercised  in  such  a  way  as  to  embar- 
rass the  President  in  the  conduct  of  the  foreign  relations  of  the  nation. 
From  a  standpoint  of  sheer  power,  the  Congress  can  refuse  to  imple- 
ment a  treaty  which  has  been  concluded  by  the  President  and  Senate. 
In  the  face  of  Congressional  inaction,  the  President  could  only  under- 
take the  verv  embarrassing  task  of  extricating  the  nation  from  its 
international  obligation.  He  could  not  force  the  Congress  to  act.  This 
is  another  instance,  however,  where  power  is  more  theoretical  than 
real.  The  Congress  is  fully  aware  of  the  nature  of  the  national  obli- 
gations under  international  law.  The  degree  to  which  the  realities  of 
this  situation  have  been  acquiesced  in  by  the  Congress  is  revealed  by 
the  fact  that  despite  occasional  protests,  the  Congress  has  never  refused 
to  make  the  appropriations  necessary  for  the  implementation  of  a 
treaty.55 

Similarly,  the  Congress  may  enact  conflicting  legislation  and  thus 
destroy  the  internal  effect  of  a  treaty.58  The  President  may  veto  57 
such  legislation  or  he  may  remonstrate  with  the  Congvc^  to  recon- 
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58  See  Hackworth.  op.  cit.  supra  note  3.  at  100. 

53  On  this  point.  Professor  Corwin  asserts,  '"But  whatever  emphasis  be  given  the  Presi- 
dent's rnle  as  'sole  orpan  of  foreign  relations,'  and  the  Initiative  thereby  conferred  upon 
him  in  this  field,  the  faet  remains  that  no  providentially  devised  diplomatic  policy  rnn 
Ion?  survive  without  the  support  of  Congress,  the  body  to  which  belongs  the  power  to  lay 
and  oo'lect  taxes  for  the  common  defense,  to  regulate  foreign  commerce,  to  create  armies 
and  maintain  navies,  to  pledge  the  credit  of  the  United  States,  to  declare  war.  to  define 
offenses  .iprainst  the  law  of  nations,  end  to  make  'all  laws  which  shnll  be  necessary  and 
proper'  for  carrying  into  execution  not  only  its  own  powers,  but  all  the  powers  'of  the 
Government  of  the  United  States  and  of  any  department  or  officer  thereof.'  "  Corwin.  op.  cit. 
supra  note  20,  at  224-225. 

•~4  Cf.  Jackson.  J.,  In  Toungstown  Sheet  snd  Tube  Co.  v.  Sawyer,  343  U.S.  579.  635  (1952). 

5"  Spp  Hackworth.  op.  cit.  supra  note  3,  at  100. 

56  See  Tavlor  v.  Morton,  23  Fed.  Cas.  700  C1S.".">  :  The  Cherokee  Tobacco.  11  Wall.  016 
(1871)  :  Edye  v.  Robertson  (Head  Money  Cases).  112  U.S. '580,  598  (1884). 

r'7  For  an  account  of  the  veto  by  President  Hays  in  1^70  of  an  act  passed  by  the  Conerress 
which  reouired  the  President  to  erive  notice  to  China  of  the  abrogation  of  Articles  V  and 
VI  of  the  Burlingame  Treaty,  see  Hackworth.  op.  cit.  supra  note  3,  at  324. 
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sider  its  action  58  in  order  to  protect  the  good  faith  of  the  United 
States.  If  the  Congress  remains  adamant,  his  only  course  of  action  is 
to  bring  about  the  international  termination  of  the  treaty.  The  Presi- 
dent could,  of  course,  refuse  to  take  steps  to  terminate  the  treaty,  but 
in  such  case  presidential  recalcitrance  would  only  prolong  the  interna- 
tional delinquency.59  Therefore,  where  a  difference  of  opinion  between 
the  President  and  Congress  occurs,  the  presidential  power  to  speak  for 
the  nation  in  the  field  of  foreign  relations  is  not  without  limit. 

Of  the  three  organs,  the  Senate  would  appear  to  be  in  the.  weakest 
position.00  If  the  President  requests  its  participation,  it  ma}'  refuse; 
but  the  Senate  has  no  way  of  forcing  the  President's  hand  as  does  the 
Congress.  The  Senate,  or  for  that  matter,  the  House  of  Representa- 
tives, may.  through  a  Senate  or  House  resolution,  call  upon  the  Presi- 
dent to  bring  about  the  termination  of  a  treaty.  Such  action  is  not 
binding  upon  the  President,  and  he  may  comply  with  or  ignore  the 
resolution  as  he  sees  fit.  The  President  may  likewise  heed  or  ignore  a 
concurrent  resolution  of  the  two  Houses. 

A  slightly  different  problem  is  posed  when  the  Congress  instructs 
the  President  in  the  provisions  of  a  duly  enacted  statute  to  bring  about 
the  termination  of  designated  international  agreements.  By  the  terms 
of  the  Constitution,  the  President  is  directed  to  "take  care  that  the 
laws  be  faithfully  executed'-;61  and  in  the  normal  course  of  events,  he 
can  be  expected  to  abide  by  the  letter  and  the  spirit  of  the  Constitu- 
tion. 6-  Whatever  the  theoretical  legal  considerations,  there  is  no  con- 
stitutional or  other  governmental  machinery  short  of  impeachment 
whereby  the  President  could  be  forced  to  obey  the  statute.  Given  the 
inherent  possibility  of  conflict  which  is  written  into  the  constitutional 
system,  there  is  no  wonder  that  an  occasional  deadlock  has  occurred 
between  the  President  and  the  Congress  or  the  Senate  with  respect  to 
the  termination  of  this  or  that  treaty.  The  wonder  is  that  such  dead- 
locks have  been  so  few. 

The  discussion  of  the  termination  of  executive  agreements  is  some- 
what simplified  by  the  fact  that  the  Senate  has  no  separate  role  to 
play.  The  agencies  concerned  are  the  President  and  the  Congress.  As 
a  matter  of  fact,  the  termination  of  executive  agreements  appears  to 
have  been  vested  by  practice  in  the  President,  or  the  President  and 
Congress  acting  jointly.  There  is  no  evidence  of  controversy  on  the 
point.  The  President,  of  course,  as  the  organ  of  foreign  relatione  is 
the  only  organ  of  the  government  which  can  bring  about  the  definitive 
termination  of  the  international  commitment. 

The  Congress,  however,  has  adopted  a  neat  formula  for  guarantee - 
i ni!-   the    retention   of   legislative  control   over  agreements  concluded 

•'*  See  the  account  of  President  Wilson's  handling  <>f  the  "Panama  Canal  lolls  dispute  In 
Bailey,  a  Diplomatic  History  of  the  American  People  .-»<)<>  (1040). 

inflict  between  the  provisions  of  the  Universal  Service  and  Training  Act  of  1951 
(68  st.it.  76  (1951).  50  U.S.C.  s:  -trn  rr.  >.  and  Article  vi  of  the  Treaty  of  Friendship,  Com- 
merce, and  Consular  Rights  with  Germany  (44  Stat  2132,  (1927),  T.S.  72.r>)  made  neces- 
sary the  en  Mediation  of  I  lie  treaty  provision.  See  exchange  of  notes  signed  June  1*.  1953, 
T.I  AS.  2!»7L> 

80  In  a  recent  treaty,  the  Statute  of  the  International  Atomic  Enerpv  Ajrencv.  the  Senate 
sought  to  Rtrengthen  its  position  in  this  respect  by  attaching  nn  understanding  to  its  resolu- 
tion of  ratification  providing  the  United  states  would  terminate  its  treaty  relationship 

Should  an  amendment  to  the  statute  he  adopted  <>f  which  the  Senate  did  not  appro  e.  See 
lea  Cong.  Rec.  R453  (text  of  statute),  8463  {texi  of  understanding),  8534  (final  adoption 
daily  ed.  .June  is.  1957  i. 

01  U.S.  Const,  art  II,  sec.  3. 

"  See  the  statement  of  the  Supreme  Court  in  Van  I)er  Wevde  v.  Ocean  Transport  Co.,  297 
D.S    ni    117   lis  i  1936). 
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under  the  color  of  an  authorizing  statute.  In  wlnif  now  appears  to 
be  a  uniform  practice,  the  Congress  inserts  a  provision  in  the  statute 
which  provides  that  the  program  may  be  cancelled  by  a  concurrent 

resolution  of  the  two  Houses  of  the  Congress.63  Thus,  while  in  theory 
the  President  has  been  granted  sweeping  powers  under  such  acts  as 
the  Lend-Lease  Act,64  the  Economic!  ( 'ooperation  Ac  .  •  and  the  Mutual 
Defense  Act,66  the  Congress  has  in  every  instance  retained  the  final 
control  in  its  own  hands.  Some  statutes  have  a!.-o  set  forth  specific 
contingencies  upon  Which  the  President  may  terminate  any  agree- 
ment.07 These  provisions  could  conceivably  be  interpreted  to  mean 
that  the  causes  specified  by  the  Congress  were  the  only  grounds  upon 
which  the  President  could  cancel  an  agreement  :  however,  such  an 
interpretation  appears  to  rob  the  procedure  of  its  flexibility  and  to 
circumscribe  too  closely  the  President's  power  to  conduct  foreign 
affairs. 

The  most  unusual  provision  relating  to  termination  found  i:i  -n 
authorizing  statute  appears  in  Section  118  of  the  Economic  Coop  ra- 
tion Act  of  1D4S.,;8  The  Congress  vested  the  Administrator  with  ;■■  -  r 
to  terminate  assistance  to  any  country  participating  in  the  program 
should  he  determine  that  such  country  had  committed  any  of  certain 
acts  specified  in  the  law.  Termination  of  the  assistance  would  in  fact 
mean  termination  of  the  agreement.  Therefore,  the  Congress  conferred 
upon  the  Administrator  the  power  to  terminate  an  agreement  or 
agreements,  the  negotiation  of  which  had  been  assigned  to  the  Sec- 
retary of  State  after  consultation  with  the  Administrator."9  This  pro- 
Vision  is  especially  conspicuous  because  in  every  other  act  the  analogous 
provisions  of  the  several  authorizing  acts  place  the  power  to  terminate 
in  the  President.  The  provision  is  all  the  more  interesting  since  there 
may  well  be  some  question  as  to  whether  the  Administrator  was  in- 
tended to  be  an  agent  of  the  President  or  of  the  Congress.  As  in  the 
other  statutes,  however,  the  Congress  retained  the  rig] it  to  terminate 
the  program  by  passage  of  a  concurrent  resolution.70  In  addition, 
to  Congress  may  appeal  the  authorizing  or  approving  legislation  where 
[$  I  such  agreements  have  been  authorized  or  approved  by  the  Congress. 
Similarly,  the  Congress  may  pass  a  conflicting  statute  or  refuse  to 
provide  funds  necessary  for  the  continued  implementation  of  an  agree- 
ment. Where  the  action  by  the  Congress  is  positive,  the  President  may 
use  the  veto  to  thwart  legislation  which  he  considers  improper. 

In  the  case  of  a  refusal  to  act  in  the  matter  of  appropriation  of 
funds  for  example,  the  President  must  yield,  for  he  has  no  power 
with  which  to  force  the  Congress  to  act.  Many  of  the  executive  agree- 
ments to  which  the  United  States  is  a  party  recognize  the  power  of 
Congress  to  render  them  ineffective  by  making  specific  provisions 
for  termination  in  the  event  Congress  should  fail  to  make  the  neces- 


«  See.  e.g.,  E.C.A.  Act  of  1048.  62  Stat.  137.  155  see.  122(a)  (1048)  ;  Act  to  Provide  for 
Assistance  to  Greece  and  Turkey,  01  Stat.  103,  sec.  »;  (1947)  :  Mutual  Defense  Assistance 
Act  of  1040,  63  Stat.  714,  sec.  405(d)  (1040)  ;  Lend-Lcase  Act  of  1041.  55  Stat.  31,  sec. 
3(c)  (1941). 

64  55  Stat.  31  (1041). 

*•  f>2  Stat.  137  (1048). 

r663  Stat.  714  (1040). 

67  See.  e.g..  An  Act  to  Provide  for  Assistance  to  Greece  and  Turkey,  61  Stat.  103.  sec.  5 
(1047)  :  Mutual  Defense  Act  of  1040  63  Stat.  714.  718.  sec.  40.1  ( i 040 )  ;  Mutual  Security 
Act  of  1051,  65  Stat.  373,  sec.  520  ;  Foreign  Aid  Act  of  1047,  Gl  Stat.  934,  sec.  6   (1047). 

ftS  62  Stat.  137  (1048). 

m  62  Stat.  150,  151.  sec.  115  (1948). 

70  62  Stat.  155,  sec.  122(a)  (1948). 
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sary  appropriations  or  should  pass  contrary  legislation.71  The  inclu- 
sion of  such  provisions  is  very  desirable,  most  especially  with  respect 
to  appropriations.  The  other  contracting  party  must,  of  course,  be> 
granted  reciprocal  rights,  but  such  an  escape  clause  obviates  the  pos- 
sibility of  an  international  delinquency  by  the  United  States.  More- 
over, there  is  no  evidence  to  indicate  that  the  inclusion  of  such  pro- 
visions has  resulted  in  careless  or  arbitrary  termination  by  either  party. 

Although  numerous  bills  and  resolutions  are  introduced  at  every 
session  of  the  Congress  which  indicate  a  disregard  by  individual 
Congressmen  for  the  doctrine. of  the  separation  of  powers,  only  on 
rare  occasions  does  either  House  of  the  Congress  act  favorably  upon 
a  resolution  which  encroaches  upon  presidential  prerogative  in  the 
field  of  foreign  relations.72  The  reluctance  of  the  Congress  to  take  the 
definitive  step  to  bring  about  the  abrogation  of  an  agreement  in  the 
face  of  presidential  opposition  is  nowhere  better  demonstrated  than 
in  the  maneuvering  which  took  place  during  the  83d  Congress  over 
the  Yalta  Agreement.  Some  members  of  the  Congress  were  eager  to 
repudiate  the  Agreement.  The  President,  however,  was  unwilling  to 
go  further  than  to  support  an  interpretive  resolution.73  Apparently, 
neither  solution  was  attractive  enough  to  a  sufficient  number  of  Con- 
gressmen to  bring  about  ks  adoption.  As  a  result  the  movement  col- 
lapsed and  the  Yalta  Agreement  was  left  undisturbed. 

By  far  the  most  significant  recent  action  taken  by  the  Congress  to 
bring  about  the  termination  of  a  number  of  international  agree- 
ments— both  treaties  and  executive  agreements — is  to  be  found  in 
the  Trade  Agreements  Extension  Act  of  1951. 74  Since  President  Tru- 
man acted  with  alacrity  75  to  comply  with  the  congressional  directive, 
no  disagreement  ensued. 

Except  for  the  more  active  role  of  the  Senate  in  the  termination  of 
treaties,  the  termination  of  treaties  and  executive  agreements  is  ac- 


71  See,  e.g.,  Article  X  of  the  Fur  Seals  Agreement  with  Canada  effected  by  an  exchange 
of  notes  between  the  United  States  and  Canada  dated  December  S  and  19,  1942  (58  Stat. 
1879,  E  A.S.  41f>)  ;  Article  I  of  the  Mutual  Defense  Agreement  with  France  signed  Jan.  27, 
1950  (T.I.A.S.  2012,  1  U.S.T.  34)  :  Article  I  of  the  E.C.A.  Agreement  with  Portugal  signed 
Sept.  28,  1948)  (62  Stat.  (3)  2856.  T.I.A.S.  1819)  ;  Article  XVIII  of  Agreement  for  a  Co- 
operative Program  of  Agriculture  with  Honduras  signed  Jan  30.  1951  (T.I.A.S.  2209.  2 
D.S.T.  (1)  577)  ;  Agreement  with  Ecuador  for  the  establishment  of  an  agricultural  experi- 
ment station  in  Ecuador  effected  by  an  exchange  of  notes  signed  Oct.  20  and  29,  1042  (56 
Stat.  1787,  E.A.S.  284). 

7-  House  Joint  Resolution  111  Introduced  by  Rep.  Thaddeus  M.  Maehrowicz  (D.,  Mich.) 
on  Jan,  !t.  1953,  declaring  that  the  Yalta  Agreement  is  no  longer  binding  upon  the  United 
States;  H  j.  Res.  1*52  introduced  by  Rep.  Charles  S.  Kersten  (R.,  Wis.)  on  Feb.  2.  1853, 
declaring  the  Yalta  Agreement  to  be  null  and  void  and  not  binding  upon  the  United  States  ; 
II.  C.  Res.  13  introduced  by  Rep.  Lawrence  Smith  (R.,  Wis.)  on  Jan.  3.  1953.  declarii.g  it 
to  be  the  sense  of  the  Congress  of  the  United  States  that  the  private  agreements  concluded 
in  1945  at  Yalta  and  Potsdam  should  be  forthwith  repudiated  by  the  United  States;  II.  C. 
Res.  22  introduced  by  Rep.  Albert  H.  Bosch  (R„  NY.)  on  Jan.  16.  1953.  declaring  it  to  be 
the  sense  Of  the  Congress  that  the  text  of  the  agreements  private  or  otherwise  concluded 
in  1945  at  Yalta  and  Potsdam  should  be  forthwith  made  public  and  re-examined  to  the  end 
that  a  basis  shall  he  found  to  accomplish  the  universal  desire  of  all  the  people  of  the  United 
States,  to  wit,  a  just  and  equitable  peace;  H.  C.  Res.  68  introduced  by  Rep.  Alvin  M.  Bent- 
ley  (R.,  Mich.)  on  Feb.  is,  1953.  declaring  it  to  be  the  sense  of  the  Congress  that  certain 
provisions  of  the  Yalta  Agreement  not  be  recognized  by  the  United  States. 

n  See  speech  of  President  Elsenhower  before  the  Congress  on  February  2.  1053.  90  Cong. 

Rec.    1344    (1958).   See  also   the  message   of   President    Kisenhower  to   the   President  of  the 
Senate,  the  Honorable  Richard  M.  Nixon,  dated  Feb.  20,  1953,  id.  at  1344. 

"65  Stat.  c.  141,  72  (1951),  provided  as  follows:  "As  soon  as  practical,  the  President 
v. !!!  take  action  such  as  is  necessary  to  suspend,  withdraw,  or  prevent  the  application  of 
any  reduction  in  any  rate  of  duty,  or  linding  of  any  existing  customs  or  excise  treatment, 
Or  other  concession  contained  in  any  trade  agreement  entered  into  under  authority  of  Sec- 
tion 850  of  the  Tariff  Act  of  1980,  as  amended,  and  extended  to  imports  from  any  nation 
or  area  dominated  or  controlled  by  the  foreign  government  or  foreign  organisation  con- 
trolling the  world  Communist  movement." 

■    Proclamation   2935  giving  effect  to  sections  5  and   11   of  the  Trade  Agreements 
Extension  Act  of  1951,  16 Fed.  Reg.  7635  (1951). 
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taplished  through  virtually  the  same  procedure.76  As  a  matter  of 

nictice,  the  President  has  played  a  more  active  independent  role 
1  the  termination  of  executive  agreements.  This  is  undoubtedly  d 

1  part  to  the  fact  that  there  are  many  more  executive  agreements 
lan  treaties  and  due  in  part  also  to  the  fact  that  many  executive 
greements  are  concluded  by  the  President  pursuant  to  his  own  c< 
itutional  powers.  Certainly  the  procedures  used  for  bringing  about 

le  termination  of  the  treaty  and  the  executive  agreement  cannot  be 
sed  as  a  general  rule  for  distinguishing  the  one  from  the  other. 
One  of  the  interesting  and  unanswered  questions  in  our  consritu- 

onal  law  is  one  concerning  the  validity  of  a  statute  dealing  with  a 
abject  outside  the  national  jurisdiction  after  the  treaty  which  it  had 
een  passed  to  implement  has  been  terminated.  The  question  has  never 
risen  in  the  courts  and  has  seldom  been  discussed  by  commentati 

evertheless,  there  is  a  real  possibility  that  the  question  will  one  day 
Dme  before  the  courts.  Since  the  justification  for  the  legislation  is  to 
e  found  in  the  international  obligation,  it  would  seem  to  follow  that 
fhen  the  international  obligation  is  terminated,  the  raison  d'etre  of 
le  legislation  would  likewise  terminate.  At  the  precise  moment  of 
le  termination  of  the  treaty,  the  subject  matter  would  cease  to  be 
dthin  the  scope  of  the  treaty-making  power  and  would  revert  to  the 
:ates. 

A  similar,  though  not  precisely  analogous,  problem  is  presented 
l  the  case  of  the  repeal  of  a  statute  which  is  the  basis  for  one  or 
lore  executive  agreements.  Does  the  repeal  of  the  statute  automat  i- 
illy  render  the  agreements  inoperative  as  municipal  law?  Certainly 
le  unilateral  act  by  the  United  States  could  not  bring  about  the 
iternational  termination  of  the  agreements  unless  such  exigency  had 
een  expressly  provided  for  in  the  agreement.  The  agreements  might 
Iso  be  of  such  nature  that  their  continued  operation  would  be  impos- 
ble  in  the  absence  of  the  authorizing  statute.  Some  agreements  could 
mtinue  to  operate,  however,  unless  the  repeal  of  the  statute  auto- 
latically  suspended  their  municipal  force. 

There  are  two  early  precedents  bearing  directly  on  this  question. 

diplomatic  controversy  with  Brazil  resulted  when  the  repeal  of 
le  Tariff  Act  of  1890  was  construed  to  terminate  an  executive  agree- 
lent  concluded  under  the  authority  of  that  Act.  In  answer  to  the 
razilian  demand  that  the  agreement  continue  in  force  for  the  period 
f  time  stipulated  in  the  agreement,  Secretary  of  State  Gresham 
rote : 

The  so-called  treaties  or  agreements  that  were  entered  into 
based  on  the  third  section  of  the  McKinley  bill  were  not 
treaties  binding  upon  the  two  Governments,  and  the  present 
law  is  mandatory.  Notice  to  your  Government  that  the  ar- 
rangement would  terminate  as  provided  by  its  terms  would 
have  no  force,  as  the  arrangement  actually  exists  no  longer.77 

An  analogous  situation  occurred  in  1909  when  the  Congress  re- 


76  Cf.  McDougal  and  Lans,  Treaties  and  Congressional-Execut i ve  Agreements  or  Presi- 
zntinl  Agreements,  Interchangeable  Instruments  of  National  Policy,  54  Yale  L.J.  338 
L945). 

"Foreign  Relations  of  the  United  States?.  I,  77  (1894).  See  letter  of  Secretary  of  State 
resham  to  Mr.  Mendonca,  Brazilian  Minister,  dated  Oct.  26,   1894,  reprinted   in  Moore, 

Digest  of  International  Law.  V,  359  (1906)  ;  Wright,  op.  cit.  supra  note  43,  nt  235  ;  Mc- 
iugal  and  Lans,  supra  note  76,  at  349. 
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pealed  the  Tariff  Act  of  1897  under  which  several  executive  agree 
ments  had  been  concluded.  The  Congress  had,  with  due  regard  fo: 
international  good  faith,  provided  that  the  agreements  would  termi 
natc  only  after  six  months'  notice  to  the  other  contracting  parties 
An  agreement  with  France  which  had  been  concluded  under  the  Ac 
had  been  made  without  any  provision  for  its  termination,  and  France 
questioned  the  right  of  the  United  States  to  act  unilaterally  to  termi- 
nate the  agreement  even  subject  to  six  months'  notice. 

Acting  Secretary  of  State  Wilson  wrote  to  the  French  Charg< 
d'Affaires  Lefevre-Pontailis  on  August  23,  1909,  in  part  as  follows 

These  commercial  agreements,  not  being  treaties  in  the 
constitutional  sense,  and  hence  not  requiring  the  concurrence 
nf  the  Senate  of  the  United  States,  but  having  been  nego- 
tiated under  the  authority  of  and  in  accordance  with  the  legis- 
lative provisions  contained  in  section  3  of  the  tariff  act  of 
July  24,  1897.  would,  in  the  absence  of  enabling  legislation 
by  Congress,  have  been  terminated  ipso  facto  on  the  going 
into  effect  of  the  tariff  act  of  the  United  States  approved 
August  5.  1909,  which  has  changed  the  bases  on  which  these 
agreements  were  negotiated.  In  order,  however,  to  avoid  the 
abrupt  termination  of  these  international  compacts,  the  Con- 
gress adopted  the  provisions  contained  in  section  4  of  the  new 
tariff  act.  .  .  .  Inasmuch  as  the  agreements  with  France, 
Switzerland,  and  Bulgaria  contain  no  stipulations  in  regard 
to  their  termination  by  diplomatic  action,  it  was  deemed 
proper  by  the  Congress  of  the  United  States  that  these  agree- 
ments should  not  be  terminated  abruptly,  but  should  be  con- 
tinued in  force  until  the  expiration  of  six  months  from 
April  30,  1909.  the  date  when  the  foreign  Governments  con- 
cerned were  formally  notified  by  the  Government  of  the 
United  States  of  the  intended  termination  of  the  commer- 
cial agreements  under  the  Dingley  tariff.  ...  As  you  are 
aware,  the  President  of  the  United  States,  in  giving  the  formal 
notices  on  August  7.  1909.  has  been  obliged  to  follow  implic- 
itly the  prescriptions  of  the  new  tariff  act  of  the  United 
States.78 

Where,  as  in  this  case,  the  President  has  been  expressly  directed  bj 

the  Congress  to  bring  about  the  termination  of  the  authorized  agree 
ments,  he  appears  to  have  no  alternative  but  to  act,  for  the  Congress 
concededly  has  the  power  to  recall  the  authority  delegated  to  th( 
1 'resident.  If.  on  the  other  hand,  the  Congress  should  repeal  an  an 
thorizing  statute  without  reference  to  the  existing  agreement  o] 
agreements  and  the  operation  of  their  provisions  were  possible  with 
out  the  supporting  legislation,  there  would  appear  no  bar  to  the 
President's  continuing  the  agreement  or  agreements  in  force  until 
the  expiration  of  the  period  for  which  they  had  been  concluded.  Th( 
President  would,  of  course,  be  divested  of  power  to  renew  the  agree 
inent.  since  such  renewal  would  amount  in  effect  to  the  conclusion  O: 
a  new  agreement. 


Cited  in  Backwortb,  op.  cit.  .iitpra  note  ,'5,  at  4'J9-30. 
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In  addressing  himself  to  this  very  question  when  testifying  before 
lie  Senate  Committee  on  Commerce,  Mr.  Edward  M.  .Miller.    • 
Rt  to  the  Under  Secretary  of  State,  stated  his  views  as  follows: 

I  believe  that  a  specific  trade  agreement  entered  into  under 
the  Trade  Agreements  Act,  at  the  time  when  the  Trade  Agree- 
ments Act  is  in  full  force  and  e fleet,  continues  to  be  a  valid 
agreement  in  accordance  with  its  terms  regardless  of  the  ex- 
piration of  the  underlying  Trade  Agreements  Act;  subject, 
however,  to  the  right  of  the  Congress,  by  specific  action,  to 
provide  that  particular  agreement  shall  be  deemed  to  be  no 
longer  in  force  as  to  the  United  States.  .  .  ,79 

The  courts  have  never  passed  upon  this  question,  but  certainly,  in 
the  absence  of  expressed  intent  to  the  contrary  by  the  Congress,  it 
is  not  to  be  lightly  assumed  that  the  Congress  intended  to  expose  the 
nation  to  a  charge  of  bad  faith  where  an  alternative  interpretation 
consonant  with  the  principles  of  international  law  were  possible. 

Any  discussion  of  the  termination  of  treaties  during  the  period 
under  study  would  be  incomplete  without  some  reference  to  the  pro- 
visions of  the  various  peace  treaties  arising  out  of  World  War  II 
with  respect  to  the  prewar  bilateral  treaties  between  the  United 
States  and  the  countries  concerned.  In  each  treaty,  there  was  included 
a  provision  which  empowered  the  victorious  powers  to  renew  or  permit 
to  lapse,  as  they  should  desire,  the  bilateral  treaties  between  the  victor 
and  the  vanquished.80  In  due,  time,  the  United  States  notified  Bulgaria, 
Italy,  Hungary,  Rumania,  and  Japan  by  diplomatic  notes  of  the 
treaties  which  were  to  continue  in  force.  The  defeated  nations  ac- 
quiesced in  the  decision  of  the  United  States  in  accordance  with  the 
obligations  assumed  in  the  treaties  of  peace.81 

The  validity  of  this  procedure  was  challenged  early  in  1055  in  a 
federal  district  court.82  Tommaso  Argento,  who  was  being  held  by 
the  U.S.  Marshal  for  extradition  to  Italy,  filed  application  for  a  writ 
of  habeas  corpus  on  the  ground  that  "no  valid  treaty  existed  between 
the  United  States  and  Italy  authorizing  his  extradition.''53  Argento 
claimed  that  the  treaty  of  extradition  between  the  United  States 
and  Italy  of  March  23/1868,  as  amended84  had  been  abrogated  upon 
I .  the  outbreak  of  war  between  the  United  States  and  Italv.  He  asserted 
I  that  the  notification  to  Italy  by  the  Department  of  State  that  the 
United  States,  in  accordance  with  Article  XLIV  of  the  Treaty  of 
f  Peace  with  Italv  cited  above  was  "null  and  void  and  of  no  effect  be- 
;:1^  cause  it  emanated  from  the  State  Department  of  the  U.S.  Govern- 
or 
ith- 
the 


™  Hearings  Before  the  Committee  on  Commevee  of  the  Senate,  79th  Cong.,  2d   Srs-\.  on 

^ipeic^TJeat^with  Italv.  Article  44  (61  Stat.  (2)  124."  (1947).  T.I.A.S.  1«48);  Treaty 
of  Peace  with  Bulsarin.  Article  8   (61  Stat (2)   1915   a947) ,  T  I.A.S.  1650);  Treaty  of 

Peace  with  Hungary  Article  10  (01  Stat.  (2)  200.)  (194,^.  T.I.A.S.  lOol),  rreatj  of 
l^pla^^thRumaniZ Article  10  (01  Stat.  ,2)  1757  .1947).  T.I.A.S.  1040)  ;  Treaty  ot  Peace 
with  Japan.  Article  7  (T.I.A.S.  2490). 

-For  notification  by  the  United  States  see:  with  respect  to  Hungary  IS  Dep  t  State 
Bull.  382   (1948)  :  with  respect  to  Bulgaria,  id.  at  383 ;  with  respect  to  Rumania    id    at 

-;;  with  respect  to  Japan,  28  Dep't  State  Bull.  721   (1933)  ;  with  respect  to  Italy,  ul.  at 

2i^  Argento  y.  North.  131  F.  Supp.  538  (1955).  aff'dsubnom  Argento  v  Horn  : pfl  F.2d 
258  i  0th  Fir  1957)  See  discussion  in  Oliver,  Treaties,  the  Senate,  and  the  Constitution, 
51  Am.  J.  Int'l  L.  606.  610  (19o7). 

M  131  F.  Supp.  538  (195n). 

<*  15  Stat.  629,  16  Stat.  767.  and  24  Stat.  1001. 
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meat'3  S5  and  was  therefore  "the  usurpation  of  a  power  belonging  to 
to  the  U.S.  Senate  alone.*' 86  Argent o  contended  that  the  only  way  in 
which  the  treaty  could  be  revived  was  through  action  by  the  Senate  of 
the  United  States.  Judge  Connell  recognized  the  "ingenious"  charac- 
ter of  the  challenge  but  invoked  the  well-known  doctrine  of  the  "polit- 
ical question''  in  order  to  avoid  passing  upon  the  specific  issue  raised. 
He  said : 

. . .  for  this  court  to  hold  that  such  treaty  does  not  exist  at  all 
for  the  reasons  claimed  by  the  relator,  would  be  tantamount  to 
judicially  deciding  that  for  the  past  eight  years  on  the  twelve 
highly  important  subjects  set  forth  in  such  treaty,  our  govern- 
ment has  constantly  acted  without  authority  of  law,  and  that 
our  U.S.  Senate  has  meanwhile  utterly  failed  in  understand- 
ing, appreciating,  or  doing  its  plain  duty.  It  would  further  be 
tantamount  to  judicially  deciding  that  until  future  prospec- 
tive treaties  on  such  twelve  highly  important  subjects  can  be 
again  negotiated  by  the  executive  branch  of  our  government 
and  ratified  by  the  U.S.  Senate,  or  specifically  revived  by  ap- 
proval of  the  U.S.  Senate,  that  all  such  international  relation- 
ships now  in  force  or  process  are  null,  void,  and  of  no  legal 
effect.87 

Judge  Council's  opinion  was  based  upon  the  assumption  that  the 
Avar  had  not  abrogated  the  extradition  treaty  but  had  only  suspended 
its  operation.  He  continued  : 

There  is  little  or  nothing  in  the  twelve  phases  of  interna- 
tional relationships  aforementioned  between  these  two  coun- 
tries which  could  be  said  to  be  so  incompatible  with  war  as  to 
justify  a  judicial  determination  that  this  treaty  was  abro- 
gated :  and  it  was  most  desirable  that  such  relationships  be  im- 
mediately resumed  and  that  the  original  status  of  the  parties 
in  these  twelve  respects  be  quickly  re-established.  Such  re- 
sumption of  such  status  did  not  require  the  specific  approval 
of  the  U.S.  Senate  because  the  decision  thus  made  to  resume 
relationships  was  political  in  its  nature  and  with  propriety 
was  so  determined  by  the  political  department  of  our  govern- 
ment. The  U.S.  Senate  approved  them  all  originally;  war 
then  made  it  physically  impossible  for  their  continuity  but 
war  had  no  intrinsic  incompatibility  toward  the  relationship 
itself.  The  only  decision  herein  made  was  that  such  relation- 
ship be  resumed,  revived  and  kept  in  force  since  the  physical 
reason  for  its  discontinuance  had  ended.88 

The  crux  of  the  opinion  is  the  assumption  by  the  court  that  the 
extradition  treaty  was  not  abrogated  by  the  state  of  war  between 
the  U.S.  and  Italy.  In  affirming,  the  circuit  court  covered  approxi- 
mately the  same  ground  that  had  been  covered  by  Judge  Connell.89 
The  court  held  that  "the  treaty  of  extradition  between  the  United 
States  and  Italy  was  not  terminated  but  merely  suspended  during  the    ■ 


'    J .11  V.  <\ipp.  588,  539  40  (1955).. 

*  id.  al  540. 
"  /  w. 

'    v  at  540    H  . 

*  Arg<  nt"  v.  Horn,  241  P.2d  258  I  6th  Cir.  1!).VT) 
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*    ar  and  that  it  is  now  in  effect."90  The  courl  also  placed  primary 
t;    inphasis  upon  the  action  of  the  political  department    : 

Counsel  have  cited  us  to  no  decision,  and  we  have  found 
none,  specifically  relating  to  the  efTed  of  war  upon  a  treaty  of 
extradition.  Such  a  treaty  does  not  convenient  !y  lit  into  either 
of  the  alternative  classifications  set  out  in'  the  Karnutii 
opinion  quoted  above.  If  the  question  were  to  be  decided  in  a 
vacuum,  the  conclusion  could  only  he  that  it  is  eartremely 
doubtful  that  war  ipso  facto  abrogates  a  treaty  of  extradi- 
tion. Fortunately,  however  the  question  need  not  he  so  de- 
cided, hut  can  and  must  he  decided  againsl  the  background  of 
the  actual  conduct  of  the  two  nations  involved,  acting  through 
the  political  branches  of  their  governments.91 

If  the  treaty  had  been  terminated  by  the  war.  the  contention  of  the 
altor,  Argento,  would  have  been  valid.  However,  under  the  present 
tw  as  determined  by  the  Supreme  Court  in  Terlind*  //  v.  Ames  '■'-'  and 
liarlton  v.  Kelly**  an  executive  declaration  respecting  the  status  of  a 
eaty  cannot  be  successfully  challenged  in  the  courts.  In  the  piesent 
ises,  the  district  court  declared  the  action  of  the  State  Department,  in 
slivering  notification  to  the  Italian  Government  in  accordance  with 
|](!  le  provisions  of  the  treaty  of  Peace  "was  not  only  entitled  to  great 
eight  but  so  much  so  as  to  constrain  us  to  consider  it  determinative  of 
le  question  before  us."  w  The  circuit  court  opinion  was  more  cautious 
l  dealing  with  this  facet  of  the  question.10  Although  not  expressly 
tentioned  by  Judge  Conn-ell,  the  position  of  the  executive  branch  was 
;emingly  made  impregnable  by  the  fact  that  the  Senate  had  given  its 
hpress  approval  to  the  procedure  followed  by  the  Department  of 
tate  when  it  advised  and  consented  to  the  ratification  of  the  Treaty  of 
eace  with  Italy.  On  this  point,  the  circuit  court  observed : 

The  consumation  of  the  treaty  of  peace  with  Italy  in  1947 
containing  Article  44  providing  for  "notification"  by  the 
United  States  of  each  prewar  bilateral  treaty  it  desired  to  keep 
in  force  or  revive,  the  rat  ilication  of  that  treaty  by  the  United 
States  Senate,  the  subsequent  notification  by  our  State  De- 
partment with  regard  to  the  extradition  treaty,  and  the  con- 
duct of  the  political  departments  of  the  two  nations  in  the 
ensuing  nine  years,  evidencing  their  unqualified  understand- 
ing that  the  extradition  treaty  is  in  full  force  and  effect,  all 
make  it  obvious  that  the  political  departments  of  the  two  gov- 
ernments considered  the  extradition  treaty  not  abrogated  but 
merely  suspended  during  hostilities.1'0 

The  Argento  case97  added  to  the  developing  case  law  on  the  subject 

'  the  effect  of  Avar  on  treaties.  The  most  important  case  relating  to 

lis  subject  and  the  most  important  court  decision  relating  direct ly 

the  termination  of  treaties  durimr  the  period  emphasized  in  this 
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»  hi.  at  283. 

•i  Id.  at  202. 

82  j,94  u  S   270   2^  (1902). 

§229  U.S.  447.  475  (1913). 

■  131  T.  Supp.  538,  542  (1935). 

I  See  241  F.L'd  258,  263  (1957). 

I  Td.  ;e  262. 

87  See  sup,  a  note  82. 
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study  is  Clark  v.  Allen.™  The  case  dealt  with  the  effect  of  war  on  a, 
bilateral  treaty,  the  Treaty  of  Friendship,  Commerce  and  Consular 
Rights  of  192:3  between  the  United  States  and  Germany."  The  ques- 
tion of  the  effect  of  war  on  treaties  is  a  most  complex  and  contro-' 
versial  one,  a  question  of  international  law  on  which  there  is  veryi 
wide  disagreement.100  Although  the  opinion  of  the  court  did  not 
bring  order  out  of  chaos  in  the  international  realm,  it  definitely  placed! 
the  Supreme  Court's  stamp  of  approval  on  the  American  trend  toward 
minimizing  the  effect  of  war  on  bilateral  treaty  obligations.101  The 
Supreme  Court  had  spoken  on  this  question  on  two  previous  occa-, 
sions.102  A  dictum  by  Justice  Bushrod  Washington  in  Society  v.  New 
Haven  established  a  precedent  for  the  present  practice.  In  discussing! 
the  effect  of  the  War  of  1812  upon  Article  VI  of  the  Treaty  of  Peace! 
with  England  of  1783,103  he  asserted : 

But  we  are  not  inclined  to  admit  the  doctrine  urged  at  the 
bar,  that  treaties  become  extinguished  ipso  facto,  by  war  be- 
tween the  two  governments,  unless  they  should  be  revived  by 
ziii  expressed  or  implied  renewal  on  the  return  of  peace.  What- 
ever may  be  the  latitude  of  doctrine  laid  down  by  elementary 
writers  on  the  law  of  nations,  dealing  in  general  terms,  in 
relation  to  this  subject,  we  are  satisfied,  that  the  doctrine  con- 
tended for  is  not  universally  true.  There  may  be  treaties  of 
such  a  nature,  as  to  their  object  and  import,  as  that  war  will 
put  an  end  to  them :  but  where  treaties  contemplate  a  perma- 
nent arrangement  of  territorial  and  other  national  rights,  or 
which,  in  their  terms,  are  meant  to  provide  for  the  event  of 
an  intervening  war,  it  would  be  against  every  principle  of  just 
interpretation,  to  hold  them  extinguished  by  the  event  of 
war.  .  .  .  We  think,  therefore,  that  treaties  stipulating  for 
permanent  rights,  and  general  arrangements,  and  professing 
to  aim  at  perpetuity,  and  to  deal  with  the  case  of  war  as  well 
as  peace,  do  not  cease  on  the  occurrence  of  war,  but  are,  at 
most,  only  suspended  while  it  lasts:  and  unless  they  are 
waived  by  the  parties,  or  new  and  repugnant  stipulations 
made,  they  revive  in  their  operations  at  the  return  of  peace.104 

In  1929,  after  the  lapse  of  more  than  a  century,  the  Court  once  morc 
had  an  opportunity  to  pass  upon  the  issue.105  Although  the  Court 
speaking  through  the  Justice  Sutherland,  was  careful  to  reconcile 
its  opinion  with  the  previous  pronouncement  by  Justice  Washing- 
ton.'^ it  nevertheless  held  Article  III  of  the  Jay  Treaty  of  1794 10 


"  331  U.S.  503  (1947). 

"44  Star.  2132  (1927). 

wo'Harvard  Law  School,  supra  note  fi.  1183-1203;  Lenoir,  Effect  of  War  on  Bilatera 
Trent  es,  34  Geo.  L..T.  129  (1945)  ;  McDonald,  supra  note  2;  Cnstel.  International  Law 
Effect  of  War  on  Bilateral  Treaties;  Comparative  Studies,  51  Mich.  L.  Rev.  556  (1953) 

Karnuth  v.  United  States.  27!)  U.S.  231,  236  (1020). 

•"'  l\.r  recent  comments  by  the  Department  of  state*  with  respect  to  the  question  of  th 
effect  of  war  on  the  termination  of  treaties,  see  U.S.  Dep't  of  State.  Law  of  Treaties  a 
Applied  by  the  Government  of  the  United  States  of  America  201ff,  (unpublished,  Mar.  31 
1950)      Cf.  Hack  worth,  op.  Hit.  supra  note  3,  at  377-00. 

u»  Society  v.  New  Haven,  s  Wheat.  464,  4«.)4  (1823)  ;  Karnuth  v.  United  States,  279  U.S 
2:n  (1929). 

u»8gtat.  80,  88  (1788). 

v*  Society  v.  N.-w  Haven,  8  Wheat.  464.  4!>4  (1828). 
Karnuth  v.  United  States,  270  U.S.  2.31.  230  (1020). 
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w  B  Stat.  116,  117.  art.  TIT  (1704)  :  "It  is  agreed  that  it  shall  at  all  times  be  free  to  hi 
Majesty's  subjects,  and  to  the  citizens  of  the  United  states,  and  also  to  the  Indians  dwel 
Ing  on  either  side  of  the  Raid  boundary  line,  freely  to  pass  and  repass  by  land  or  lnlafl 
navigation,  Into  the  respective  territories,  and  countries  of  the  two  parties,  on  the  coi 
tlnent  Of  America.   .   .   .*• 
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o  have  been  abrogated  by  tlie  War  of  L812.  The  finding  of  the  ( Jourt 
was  based  on  the  conclusion  that  an  open  frontier  was  incompatible 
With  a  state  of  war.  The  relevant  portion  of  Justice  Sutherland's 
)pinion  is  as  follows:  ".  .  .  the  passing  and  repassing  of  citizens  or 
i* '.■■subjects  of  one  sovereignty  into  the  territory  of  another  is  incon- 
istent  with  the  condition  of  hostility."  l0a 

The  specific  issue  before  the  Court  in  Clark  >\  Allen  was  the  ques- 
ion  as  to  whether  the  outbreak  of  World  War  II  had  abrogated  the 
reciprocal  inheritance  provisions  of  the  Treaty  of  Friendship,  Com- 
merce, and  Consular  Rights  between  the  United  States  and  German; 

The  facts  of  the  case  may  be  summarized  briefly.  Alvina  Wagner, 
i  resident  of  California,  died  in  1942,  requeathing  her  estate  to  na- 
ionals  and  residents  of  Germany  to  the  exclusion  of  California  heirs- 
it-law.  The  right  of  the  German  heirs  to  inherit  depended  upon  the 
status    of   the   reciprocal    inheritance    provisions    of    the   treaty    of 

riendship,  Commerce  and  Consular  Rights  with  Germany.110 

Subsequently,  in  1943,  the  alien  property  custodian  "vested  in  him- 
self all  right,  title  and  interest  of  the  German  nationals  in  the 
estate  of  this  decedent"  and  instituted  proceedings  in  the  district 
:ourt  against  the  executor  of  the  estate  and  the  California  heirs-at- 
law  for  "a  determination  that  they  had  no  interest  in  the  estate 
and  that  he  was  entitled  to  the  entire  net  estate,  after  payment  of 
idministration  and  other  expenses."  The  district  court  ruled  in  favor 
Df  the  Alien  Property  Custodian.111  The  circuit  court  reversed  on 
he  ground  that  the  district  court  was  without  jurisdiction.1--  The 
Supreme  Court  granted  certiorari,  held  that  the  district  court  had 
jurisdiction,  and  remanded  the  case  to  the  court  of  appeals  for  con- 
sideration on  the  merits.113  On  the  merits,  the  circuit  court  held  for 
respondent's  holding  that  the  treaty  provisions  had  been  abro- 
gated.114 The  case  came  to  the  Supreme  Court  for  a  second  time.115 
Although  the  Supreme  Court  was  passing  upon  the  effect  of  the  out- 
oreak  of  war  upon  a  reciprocal  inheritance  provision  in  a  bilateral 
peaty  for  the  first  time,  the  question  had  previously  been  passed 
-ipon  on  more  than  one  occasion  by  a  state  supreme  court,  the  leading 
base  being  Teclit  v.  Hughes.116  In  each  instance,  the  court  had  held 
hat  the  treaty  provision  had  survived  the  outbreak  of  war.  The 
Techt  opinion  was  particularly  esteemed  because  it  had  been  written 
ry  Benjamin  Cardozo,  later  to  be  numbered  among  the  most  respected 
justices  of  the  Supreme  Court.  As  a  matter  of  fact,  the  Supreme 
dourt.  speaking  through  Justice  Dousrla^.  incorporated  the  heart  of 
:he  Techt  opinion  and  endowed  it  with  the  sanctity  of  the  supreme 
law  of  the  land.  Justice  Douglas  asserted  : 


Qffl 


We  start  from  the  premise  that  the  outbreak  of  war  does  not 
necessarily  suspend  or  abrogate  treaty  provisions.  .  .  .  There 


105  279  F.S.  231.  239  (1929). 

109  *■*  Stat.  2132,  2135.  art.  IV  (1927). 

»°  Th  id. 

^Orowlev  v.  Allen.  52  F.  Snrn.  850  (1943). 

113  Allen  v.  Markham.  147  F.  2rl  133  (194."). 

PMsrkbam  v.  Allen.  3°fi  r.s   400  (1940^. 

"*  Allen  v.  Markham.  156  F.  2d  053  (1946). 

"■"  A  ronipietp  statement  of  the  farts  appears  at  331  U.S.  503.  505  (1947). 

no  ooq  N.V.  222.  12S  N.E.  185  (1920)  ;  see  also  Coos  v.  Brooks.  117  Neb.  750.  22"  N.W. 
3  (1929)  :  State  v.  Reardon.  120  Kan..  614.  245  P.  15R  (1926).  For  a  similar  subsequent 
oinion.  se^  7??  re  Mevers  Estate.  107  Cal.  Anp.  799.  238  P.  2d  597  (19."1)  :  and  discuRRion 
n  Lesser,  Treaty  Provisions  Dealing  icith  Bilateral  Treaties,  51  Mich.  L.  Rev.  573  (1953). 
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may  of  course  be  such  an  incompatibility  between  a  particular 
treaty  provision  and  the  maintenance  of  a  state  of  war  as  to 
make  clear  that  it  should  not  be  enforced.  ...  Or  the  Chief 
Executive  or  the  Congress  may  have  formulated  a  national 
policy  quite  inconsistent  with  the  enforcement  of  a  treaty  in 
whole  oi-  in  part.  This  was  the  view  stated  in  TccTitx.  Hughes, 
and  we  believe  it  to  be  the  correct  one:  .  .  .  'The  question  is 
not  Avhat  states  may  do  after  war  has  supervened,  and  this 
without  breach  of  their  duty  as  members  of  the  society  of 
nations.  The  question  is  what  are  to  presume  that  they  have 
done.  .  .  .  President  and  Senate  may  denounce  the  treaty, 
and  thus  terminate  its  life.  Coiurress  may  enact  an  inconsistent 
rule,  which  will  control  the  action  of  the  courts.  The  treaty  of 
peace  itself  may  set  up  new  relations,  and  terminate  earlier 
compacts  either  tacitly  or  expressly.  .  .  .?  But  until  some  one 
of  these  things  is  done,  until  some  one  of  these  events  occurs, 
while  war  is  still  flagrant,  and  the  will  of  the  political  depart- 
ments of  the  government  unrevealed,  the  courts,  as  I  view 
their  function,  play  a  humbler  and  more  cautious  part.  It  is 
not  for  them  to  denounce  treaties  generaly,  en  hloc.  Their  part 
it  is.  as  one  provision  or  another  is  involved  in  some  actual 
controversy  between  them,  to  determine  whether  alone  or  by 
force  of  connection  with  an  inseparable  scheme,  the  provision 
is  inconsistent  with  the  policy  or  safety  of  the  nation  in  the 
emergency  of  Avar,  and  hence  presumably  intended  to  be 
limited  to  times  of  peace.  The  mere  fact  that  other  portions 
of  the  treaty  are  suspended  or  even  abrogated  is  not  conclu- 
sive. The  treaty  does  not  fall  in  its  entirety  unless  it  has  the 
character  of  an  indivisible  act.117 

The  language  of  the  Court  supports  two  conclusions  which  appear 
to  sum  up  the  municipal  law  of  the  United  States  with  respect  to  the 
question  of  the  effect  of  war  on  bilateral  treaties.  (1)  The  politicial 
departments  of  the  government  may  determine  in  the  first  instance 
whether  a  treaty  has  been  abrogated  by  the  outbreak  of  war,  and  the 
court-  will  be  bound  by  the  political  decision. 11S  (-2)  Tn  the  absence 
of  an  expressed  declaration  or  the  adoption  of  an  ascertainable  policy 
to  the  contrary  by  the  political  departments  of  the  government,  the 
Court  will  not  consider  the  provisions  of  a  bilateral  treaty  to  have  been 
abrogated  by  the  outbreak  of  Avar  except  AAThere  the  enforcement  of  the 
treaty  provisions  would  be  detrimental  to  the  national  interest  or  other- 
wise  incompal  ible  with  a  state  of  Avar.119 

In  summary,  it  may  be  said  that  the  problem  of  terminating  inter- 
national agreements  in  the  United  States  is  four  dimensional.  First, 
all  international  agreements  mus1  be  terminated  in  accordance  witj 
the  norm-  of  general  international  law.  as  well  as  in  accordance  with 
the  internal  or  municipal  law.  Secondly,  the  municipal  law  of  the 
United  Slates  recognizes  two  distinct  types  of  international  agree] 
ments,  treaties  and  executive  agreements.  Practice  demonstrates  that 


i  r  '<    503,  508  I  1947). 
'The  cited  portion  of  the  Terht  opinion  stipulated  denunciation  by  tho  rrosidont  and 
it   \n  clear  that  denunciation  could  be  accomplished  by  any  one  of  ihp  five 
method*  sel  forth  on  p.       .  mpra, 

United  States  mid  foreign  practice  is  treated  by  MacDonald,  suprl 
note  2  :  ( 'astel,  supra  nolo  100. 
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it  has  been  the  policy  of  the  United  Stales  to  terminate  all  inter- 
national agreements,  treaties  and  executive  agreements,  in  accordance 
with  the  rules  of  international  law. 

The  problem  of  treaty  termination  is  complicated  by  the  diffusion 
of  the  foreign  relations  power  of  the  United  States  among  the  Presi- 
dent, the  Senate,  and  the  Congress  and  the  failure  of  the  framers  to 
make  any  express  provision  for  the  termination  of  t  ivaties.  Diplomat  ic 
practice  coupled  with  judicial  opinion  demonstrate  s  that  the  President 
as  the  chief  organ  of  foreign  relations,  has  the  primary  responsibility 
with  respect  to  the  termination  of  treaties.  He  may  perform  this  [unc- 
tion alone  or  in  conjunction  with  the  Congress  or  the  Senate.  'Hie  Cbn- 
Iress,  on  the  other  hand,  may  suspend  the  internal  operation  of  a 
treaty  by  the  passage  of  conflicting  legislation  or  by  refusal  to  pass 
necessary  implementing  legislation.  Congressional  action  alone,  how- 
ever, cannot  relieve  the  nation  of  its  international  responsibility. 

Except  for  the  fact  that  the  Senate  has  no  separate  role  to  play, 
executive  agreements  are  terminable  by  the  same  methods  as  treaties. 
As  in  the  case  of  treaties,  Congress  can  suspend  the  internal  enforce- 
ment of  an  executive  agreement  by  the  passage  of  conflicting  legisla- 
tion, by  refusal  to  enact  implementing  legislation,  or  by  the  termina- 
tion of  statutory  delegation  of  power  to  the  President.  The  Congress 
cannot,  however,  terminate  ipso  facto  the  international  obligation 
which  the  United  States  has  assumed  in  such  agreements. 

The  courts  have  recognized  that  the  primary  responsibility  for  ter- 
minating international  agreements  belongs  to  the  political  branches 
of  the  government.  The  courts  must,  however,  when  called  upon  to  do 
so,  resolve  difficult  questions  relating  to  the  termination  of  interna- 
tional agreements.  The  actual  power  of  termination  is  a  political 
power ;  and,  in  this  respect,  presidential  authority,  though  not  exclu- 

m  sive,  is  paramount. 
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PERSONAL  VIEWPOINT  FROM  ONE  OF  OUR  READERS 


Normalizing  Relations  with  the  People's  Republic  of  China 

(By  Jerome  Alan  Cohen  a) 

More  than  six  years  ago  the  Shanghai  Communique  committed  the 
United  States  and  the  People's  Republic  of  China  to  the  establish- 
ment of  formal  diplomatic  relations.  In  April  President  Carter  ex- 
pressed the  hope  that  the  long  overdue  normalization  of  relations  will 
be  achieved  in  a  matter  of  months.  In  May  Zbigniew  Brzezinski,  the 
administration's  national  security  adviser,  visited  the  People's  Re- 
public. Although  only  global  issues  were  on  his  agenda,  he  probably 
probed  Peking's  attitude  toward  normalization. 

Yet  in  Washington  confusion  exists  concerning  the  legal  implica- 
tions of  normalization.  This  inhibits  the  president  from  accurately 
assessing  its  international  and  domestic  costs.  Three  misconceptions 
cloud  analysis. 

The  first  is  that  normalization  will  mean  our  acceptance  of  Peking's 
sovereignty  over  Taiwan.  If  so,  we  would  have  no  legal  basis  for  con- 
tinuing to  defend  Taiwan.  But  a  recognizing  state  need  not  confirm  the 
territorial  claims  of  the  government  it  recognizes,  and  the  P.R.C.  has 
established  diplomatic  relations  with  many  states  that  have  failed  to 
acknowledge  its  sovereignty  over  Taiwan. 

Although  the  1943  Cairo  "Declaration  committer!  the  United  States 
to  restore  Taiwan  to  China  after  World  War  IT,  Washington  has 
never  formally  approved  the  restoration.  Between  mid-1945  and  mid- 
1950  we  treated  Taiwan  as  part  of  China  but  anticipated  that  the 
island's  dc  facto  status  would  be  confirmed  do  jure  by  the  forthcoming 
peace  treaties.  Once  the  Korean  conflict  occurred,  however.  Washing- 
ton announced,  "The  determination  of  the  future  status  of  Formosn 
must  await  the  restoration  of  security  in  the  Pacific,  a  pepep  settlement 
with  Japan,  or  consideration  by  the  United  Nations."  This  implied 
the  possibility  of  separating  the  island  from  China,  and  the  peace 
treaties  were  artfully  constructed  to  confirm  Japan's  renunciation  of 
Taiwan  without  confirmed  China's  title. 

Yet  at  Shanghai  in  1972  the  United  States  declared  that  it  "does 
not  challenge"  the  claim  of  all  Chinese  on  either  side  of  the  Taiwan 
Strait  that  Taiwan  is  a  part  of  China.  Although  American  officials 
argued  that  this  laniruage  did  not  represent  another  shift  in  position, 
it  did  appear  to  eliminate  the  specter  that  Washington  mi^ht  perma- 
nently separate  the  island  from  China  by  failing  to  fulfill  the  Cairo 


1  (Jerome   Alan  Cohen  Is  Associate  dean  and  director  of  East   Asian   Le^al   studies   at 
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Declaration's  pledge.  Nevertheless,  this  carefully  chosen  terminology 
lid  not  formally  confirm  Taiwan's  reincorporation  into  China.  h 
simply  renewed  the  hope  that  the  pledge  would  be  fulfilled  at  some 

future  date. 

Thus,  if  in  the  process  of  recognizing  the  P.R.C.  as  the  govern- 
ment of  China.  Washington  does  nothing  further  to  clarify  Taiwan's 
status,  it  will  not  have  undermined  its  legal  basis  for  defending  the 

island. 

The  second  misconception  is  that  normalization  need  not  terminate 
the  1054  United  States  treaty  to  defend  Taiwan.  It  has  been  argued 
that  the  treaty,  made  with  the  Republic  of  China,  can  survive  recogni- 
tion of  the  P.R.C.  as  the  new  government  of  China,  since  its  terms  are 
limited  to  territory  controlled  by  the  R.O.C.  This  would  vastly  com- 
plicate the  normalization  process. 

Fortunately,  the  argument  is  wrong.  The  defense  treaty  was  con- 
cluded with  the  R.O.C.  as  the  government  of  the  state  of  China.  Once 
the  Ignited  States  meets  Peking's  first  condition  for  normalization 
by  formally  acknowledging  the  P.R.C.  rather  than  the  R.O.C.  as  the 
government  of  that  state,  it  will  he  for  Peking,  as  well  as  Washing- 
ton, to  determine  whether  the  treaty  should  he  maintained.  Whatever 
the  consequence  for  the  defense  treaty  might  be  if  we  were  simply 
withdrawing  recognition  from  Taipei,  that  is  not  the  situation  con- 
templated. By  recognizing  Peking,  we  will  confer  upon  it  the  mantle 
of  China  for  legal  purposes,  thereby  enabling  it  to  decide  not  to  con- 
tinue the  treaty  regardless  of  whether  the  treaty  applies  to  only  a 
specific  area. 

Termination  of  the  treaty  is  the  second  of  Peking's  conditions  for 
normalization.  The  P.R.C.  has  branded  the  treaty  void  since  its  nego- 
tiation. Indeed,  because  Peking  has  regarded  the  R.O.C.  as  a  bogus 
government  since  the  P.R.C/s  founding  in  1949,  it  has  refused  to  rec- 
ognize any  agreements  concluded  by  its  rival  on  Taiwan  after  that 
date.  Moreover,  it  would  make  no  sense  for  the  P.R.C.  to  succeed  to  a 
treaty  to  defend  the  island  against  the  P.R.C. 

Leaders  in  Peking  have  indicated  that  the  treaty  will  lapse  as  a 
result  of  normalization.  Of  all  the  many  states  that  have  already 
transferred  recognition  from  the  R.O.C.  to  the  P.R.C.  I  know  of  none 
that  has  managed  to  maintain  previously  concluded  agreements  with 
the  R.O.C.  We  will  prove  no  exception. 

The  demise  of  the  defense  treaty,  however,  will  not  prevent  the 
United  States  from  using  some  means  other  than  a  treaty  to  renew  its 
commitment  to  defend  Taiwan.  Some  form  of  unilateral  assurance 
will  be,  legally  possible  so  long  as  Washington  does  not  formally  con- 
firm the  island's  status  as  part  of  China.  For  example,  the  president, 
echoing  the  Shanghai  Communique,  could  announce  that  the  United 
States  "reaffirms  its  interest  in  a  peaceful  settlement  of  the  Taiwan 
question  by  the  Chinese  themselves. " 

Because  of  its  insistence  that  Taiwan  is  Chinese  territory,  the  P.R.C. 
obviously  will  not  agree  to  that  formulation.  Yot,  if  otherwise  satis- 
fied with  the  terms  for  normalization,  there  is  a  genuine  possibility— 
despite  contrary  statements  occasionally  made  to  the  press — that  it 
will  tolerate  the  arrangement. 

The  third  misconception  is  that  termination  of  the  defense  treaty 
will  require  formal  consent  of  the  Senate  or  the  Congress.  An  argument, 
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has  been  made  that  normalization  will  result  in  termination  of  the 
defense  treaty,  that  this  will  be  tantamount  to  abrogation  of  the  treaty. 
and  that  under  American  constitutional  law  the  president  can  only 
abrogate  a  treaty  with  the  consent  of  the  Senate  or  the  Congress. 

This  argument  mistakenly  assumes  that  normalization  will  equal 
abrogation.  In  fact,  normalization  is  distinct  from  abrogation,  al- 
though, by  establishing  diplomatic  relations  with  the  new  government 
of  China,  the  president  will  make  it  possible  for  that  government  to 
deride  to  terminate  the  treaty  by  not  succeeding  to  it. 

The  point  that  must  be  grasped  is  that  in  these  circumstances  it  is 
not  the  United  States  but  China  that  would  be  terminating  the  treaty. 
The  president  would  be  exercising  his  traditionally  unfettered  power 
to  establish  diplomatic  relations,  but  he  would  not  be  abrogating  the 
treaty.  Therefore,  we  would  not  reach  the  question  whether  it  is  neces- 
sary for  the  Senate  or  Congress  to  approve  of  abrogation. 

Even  if  we  assume  that  normalization  legally  constitutes  abroga- 
tion, I  do  not  believe  that  legislative  approval  is  required.  The  treaty 
itself  simply  provides  for  abrogation  with  one  years  notice.  It  states 
nothing  about  Senate  or  congressional  approval  of  abrogation,  nor 
was  that  approval  made  a  condition  of  the  Senate's  consent  to  the 
treaty.  There  is  also  no  consistently  observed  custom  that  compels  the 
president  to  obtain  that  approval. 

Although  history  reveals  both  cases  in  which  approval  was  obtained 
and  dicta  endorsing  this  practice,  there  have  been  many  other  in- 
stances in  which  the  president  has  acted  alone,  especially  in  modern 
experience,  and  this  action  has  been  accepted  as  within  his  authority. 
The  fact  that  the  president  has  sometimes  terminated  treaties  in  col- 
laboration with  the  Congress  does  not  negate  his  power  to  act  inde- 
pendently in  this  respect. 

One  can  well  understand  the  policy  reasons  that  led  to  the  require- 
ment that  the  advice  and  consent  of  the  Senate  be  obtained  prior  to 
binding  the  United  States  to  treaty  obligations.  One  can  also  under- 
stand why  the  decision  to  release  the  country  from  treaty  entansrle- 
ments  would  not  require  similar  approval.  The  president's  appoint- 
ment and  removal  of  cabinet  officials  provides  an  analogous  example. 
The  consent  of  the  Senate  is  necessary  for  their  appointment,  but  it  is 
not.  required  for  their  termination. 

Thus,  although  the  power  of  the  president  to  terminate  treaties  is 
not  entirely  free  from  doubt.  Loins  Henkin,  our  leading  commentator 
on  foreign  affairs  and  the  Constitution,  appears  to  be  correct  in  con- 
cluding that  neither  the  Senate  nor  the  Congress  is  likely  to  be  suc- 
cessful in  asserting  a  plausible  legal  challenge  to  it,  since  it  is  the  presi- 
dent who  acts  for  the  nation  internationally.  This  does  not  mean,  of 
course,  that  it  would  be  politically  wise  for  the  president  not  to  con- 
sult the  Coiurress  about  his  plans  for  normalization,  only  that  there 
can  !)'>  no  constitutional  obstacle  to  normalization  and  its  conse- 
quent    formal  terminal  ion  of  the  defense  treaty. 
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The  session  was  conveyed  at  2:30  p.m.,  April  28,  1978,  by  its  Chair- 
man, Walter  S.  Surrey.1 

Introduction"  by  the  Chairman 

The  Chairman  suggested  that  the  issues  to  be  discussed  by  the  panel 
resolved  around  the  issuance  of  the  1972  Shanghai  Communique, 
where  it  was  at  least  agreed  that  there  were  disputes  between  the 
United  States  and  the  People's  Republic  of  China  (PRC)  and  that 
both  sides  wished  to  reconcile  differences.  In  the  communique  the  PRC 
indicated  that  the  Taiwan  issue  was  crucial,  and  that  it  insisted  upon 
a  United  States  acknowledgement  of  a  "one  China"  policy.  On  its  part 
the  United  States  somewhat  ambiguously  endorsed  a  "one  China"  pol- 
icy. The  two  sides  agreed  that  they  would  keep  channels  open,  through 
such  mechanisms  as  the  United  States  Liaison  Office  in  Peking  and  the 
Council  of  U.S.-China  Trade.  The  Chairman  noted  that  the  PRC 
Government  had  expected  further  steps  towards  normalization  during 
the  second  Nixon  Administration,  and  again  during  the  Ford  Admin- 
istration. History  frustrated  both  expectations,  but  the  PRC  Govern- 
ment undoubtedly  continues  to  monitor  developments  here. 

Remarks  by  Jerome  Alan  Cohen  2 

Now  that  the  Panama  Canal  treaties  have  received  the  consent  of 
the  Senate,  President  Carter  is  free  to  turn  to  other  foreign  problems. 
Will  the  normalization  of  relations  with  the  People's  Republic  of 
China  (PRO)  be  among  them?  The  President  recently  expressed  the 
hope  that  the  normalization  process  might  bo  completed  within  a  mat- 
ter of  months.  Whether  this  hope  will  be  realized  will  depend  upon  his 
perception  of  the  domestic  and  international  political  costs.  Accurate 
assessment  of  those  costs  requires  clear  understanding  of  the  legal 
questions  involved. 

Unfortunately  considerable  confusion  exists  concerning  those  legal 
questions.  This  was  demonstrated,  for  example,  at  the  valuable  hear- 
ings on  the  practical  implications  of  normalization  that  the  House 
Committee  on  International  Relations  held  last  fall.  Time  doe-  not 
permit  even  a  brief  survey  of  [\\\  the  relevant  legal  issues.  Here  I  will 
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only  touch  upon  some  of  those  relating  to  international  agreements 
especially  the  Shanghai  Communique  of  1972  and  the  1054  Mutua 
Defense  Treaty  between  the  United  States  and  the  Republic  of  Chim 
(ROC). 

The  defense  treaty  plainly  obligates  the  parties.  A  question  has  beer 
raised,  however,  about  the  nature  of  the  Shanghai  Communique.  1 
it  an  international  agreement  or,  as  one  observer  has  claimed,  is  i 
merely  "a  joint  statement,  of  view"  that  "has  no  more  binding  lega 
character  than  any  press  release  issued  by  the  Xixon  party  during  thai 
107:2  visit"?  On  April  11,  1978.  during  a  question  and  answer  sessior 
before  the  American  Society  of  Newspaper  Editors,  the  Presiden 
stated  that  the  Shanghai  Communique  bound  both  China  and  the 
United  States.  But  was  this  a  considered  statement  of  policy  or  ar 
orT-ti.c-cun"  remark? 

This  is  not  the  first  time  that  such  a  question  has  plagued  Sino 
American  relations.  The  1943  Cairo  Declaration,  signed  by  the  Unitec 
State-,  the  United  Kingdom  and  China,  stated  that  "it  is  their  pur 
pose  .  .  .  that  all  territories  Japan  has  stolen  from  the  Chinese,  sue! 
as  Manchuria,  Formosa,  and  the  Pescadores,  shall  be  restored  to  the 
Republic  of  China."  After  long  treating  that  Declaration  as  a  com 
mitment  that  justified  the  EOC's  official  incorporation  of  those  terri 
tories  in  1945,  following  the  outbreak  of  the  Korean  war  the  Unitec 
States  and  the  United  Kingdom  began  to  refer  to  it  as  "merely  a  state- 
ment of  common  purpose"  or  "merely  a  declaration  of  intention. 
However,  the  PEC,  like  the  EOC.  continued  to  regard  it  as  a  "solemn 
international  commitment. " 

The  United  States  reversed  itself  in  the  opposite  direction  when  in 
1955  it  concluded  a  bilateral  "agreed  announcement"  with  Peking 
concerning  the  return  of  civilians.  At  first  the  Department  of  State 
claimed  that  "the  agreement  was  not  an  agreement  .  .  .  but  was  in  the 
form  of  'agreed  parallel  unilateral  statements.'  "  It  soon  dropped  this 
characterization,  however,  because  it  wanted  the  PEC  to  fulfill  the, 
obligations  expressed  in  the  document.  Thus  the  Department  l>egan 
to  nfer  to  the  announcement  as  containing  "identical  pledges"  and  "an 
unequivocal  promise"  constituting  the  only  "parallel  commitment' 
made  together  by  both  governments.  Peking,  which  reciprocated 
Washington's  charges  of  welshing  on  the  "agreed  announcement,! 
concluded  that  "this  form  does  not  have  enough  binding  force  on  the 
U.S.  side"  and  maintained  that  henceforth  "all  agreements  between 
the  two  >ides  must  take  the  form  of  joint  announcements  of  both  sides, 
and  no  longer  take  that  of  statements  issued  by  the  two  sides;, 
separately." 

In  these  circumstances  we  can  appreciate  why  the  agreement  re- 
corded  at  Shanghai  between  President  Xixon  and  the  late  Premier 
Chou  En-lai  took  the  form  of  a  '-joint  communique."  Yet  until  the 
President's  recent  statement — over  six  years  after  the  communique 
was  announced  neither  party  had  explicity  confronted  the  question 
whether  it  is  legally  binding.  The  United  States  did  not  seem  to  regard 
it  as  an  international  agreement,  having  neither  registered  it  in  the 
United  Nations  Treaty  Series  nor  included  it  in  Treaties  hi  Force.  By 
contrast,  PRC's  recently  published  compilation  of  the  internal  iona 
agreements  that  it  concluded  in  L9T2  does  include  the  Shanghai  Com 
munique,  just  as  the  1(.):»:»  volume  listed  the  "agreed  announcement! 
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ind  as  the  series  has  included  other  joint  communiques  regarded  as 
binding.  Presumably  this  is  not  only  because  of  the  great  political 
importance  assumed  by  the  document,  which  Peking's  leaders  have 
tirelessly  reiterated  to  be  the  foundation  of  Sino-American  relations. 
It  is  also  because  the  document  conforms  in  substance  as  well  as  form 
to  what  appears  to  be  Peking's  definition  of  a  binding  agreement — a 
statement  in  writing  endorsed  by  two  or  more  governments  that 
records  not  merely  general  principles  but  agreements  on  specific  (pac- 
tions that  incorporate  definite  rules  of  conduct. 

My  own  view  is  that  the  Shanghai  Communique  should  be  regarded 
as  a  binding  international  agreement.  The  PRC's  definition  is  similar 
to  that  generally  adopted  in  the  world  community,  whether  by  the 
Convention  on  the  Law  of  Treaties  or  the  standard  t^xt  writers,  sucfi 
as  Lauterpacht's  Oppenheim,  which  PRC  publicists  frequently  cite. 
Although  the  document  alternated  between  joint  language  and  sec- 
tions in  which  each  side  stated  its  position  on  issues  on  which  there 
was  no  accord,  it  does  record  a  number  of  specific  understandings  on 
conduct  as  well  as  principles.  Not  only  was  there  agreement  that  neither 
should  seek  hegemony  in  the  Asia-Pacific  region  and  both  should  op- 
pose efforts  of  others  to  establish  it  and  that  neither  will  negotiate  on 
behalf  of  third  parties  or  make  agreements  with  the  other  directed  at 
hem,  but  there  were  also  undertakings  to  facilitate  bilateral  trade, 
cultural  and  scientific  exchanges  and  sports  and  journalistic  con- 
acts.  In  addition,  the  parties  agreed  to  maintain  political  contact 
Ithrough  various  channels,  including  the  sending  of  a  Senior  U.S.  rep- 
.  resentative  to  Peking  from  time  to  time  for  concrete  consultations 
ln|to  further  the  normalization  of  relations  .  .  .  ."  As  we  shall  see.  certain 
.milateral  commitments  were  also  made. 

One  may  well  ask  whether  anything  turns  on  the  binding  nature  of 
:he  Communique.  Despite  the  above-quoted  commitment  to  continue 
concrete  consultations  and  the  agreement  that  progress  toward  nor- 
malization "is  in  the  interests  of  all  countries,"  at  no  point  in  the 
iocument  did  the  United  States  explicitly  commit  itself  to  complete 
the  normalization  process.  In  this  respect  the  communique  might  be 
leemed  to  be  "instinct  with  an  obligation,"  to  use  the  phrase  made  fam- 
ous by  Justice  Cardozo.  Yet  there  is  no  basis  for  implying  any  com- 
mitment to  achieve  normalization  on  any  particular  set  of  terms  or  at 
my  given  time. 

To  be  sure,  after  Peking's  unilateral  reaffirmation  of  its  long-stand- 
ing  position  concerning  Taiwan's  relation  to  normalization,  the  I  nited 
States  did  not  remain  wholly  unresponsive,  but  followed  with  some 
trilateral  commitments.  With  the  prospect  in  mind  of  "peaceful  set- 
dement  of  the  Taiwan  question  by  the  Chinese  themselves,"  Washing- 
on  affirmed  "the  ultimate  objective  of  the  withdrawal  of  all  U.S. 
?orces  and  military  installations  from  Taiwan."  Moreover,  it  pledged 
hat  "[i]n  the  meantime  it  will  progressively  reduce  its  forces  and 
ailitary  installations  on  Taiwan  as  the  tension  in  the  area  diminishes," 
i  promise  that  is  like  the  specific  commitments  mentioned  above,  it  lias 
Bj  ^vt. 

The  withdrawal  of  United  States  forces  from  Taiwan  is  the  only  one 
)f  Peking's  three  present  conditions  for  normalization  to  which  Wash- 
no-ton  addressed  itself  in  the  communique.  The  United  States  stated 
lothing  with  respect  to  the  claim  that  the  PRC  is  the  sole  legal 
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government  of  China,  compliance  with  which  would  require  with- 
drawal of  United  States  recognition  from  the  ROC.  Nor  was  any  men- 
tion made  by  either  side  of  Peking's  other  condition — termination  of: 
the  1054  United  States-EOC  mutual  defense  treaty. 

Yet  Washington  did  face  up  to  the  most  difficult  aspect  of  the 
Taiwan  problem.  Peking's  unilateral  paragraph  on  the  topic  had| 
labelled  it  "the  crucial  question"  obstructing  normalization.  The  para- 
graph went  on  to  declare,  among  other  things,  that  "Taiwan  is  a 
province  of  China  which  has  long  been  returned  to  the  motherland"! 
and  that  the  FI\C  opposed  all  activities  seeking  to  separate  Taiwan 
from  China,  including  advocacy  of  the  view  that  "the  status  of  Taiwan 
remains  to  be  determined" — the  official  United  States  position  since 
the  outbreak  of  the  Korean  war  in  mid-1950.  In  the  face  of  this,  andl 
immediately  after  Peking's  rejection  of  the  long-standing  United; 
States  position,  "Washington  unilaterally  stated  the  most  significant 
words  of  the  entire  communique :  "The  United  States  acknowledges 
that  all  Chinese  on  either  side  of  the  Taiwan  Strait  maintain  there  is 
but  one  China  and  that  Taiwan  is  a  part  of  China.  The  United  States 
Government  does  not  challenge  that  position."  If  there  is  any  point 
to  debating  whether  the  Shanghai  Communique  is  binding,  it  is  because |j 
of  this  statement.  The  difficulty,  of  course,  is  to  ascertain  its  meaning. 
Despite  Washington's  resort  to  this  new  formulation  and  its  blatant 
failure  to  renew  its  post-Korean  war  position  in  the  face  of  Peking's 
explicit  rejection  of  it,  American  officials  were  quick  to  deny  that  the 
Communique  made  any  change  in  the  American  position  concerning 
the  status  of  Taiwan.  Informally  they  said  that,  in  statins:  that  it  "does 
not  challenge"  the  claim  of  all  Chinese  to  Taiwan,  the  United  States 
had  merely  announced  that  it  was  not  addressing  the  issue.  But  some 
observers  argued  that  this  was  tantamount  to  United  States  agree- 
ment that  Taiwan  is  Chinese  territory  and  that  recognition  of  the 
PRC  as  the  legitimate  government  of  China  would  constitute  recog- 
nition of  Peking's  sovereignty  over  Taiwan.  If  the  latter  view  is 
correct,  after  normalization  the  United  States  would  have  no  legal 
for  continuing  its  concern  for  the  defense  of  the  island. 
Interestingly,  the  VRC  has  never  officially  announced  its  view  of  till 
significance  of  this  United  States  statement.  For  one  year  Peking  was 
wholly  silent  on  the  matter.  Then,  on  February  28,  1973,  the  anniver- 
sary of  the  1947  Taiwanese  uprising  against  Chiang  Kai-shek's  rule, 

ler  Nationalist  General  Fu  Tso-yi,  Vice  Chairman  of  the  Chinese- 
People's  Political  Consultative  Conference — an  ostensibly  unofficial 
body,  claimed  thai  :  "In  the  Shanghai  Communique,  the  United  Stales 

-ni/.es Taiwan  as  part  of  China's  territory."  The  onlv  other  known 
PRC  reference  of  this  kind  has  been  found  in  a  collection  of  secret 
military  documents  issued  at  the  regional  level  in  the  spring  of  1973 
The  previous  June,  when  I  hud  an  opportunity  to  interview  the  then 
Vice  Foreign  Minister  Ch'iao  Kuan-hna,  who  had  been  Henrv  Kissinj 
counterpart  in  negotiating  the  Communique,  T  had  asked  why 
if  in  the  PRC's  view  the  United  States  had  indeed  Fecognized  Taiwan 
as  China's  territory,  the  PRC  hud  not  publicly  indicated  this.  Ch'iaJ 
who  was  snbsequentlv  removed  from  the  Foreign  Minister's  post  he 
cause  of  affiliation  with  the  "gang  of  four,"  seemed  somewhat  startled 
by  the  question,  hut  then  smiled  and  said  :  "We  are  showing  restraint.! 
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In  recent  months,  however,  some  Chinese  leafier.-  have  told  visitors 
that  the  United  States  has  recognized  that  Taiwan  is  Chinese 
territory. 

My  own  view  is  that,  given  the  circumstances  in  which  the  United 

States  statement  about  Taiwan  was  uttered,  it  should  not  be  main- 
tained that  no  change  was  made  in  the  position  that  the  status  of 
Taiwan  is  undetermined.  That  argument  could  be  sustained  if  the 
^United  States  had  repeated  this  position  or  kepi  silent  or  contented 
itself  with  acknowledging  the  existence  of  the  Chinese  claim.  But  it 
fcent  on  to  state  explicitly  that  it  does  not  challenge  thai  claim.  And  it 
followed  this  with  botli  a  reaffirmation  that  the  Taiwan  question  is 
one  eventually  to  be  settled  by  the  Chinese  themselves  and  a  commit- 
ment that  United  States  forces  will  ultimately  be  withdrawn  from  the 
island,  thereby  further  implying  that  Taiwan  at  souk1  point  in  the 
future  will  formally  be  recognized  to  be  Chinese  territory. 
W|  Yet  the  new  American  formulation  falls  short  of  such  a  formal  rec- 
ognition. Again,  the  circumstances  of  the  case  are  determinative.  It  is 
Mejnot  solely  that  the  words  "docs  not  challenge"  are  not  ideally  explicit, 
to  say  the  least,  or  that  information  has  been  Leaked  that  Secretary  of 
State  Henry  Kissinger  had  unsuccessfully  urged  the  President  to  sub- 
stitute the  word  ''accepts''  in  lieu  of  "does  not  challenge."  The  fact  that 
Peking  has  not  officially  asserted  that  the  United  Slates  recognized 
the  Chinese  claim  is  not  irrelevant.  Moreover,  Washington's  failure  to 
Record  the  communique  as  binding— a  failure  unprotested  by  Peking- 
is  even  more  significant,  especially  in  light  of  the  American  position 
between  the  end  of  World  War  II  and  the  outbreak  of  the  Korean 
conflict. 

During  that  period,  following  the  ROC's  occupation  and  official 
incorporation  of  Taiwan  on  October  25,  1945,  the  United  States,  as 
President  Truman  stated  on  January  5,  1950,  "accepted  the  exercise  of 
Chinese  authority  over  the  island/'  As  Secretary  of  State  Ache-on  put 
it  on  the  same  day :  "When  Formosa  was  made  a  province  of  China 
nobody  raised  any  lawyer's  doubts  about  it.  It  was  regarded  as  being 
in  accordance  with  the  commitments,"  referring  to  the  Cairo  Declara- 
tion and  its  wartime  sequel,  the  Potsdam  Proclamation.  Although  the 
United  States  thus  treated  Taiwan  as  a  part  of  China,  it  anticipated 
erlthat  the  island's  unquestioned  de  facto  status  would  be  confirmed  de 
ml  jure  by  the  peace  treaty  that  would  formally  conclude  the  war.  The 
!ifsj  advent  of  the  Korean  conflict  caused  the  United  States  to  reconsider, 
\m  however.  President  Truman  then  stated  that:  "'The  determination  of 
ate!  the  future  status  of  Formosa  must  await  the  restoration  of  security  in 
)wi  the  Pacific,  a  peace  settlement  with  Japan,  or  consideration  by  the 
ere   United  Nations." 

And  the  1951  San  Francisco  Peace  Treaty  and  the  1952  ROC-Japan 
Peace  Treaty  were  artfully  constructed  by  the  United  States  to  con- 
firm Japan's  renunciation  of  Taiwan  without  confirming  China's  title 
to  the  island.  Thus  the  United  States  maintained  the  position  that  the 
legal  status  of  Taiwan  remained  undetermined,  thereby  raising  the 
possibility  that  the  island  might  never  be  reintegrated  with  the  main- 
land. Against  this  background  one  can  see  how  improbable  it  won  hi 
j  be  to  conclude  that  at  Shanghai  the  United  States,  as  the  leader  of  the 
victorious  powers  in  World  War  II,  had,  by  means  of  vague  wording 
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in  a  document  of  uncertain  legal  character,  finally  and  formally  con*] 
firmed  the  de  jure  status  of  Taiwan. 

How  then  should  we  characterize  the  significance  of  the  Shanghai 
Communique  on  this  point  ?  The  most  sensible  interpretation,  it  seems 
to  me,  is  to  conclude  that  a  change  was  made  in  the  United  States 
position,  but  only  to  the  extent  that  it  eliminated  the  specter,  intro- 
duced upon  the  outbreak  of  the  Korean  conflict,  that  Washington 
might  seek  permanently  to  separate  Taiwan  from  China  by  failing 
to  fulfill  the  Cairo  Declaration's  pledge.  To  be  sure,  at  Shanghai  the 
United  States  did  not  fulfill  that  pledge  by  formally  confirming  Tai- 
wan's reincorporation  into  China,  nor  did  it  return  all  the  way  to  its 
pre-Korean  position,  but  it  did  renew  the  hope  that  the  pledge  would 
l>e  fulfilled  at  some  future  date.  It  implicitly  swept  away  the  possibility 
raised  by  President  Truman  that  the  U.N.  or  outside  powers  might 
legitimately  prevent  Taiwan's  de  jure  return  to  China, 

This  interpretation  accords  with  the  political  strategy  apparently 
adopted  by  President  Nixon  in  drafting  what  Deputy  Secretary  of 
State  Warren  Christopher  has  termed  the  "carefully  crafted  frame- 
work of  the  Shanghai  Communique."  That  strategy  was  articulated 
in  a  1971  book  by  Richard  Moorsteen  and  Morton  Abramowitz.  "One 
China.  But  Not  Now."  It  sought  to  initiate  movement  toward 
normalization  not  by  withdrawing  United  States  recognition  from 
the  HOC  and  terminating  the  defense  treaty,  which  would  have  added 
to  the  communique's  domestic  and  international  reverberations,  but 
by  offering  Peking  the  prospect  of  renewed  American  respect  for 
China's  territorial  integrity  as  time  ripened  friendship  between  Wash- 
ington and  Peking. 

What  is  the  upshot  of  this  eifort  to  interpret  the  inscrutable?  It  is 
that  nothing  in  the  Shanghai  Communique  means  that  normalization 
will  automatically  constitute  United  States  recognition  that  Taiwan  is 
PRC  territory.  Moreover,  there  is  no  requirement  that  a  recognizing 
slat"  confirm  the  territorial  claims  of  the  government  that  it  recog- 
nizes, and  the  PRC  has  established  diplomatic  relations  with  many 
states  that  have  failed  to  acknowledge  its  sovereignty  over  Taiwan. 
Thus,  if  in  the  process  of  achieving  normalization  Washington  does 
nothing  further  to  clarify  the  status  of  Taiwan,  it  will  not  have  Under- 
mined the  legal  basis  for  maintaining  "its  interest  in  a  peaceful  set- 
tlement of  the  Taiwan  question  by  the  Chinese  themselves."  for  in  its 
eyes  Taiwan  has  not  yet  reverted  to  China  even  though  Washington 
does  not  challenge  the  claim  that  some  day  the  island  should. 

There  is  an  important  difference  between  stating,  as  the  President 
did  in  response  to  a  question  before  the  American  Society  of  News- 
paper Editors,  that  "we  recognize  the  concept  that  is  shared  in  Taiwan 
and  on  the  mainland  that  there  is  only  one  China''  and  formally  con- 
firming China's  title  to  the  island.  Because  China's  title  will  not  yet 
have  been  perfected,  continuing  United  States  defense  of  the  island, 
arms  sales  to  what  will  henceforth  be  known  as  ''the  authorities  on 
Taiwan"  rather  than  the  Government  of  the  Republic  of  China  and 
even  defense  cooperation  with  those  authorities  will  not  legally  be 
ruled  <:ul  as  options,  whatever  the  political  acceptability  of  such 
measures. 

It  will,  however,  be  necessary  at  the  time  of  normalization  for  the 
United  States  to  make  special  provision  for  its  continuing  protection 
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of  Taiwan.  Although  normalization  will  not  validate  Peking's  claim 
that  Taiwan  is  Chinese  territory,  it  will  Invalidate  the  L954  Qi 
States-ROC  defense  treaty.  Thai  treaty  was  concluded  with  the  ROC 
as  the  government  of  the  State  of  China.  Once  we  meet  Peking's  first 
condition  for  normalization  by  formally  acknowledging  the  PRC 
rather  than  the  ROC  to  be  the  government  of  that  State,  it  will  be 
for  Peking,  as  well  as  Washington,  to  determine  whether  the  ti 
should  be  maintained.  Termination  of  the  treaiy.  we  should  recall, 
is  the  second  of  Peking's  three  conditions  for  normalization.  The 
PRC  has  branded  the  treaty  void  ever  since  its  negotiation.  Indeed, 
because  Peking  lias  regarded  the  ROC  as  a  bogus  government  since 
the  founding  of  the  PRC  on  October  1, 1949,  it  has  refused  to  recognize 
any  agreements  concluded  by  its  rival  on  Taiwan  after  that  date. 
Moreover,  it  would  make  no  sense  for  Peking  to  succeed  to  a  defense 
treaty  that,  as  President  Eisenhower  informed  the  Senate  when  he 
transmitted  the  treaty  for  its  approval,  was  "designed  to  deter  any 
attempt  by  the  Chinese  Communist  regime  to  bring  its  aggressive 
military  ambitions  to  bear  against  the  treaty  area." 

PRC  leaders  have  made  it  very  clear  that  the  defense  treaty  will 
lapse  as  a  result  of  United  States  recognition  of  Peking.  Vice  Premier 
Teng  Hsiao-peng  has  confirmed  this  to  visitors  as  recently  as  this 
year.  And  last  summer  an  unidentified  columnist  in  the  Hong  K 
Communist  press  praised  as  "common  sense"  the  view  of  Com: 
man  Lester  Wolff  that:  "The  treaty  will  be  automatically  null  I 
void  when  there  is  a  normalization  of  relations." 

This  point  has  seemed  rather  straightforward,  especially  in  light 
of  the  actual  experience  of  the  many  states  that  have  transferred 
recognition  from  Taipei  to  Peking.  Of  all  these  cases  I  know  of  none 
in  which  it  has  proved  possible  after  the  transfer  for  the  recognizing 
state  to  maintain  post-1949  agreements  concluded  with  the  R(  H '. 
Indeed,  given  Peking's  policy  of  choosing  which  of  the  agreements 
concluded  by  the  Chiang  Kai-shek  regime  prior  to  1949  it  wi>h<>-  to 
continue  (on  February  1,  1947  the  Chinese  Communist  Party  put  the 
world  on  notice  that  it  would  not  recognize  many  types  of  agreements 
made  by  the  ROC  since  January  10.  1946),  even  many  pre-1949  agree- 
ments concluded  with  ROC  have  lapsed  with  the  transfer  of 
recognition. 

Despite  all  this,  during  the  past  year  the  view  has  been  voiced  that 
the  defense  treaty  need  not  lapse  with  normalization.  This  i>  based 
upon  the  assumption,  as  Professor  Victor  Li  has  stated,  that : 

International  law  does  not  recognize  that  prior  treaties 
entered  into  with  a  once-recognized  government,  the  terms  of 
which  are  limited  to  the  territory  actually  controlled  by  that 
government,  must  automatically  lapse  after  that  government 
loses  de  jure  recognition  while  still  exerting  de  facto  con- 
trol. .  .  .  Hence,  the  choice  of  what  to  do  with  the  defense 
treaty  is  a  political,  more  than  legal  matter. 

The  choice  of  what  to  do  with  the  defense  treaty  may  be  moi 
political  than  a  legal  matter,  but  the  point  that  this  view  fail-  to 
note  is  that,  after  transfer  of  recognition,  that  choice  is  no  longer 
Taipei's  but  Peking's.  This  is  not  a  simple  case  of  withdrawal  of 
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recognition  from  Taipei.  It  also  involves  conferral  of  recognition  upon 
Peking,  and  it  is  the  latter  aspect  that  is  crucial.  Whatever  the  con- 
sequence for  the  defense  treaty  might  be  if  the  United  States  were 
simply  withdrawing  recognition  from  Taipei,  that  is  not  the  situa- 
tion we  are  contemplating.  By  conferring  recognition  on  Peking,  we 
will  confer  upon  it  the  mantle  of  China  for  legal  purposes,  thereby 
enabling  it  to  decide  not  to  continue  this  treaty  or  any  treaty  the 
United  States  has  concluded  with  the  state  of  China  regardless  of 
whether  the  applicability  of  the  treaty  is  limited  to  a  specific  area. 

If  it  were  possible  for  countries  to  maintain  their  post-1949  agree- 
ments with  the  ROC  after  recognizing  the  PRC,  surely  many  would 
have  done  so.  Yet  they  have  not.  Ordinarily  the  agreements  quietly 
lapse.  In  the  case  of  Japan's  1972  normalization  with  the  PEC.  how- 
ever, the  problem  of  the  19n2  POC-Japan  Peace  Treaty  came  to  public 
prominence  because  one  of  China's  three  conditions  for  normalization 
was  that  Tokyo  recognizes  that  treaty  as  illegal  and  invalid,  requiring 
abrogation.  Japan  successfully  resisted  the  demand  that  the  treaty 
be  declared  illegal  and  invalid  but  it  recognized  that,  in  view  of  the 
new  situation,  the  treaty  had  lapsed.  Immediately  after  the  joint 
statement  of  normalization,  Japan's  Foreign  Minister  Ohira  held  a 
press  conference  in  which  he  said:  "The  Japanese  government  holds 
that  as  a  result  of  the  normalization  of  Japan-China  relations,  the 
Japan-China  peace  treaty  has  lost  the  meaning  of  its  existence  and 
is  declared  to  be  terminated.  .  .  ." 

The  defense  treaty  is  sure  to  meet  a  similar  fate  as  a  result  of  nor- 
malization, even  though  it  may  be  Peking  rather  than  Washington  that 
formally  acknowledges  the  treaty's  demise. 

The  demise  of  the  defense  treaty  does  not  mean  that  normalization 
will  deprive  the  United  States  of  the  legal  ability  to  use  some  means 
other  than  a  treaty  to  renew  its  pledge  to  defend  Taiwan.  For  example, 
the  formal  lapse  of  an  agreement  docs  not  prevent  the  parties  that  con- 
ceded it  from  continuing  de  facto  to  adhere  to  its  terms.  The  SALT  I 
agreement  between  the  United  States  and  the  U.S.S.K.  has  expired,  yet 
the  two  sides  have  announced  that  they  will  continue  to  observe  its  pro- 
is.  Even  in  the  absence  of  diplomatic  relations,  it  would  be  legally 
ble  for  Washington  and  Taipei  to  do  the  same  with  respect  to  the 
lapsed  defense  treaty,  although  for  political  reasons  Peking  misrht 
balk  at  accepting  this.  Less  offensive,  but  still  unattractive,  to  Peking 
would  be  sonic  form  of  unilateral  assurance  by  Washington  of  its  con- 
tinuing interest  in  the  security  of  Taiwan.  A  variety  of  possibilities 
exist.  At  the  end  of  the  spectrum  that  is  likely  to  be  least  attractive  to 
the  PRC,  Wu^  President,  perhaps  joined  by  the  Congress,  could  an- 
nounce thai  the  United  States  will  continue  to  observe  its  former  obli- 
rat  ions  under  (he  lapsed  treaty.  At  the  other  end  of  the  spectrum,  the 
idenl  could  merely  repeat  what  was  stated  at  Shanghai,  that  the 
United  States  "reaffirms  its  interest  in  a  peaceful  settlement  of  the 
Taiwan  question  by  the  Chinese  themselves.  Because  of  its  insistence 
Taiwan  is  Chinese  territory,  the  PRC  will  obviously  not  agree 
with  cuv  of  these  formulas.  Yet,  if  otherwise  satisfied  with  the  ar- 
ements  for  normalization,  there  is  a  genuine  possibility-— dfcsmte 
contrary  statements  occassional^  made  to  t\w  press  to  establish  a 
strong  bargaining  position  and  to  meet  domestic  Chinese  political 
needs    thai  it  will  tolerate  some  unilateral  United  States  formula. 
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My  view,  with  respect  to  tlie  oilier  principal  bilateral  treatie  be- 
tween the  United  Stales  and  the  Republic  01  China  are  similar.  I  do 
not  expect  Peking  to  continue  any  that  were  concluded  since  October  1. 
19  M>.  the  date  of  the  PR(  J's  founding,  and  probably  not  any  concluded 
after  January  10,  1946. 

Certainly,  I  do  not  expect  the  PRC  to  maintain  the  Friendship, 
Commerce  and  Navigation  Treaty  concluded  in  November  L9 
in  1947  the  Central  Committee  of  the  Chinese  Communist  Party  im- 
plied that  it  would  not  recognize  that  treaty  as  well  a    a  number  of 
others. 

Again,  I  want  to  emphasize  that  the  lapse  of  these  agreements  with 
the  ROC  does  not  mean  that  their  substance  cannot  be  observed,  even 
after  recognition  is  withdrawn  from  the  ROC.  The  United  S 
can  announee  that  it  will  continue  to  ad  as  though  its  former  treaty 
obligations  still  persist  and  that  it  expects  the  authorities  on  Taiwan 
to  do  the  same  until  new  arrangements  are  made. 

Furthermore,  new  arrangements  can  he  negotiated  with  Taiwan 
even  after  recognition  has  been  withdrawn.  The  PRC  will  surely  ap- 
preciate the  legal  possibilities  of  concluding  agreements  in  the  ai 
of  recognition.  It  has  done  so  in  many  eases,  even  with  the  United 
States:  and  it  has  acquiesced  in  the  conclusion  of  agreements  with 
''unofficial*'  entities  on  Taiwan  by  states  that  have  normalized  rela- 
tions with  Peking,  as  in  the  case  of  Japan. 

Finally,  discussion  of  the  implications  of  normalization  for  the 
inr>4  defense  treaty  reqnires  a  word  about  a  related  problem  that  in- 
volves American  constitutional  law  as  well  as  international  law.  An 
argument  has  been  made,  by  Senator  Barry  Goldwater  and  others. 
that  normalization  will  result  in  termination  of  the  defense  treaty. 
that  this  will  be  tantamount  to  abrogation  of  the  treaty  by  the  United 
States,  and  that  under  American  law  the  President  can  only  abrogate 
a  treaty  with  the  consent  of  the  Senate  or  the  Congress.  Thus,  it  is 
said,  the  President  alone  cannot  take  action  that  will  abrogate  the  de- 
fense treaty. 

This  argument  mistakenly  assumes  that  normalization  will  equal 
abrogation  by  the  United  States.  Actually,  normalization  is  distinct 
from  abrogation,  even  though,  by  establishing  diplomatic  relations 
with  the  new  government  of  China,  the  President  will  make  it  possible 
for  that  government  to  decide  to  terminate  the  treaty  by  not  succeed- 
ing to  it.  The  point  that  must  be  grasped  is  that  in  these  circum- 
stances it  is  not  the  United  States  that  would  be  terminating  the 
treaty  but  China.  The  President  would  be  exercising  his  traditionally 
unfettered  power  to  establish  diplomatic  relations,  but  he  would  not 
be  abrogating  the  treaty.  Therefore  we  would  not  reach  the  question 
whether  it  is  necessary  for  the  Senate  or  Congress  to  approve  of 
abrogation. 

Even  if  we  assume  that  normalization  legally  constitutes  United 
States  abrogation  of  the  treaty.  I  do  not  believe  that  legislative  ap- 
proval is  required.  The  treaty  itself  simply  provides  for  abrogation 
with  one  year's  notice.  It  states  nothing  about  Senate  or  Congressional 
approval* of  abrogation,  nor  was  such  approval  made  a  condition  of 
the  Senate's  consent  to  the  treaty.  There  is  also  no  consistently  ob- 
served custom  that  compels  the  President  to  obtain  such  approval.  Al- 
though history  reveals  both  cases  in  which  such  approval  was  obtained 
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and  dicta  endorsing  this  practice,  there  have  been  many  other  in- 
stances in  which  the  President  has  acted  alone,  especially  in  modern 
experience,  and  this  action  has  been  accepted  as  within  his  authority. 
The  fact  that  the  President  has  sometimes  terminated  treaties  in  col- 
laboration with  the  Congress  does  not  negate  his  power  to  act  inde- 
pendently in  tli is  respect. 

One  can  well  understand  the  policy  reasons  that  led  to  the  require- 
ment that  the  advice  and  consent  of  the  Senate  be  obtained  prior  to 
binding  the  United  States  to  treaty  obligations.  One  can  also  under- 
stand why  the  decision  to  release  the  country  from  such  entanglements 
would  not  require  similar  approval.  The  President's  appointment  and 
removal  of  Cabinet  officials  provides  an  analogous  example.  The  con- 
sent of  the  Senate  is  necessary  for  their  appointment ;  it  is  not  re- 
quired for  termination  of  their  employment. 

Thus,  although  the  power  of  the  President  to  terminate  treaties  is 
not  entirely  free  from  doubt,  Professor  Louis  Henkin,  our  leading 
commentator  on  foreijm  affairs  and  the  Constitution,  appears  to  be 
correct  in  concluding  that  neither  the  Senate  nor  the  Congress  is  likely 
to  be  successful  in  asserting  a  plausible  legal  challenge  to  it,  since  it 
is  the  President  who  acts  for  the  nation  internationally.  This  does  not 
mean,  of  course,  that  it  would  be  politically  wise  for  the  President  not 
to  consult  the  Congress  about  his  plans  for  normalization,  only  that 
there  can  be  no  constitutional  obstacle  to  normalization  and  its  con- 
sequence— formal  termination  of  the  defense  treaty. 

Remarks  of  Huxgdaii  Chiu  3 

The  small  number  of  published  studies  on  legal^aspects  of  normali- 
zation of  relations  with  the  People's  Republic  of  China  (PRC),  deal 
primarily  with  United  Slates  (U.S.)  domestic  legal  problems  con- 
cerning normalization,  especially  the  means  for  working  out  a  legal 
framework  in  which  to  maintain  existing  U.S.  cultural,  economic, 
trade  and  other  relations  with  the  Republic  of  China  (ROC)  in  Tai- 
wan after  normalization.  The  present  paper  does  not  deal  with  such 
problems,  but.  rather,  concentrates  on  three  issues  of  U.S.  constitu- 
tional law  and  public  international  law  that  are  not  covered,  or  are 
not  sufficiently  covered,  by  these  studies,  namely: 

(1)  Domestic  and  international  legal  aspects  of  terminating 
treaties  with  the  ROC,  especially  the  Mutual  Defense  Treaty  con- 
cludedin  1954. 

(2)  The  international  legal  status  of  Taiwan. 

(3)  The  impact  of  recognizing  the  PRC  on  the  international 
status  of  the  ROC. 

There  are  three  possible  way--  for  i\w  United  States  to  terminate 

the  treat  v.  'I  he  firsl   one  is  for  the  U.S.  to  invoke  Article  X  of  the 

I  reaty,  whirl,  provides :  "Either  Party  may  terminate  it  one  year  after 

not  we  has  been  given  to  the  other  Party."  While  it  would'  cert  a  inly 

*  legal   for  the  President  to  invoke  Article  X.  this  method  of  ter- 
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nation  entails  severe  political  problems.  During  the  one-year  notice 
jod,  the  President   would  be  subjected  to  extraordinary  political! 
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pressures  to  revoke  the  notice  of  termination,  as  ROC  supporters  in 
the  U.S.  would  mobilize  all  their  efforts  toward  reversing  the  decision. 
Such  an  extended  period  of  political  turmoil  could  seriously  impede 
the  whole  of  U.S.  foreign  policy  decision-making  and  would  doubt  less 
have  unforeseeable  adverse  implications  in  other  spheres  of  political 
and  diplomatic  action. 

Second,  if  Taiwan  declared  itself  a  new.  sovereign  and  Independent 
state,  then  the  defense  treaty  would  automatically  lapse  because  of  the 
demise  of  the  international  personality  of  the  R()(  \  The  international 
law  principle  on  this  point  seems  quite  clear,  as  stated  in  Lauterpacht  - 
Oppenheim's  renowned  treat  ies  : 

u[T]reaties  of  alliance  .  .  .  or  of  any  other  political  nature 
fall  to  the  ground  with  the  extinction  of  the  State  which 
concluded  them." 

The  third  method  of  terminating  the  L954  Mutual  Defense  Treaty 
is  to  consider  that  the  treaty  would  lapse  automatically  upon  recog- 
nition of  the  PRC  as  the  sole  Legal  government  of  China.  The  theo- 
retical basis  for  this  approach  is  that  since  both  the  PUT  and  ROC 
have  claimed  to  be  the  sole  legal  government  of  China,  the  United 
States  must  choose  between  the  two.  By  recognizing  the  PRC  as  the 
only  legal  government  of  China,  the  United  States  would  necessarily 
derecognize  the  ROC  and  deny  that  it  has  any  international  legal 
personality,  including  the  capacity  to  maintain  existing  treaties. 

This  theory  would  make  sense  only  if  the  United  States  government 
has  in  fact  and  in  law  treated  the  ROC  government  as  the  only  legal 
government  in  China  since  11)41).  But  this  is  not  the  case.  In  the  1954 
Mutual  Defense  Treaty,  it  was  clearly  provided  in  Article  VI  that 
"the  terms  'territorial'  and  'territories'  shall  mean  in  respect  of  the 
Republic  of  China,  Taiwan  and  the  Pescadores,"  thus  limiting  United 
States  recognition  of  the  ROC  government  to  the  area  under  the  hitter's 
effective  control.  In  a  joint  communique  issued  by  President  Chiang 
Kai-shek  and  Secretary  of  State  John  Foster  Dulles  on  October  23, 
1958,  it  was  further  provided  that  "the  United  States  recognizes  that 
the.  Republic  of  China  is  the  authentic  spokesman  for  Free  China" 
thus  making  it  clear  that  the  United  States  does  not  consider  the  ROC 
as  representing  mainland  China  under  the  PRC  control.  (Emphasis 
added.) 

Since  the  mid-1950s  the  United  States  has  in  fact  and.  to  a  certain 
extent,  also  in  law  treated  the  two  Chinese  govermnents  as  having 
separate  personalities  in  international  affairs.  This  is  evidenced  by 
United  States  sponsoring  of  a  dual  representation  proposal  at  the 
United  Nations  in  1071,  the  maintenance  of  official  relations  with  the 
PRC  on  a  de  facto  ambassadorial  level — liaison  office  having  diplo- 
matic immunities,  the  restricting  of  treaties  concluded  between  the 
United  States  and  ROC  before  1940  to  application  only  to  Taiwan,  the 
conclusion  of  many  treaties  or  agreements  with  the  ROC  for  the 
application  to  Taiwan  only,  and  numerous  other  instances.  Under  such 
circumstances,  to  terminate  the  United  States  Defense  Treaty  with 
the  ROC  by  recognizing  the  PRC  as  the  only  legal  government  of 
China  would  be  inconsistent  not  only  with  the  political  reality  of  East 
Asia,  but  also  with  recognized  principles  of  public  international  law. 
The  ROC  possesses  all  essential  elements  of  statehood  in  international 
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law:  a  defined  territory,  a  permanent  population,  a  government,  and 
the  capacity  to  enter  into  international  relations.  None  of  (hose  elements 
changed  si  nee  the  conclusion  oft  ho  Mutual  Defense  Treaty  in  L954. 
ay  thai  a  count  ry  can  evade  its  t  reaty  obligat  ions  by  declaring  non- 
recognition  of  the  other  contracting  party  would  be  contrary  to  a 
fundamental  principle  of  international  law — Pacta  sunt  servanda* 

In  this  connection,  it  is  interesting  to  note  thai  a  memorandum 
prepared  by  the  Office  of  the  Legal  Adviser  of  the  State  Department 
dated  February  10,  1958,  says: 

.  .  .  the  United  States  Constitution  is  silent  with  respect  to  the 
power  to  terminate  treaties.  .  .  . 

.  .  .  Although  it.  is  conceded  that  it  is  an  executive  function  to 
communicate  with  foreign  states  on  such  matters  ...  it  has 
been  quest  ioned  whether  this  function  can  he  exercised  for  the:  pur- 
pose of  terminating  a  treaty  without  the  sanction  of  either  or 
both  of  the  Houses  of  Congress — 

******* 

Tn  connection  with  the  termination  or  denunciation  of  a  partic- 
ular treaty  by  the  United  States  where  the  treaty  provides  for 
unilateral  act  ion  |  e.g.,  one  year  not  ice  of  terminal  ion  |.  matters  of 
policy  or  special  circumstances  may  make4  it  appeal-  to  be  advisable 
or  necessary  to  obtain  the  concurrence  or  support  of  the  Congress 
or  the  Senate,  eit  her  before  or  a  Iter  taking  the  act  ion  for  termina- 
t  ion  ordenunciat  ion. . .  .4 

7n  view  of  the  above  discussion.  i(  appears  that  whether  the  executive 
can  unilaterally  terminate  the  defense  treaty  or  any  other  ratified 
treaty  with  the  RO( '  without  the  part  icipation  of  the  Congress  or  the 
Senate,  is  at  least  an  open  question  and  further  research  m  this  area 
is  needed.  At  :i  minimum,  it  seems  highly  unlikely  that  a  treaty,  rati- 
fied by  ;i  two  vote  of  the  Senate,  could  lawfully  he  abrogated 
simply  by  Execut  ive  order.  'This  is  especially  so  given  the  current  polit  - 
ical  climate,  in  which  the  Congress  appears  anxious  to  retain  and  em- 
ploy fully  its  foreign  policy  powers. 

One  of  the  crucial  legal  problems  closely  related  to  t  he  1  Fnited  States 

gnition  of  the  PRC  is  the  international  legal  status  of  Taiwan.  Tf 

dnited  State-'  recognition  of  the  PRC  would  l't^ull   in  an  implied  or 

explicit  recognit  ion  of  the  PRC's  claim  to  the  island,  then  it  would  not 

1»"  legally  possible  for  the  United  States  t<>  aid  'Taiwan  in  resisting  a 

PR(  !  takeover  of  the  island  in  (he  future. 

Taiwan  wasa  }y.\\\  ofChinn  until  1895.  when  China  was  defeated  in 
;  "irst  Sinn  Japanese  War.  I  fader  the  Treaty  of  Shimonoski,  China. 
ccdrd  ihe  island  to  Japan.  After  the  end  of  the  Second  World  War, 
in  1945  Taiwan  was  placed  under  the  ROC  administration.  However, 
technically  its  status  us  sovereign  was  not  resolved  until  the  1951 
San  Francisco  Peace  Treaty  and  the  1952  Republic  of  China  Japanese 
Treat  v,  in  which  Japan  renounced  "all  rights,  title,  and  claim  to  Tai- 
wan."  After  the  Japanese  renunciation,  the  island  became  legally  an 
"abandoned  land"  in  international  law;  hence  the  ROC  could  convert 
its  belligerent  occupat  ion  into  definite  sovereignty  over  the  island. 

» Memorandum,  Termination  of  Treaties:  International  Kuios  mid  Internal  United 
smics  Procedure,  from  Deputy  assistant  Legal  Adviser  for  Treaty  Affaire,  I'.s.  Depart- 
'"••lit  <»f  Btate  (Feb    i"  published  in  pari  in  I  I  51.  Whiten  \      Dioi    i  01    i  - 

i.  i.wv  Wl  i  197< 


-305 

The  PRC  claim  to  the  island,  on  (lie  other  hand,  stand*  on  an 
entirely  different  footing.  The  PRC  has  denounced  both  Japanese 

peace  treaties  as  "illegal  and  vend."  so  it  cannot  claim  benefit  from 
the  Japanese  renunciation  of  sovereignty  over  Taiwan  as  provided  in 

these  two  treaties. 

Moreover,  after  the  Japanese  renunciation  of  its  claim  to  Taiwan, 
the  PRC  could  not  acquire  title  oven-  Taiwan  through  the  international 

law  principle  of  occupation  because  it.  never  exercised  physical  con(  rol 
over  the  island.  Nor  could  the  PRC  act  t  hrough  t  he  K( )(  "s  occupal  ion 
to  claim  title  over  Taiwan  because  the  PRC  considers  the  ROC  as  an 
"illegal  group"  or  even  "bandits." 

In  the  Shanghai  Communique,  the  United  States  only  committed  it- 
self "not  to  challenge''  the  belief  of  "all  ( Jhinese"  in  one  ( Jhina.  ( Jlearly, 
the  phrase  "does  not  challenge"  is  not  equivalent  to  accept  ing  or  recog- 
nizing the  PRC's  claim  to  the  island.  Thus  the  Shanghai  Communique 
does  not  commit  the  United  States  to  accepting  the  PRC  claim  to 
Taiwan. 

In  view  of  the  above  analysis,  if  the  United  State-:  recogniz< 
PRC,  there  is  no  compelling  legal  necessity  for  the  United  States  i<> 
recognize  the  PRC's  claim  to  Taiwan.  As  a  matter  of  fact .  many  coun- 
tries such  as  Canada,  Belgium,  Peru  and  many  others,  when  recog- 
nizing the  PRC,  only  took  note  of  the  PRC's  claim  to  the  island.  There 
is  no  reason  why  the  United  States  should  go  beyond  t  hat. 

There  is  no  doubt  that  United  States  recognition  of  the  PRC  would 
have  important  legal,  economic  and  political  impacts  on  the  inter- 
national status  of  the  ROC.  However,  whether  United  States  r 
nitioji  of  the  PRC  would  have  significant  adverse  effect  on  the  R 
would  depend  on: 

1.  Whether  the  United  States  continued  to  recognize  the  ROC 
as  a  state  within  t  he  territory  under  its  cont  rol. 

±  The  pattern  of  United  States-ROC  relations  in  the  ; 
recognition  period. 

It  could  be  possible  for  the  United  State-  to  recognize  the  PRC, 
while  continuing  to  maintain  diplomat  ic  or  official  ( liaison  office  hav- 
ing official  legal  status)  relations  including  existing  treaty  relations, 
\  ; ■  h  the  ROC :  this  would  have  minimum  adverse  impact  on  the  ROC. 
On  the  other  hand,  if  United  States  recognition  of  the  Plv( 
result  in  derecognition  of  the  ROC  as  a  state  in  t  he  internal  ioual  com- 
munity, there  would   follow  a  serious  adverse  effect  on  the   K< )( '. 

First,  if  the  United  States  terminated  diplomatic  relations  wit!)  the 
ROC,  most  of  the  remaining  23  states  that  have  continued  to  recognize 
the  ROC  would  probably  follow  suit,  thus  weakening  fundamentally 
the  ROC's  international  status  by  making  it  a  non-state. 

Secondly,  by  maintaining  only  "unofficial"  relations  with  Taiwan  in 
the  post-recognition  period, the  United  States  would  at  least  tacitly  be 
recognizing  the  PRC's  territorial  claim  to  Taiwan.  Thus,  in  the  f ut  tire, 
if  the  PRC  chose  to  interfere  with  the  United  State-  economic,  trade, 
government  loan  or  guarantee,  or  arms  sales  relations  with  the  1 
the  United  States  would  be  in  a  poor  position  to  resist  the  PRC's 
interference. 

Some  commentators  have  argued  thai  after  Japanese  recognition  of 
the  VRC  on  the  latter's  terms,  the  volume  of  t  rade  bet  ween  Japan  and 
Taiwan  has  continued  to  grow,  Therefore,  in  their  view 
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of  the  PRC  at  the  expense  of  the  EOC  should  not  have  a  significant 
adverse  effect  on  United  States  trade  and  economic  relations  with  the 
ROC.  This  view  is  questionable  for  several  reasons. 

It  is  true  that  the  volume  of  Japan-Taiwan  trade  has  continued  to 
grow  since  1972;  nevertheless,  Taiwan's  rate  of  growth  in  trade  has 
been  losing  ground  to  the  PRC  since  1972.  In  a  recent  study  Dr.  James 
W.  Morley  correctly  pointed  out  that  taking  China  area  trade  (PRC, 
EOC  and  Hong  Kong)  as  a  whole,  the  PKC's  share  of  the  Japan/ 
na  area  trade  has  grown  significantly  since  1972,  while  the  ROC 
has  followed  the  reverse  course.  Professor  Morley  also  explained  the 
>ns  for  such  limited  growth  of  Japan-Taiwan  trade  relations  since 
1972: 

Since  normalization,  neither  the  [Japanese  Export-Im- 
port] Bank  nor  the  Economic  Cooperation  Fund  has  ex- 
tended any  aid  to  Taiwan.  Very  little  Japanese  money,  even 
private,  has  gone  into  the  10  large  construction  projects  on 
which  the  [ROC]  counts  for  economic  growth — projects,  for 
example,  for  road  and  railroad  building,  harbor  construc- 
tion, power  generation,  and  heavy  and  petro-chemical  indus- 
trial production.  Japanese  private  entrepreneurs  appear  to  be 
limiting  their  investments  in  Taiwan  to  those  in  which  their 
capital  can  be  recouped  in  a  short,  2-3  year  space  of  time.5 

In  addition  to  the  reasons  given  by  Professor  Morley,  businessmen 
in  Taiwan  also  indicate  that  Japanese  legal  obstacles  have  increased 
the  difficulty  of  doing  business  with  Japan,  for  example,  delays  in  ob- 
taining visas  (from  5  days  to  several  weeks),  treatment  of  ROC 
nationals  in  Japan  as  stateless  persons,  the  lack  of  government-to- 
government  relations  which  have  made  bilateral  trade  agreements 
impossible,  and  others. 

Furthermore,  in  an  era  of  highly  competitive  international  trade 
and  in  view  of  the  rise  of  protectionism  in  many  industrial  states, 
trade  relations  must  be  governed  by  government-to-government  agree- 
ments and  can  hardly  be  satisfactorily  handled  by  unofficial  contacts 
or  agreements. 

The  impact  of  United  States  recognition  of  the  PEC  and  derecogni- 
tion  of  the  ROC  on  the  nuclear  development  in  Taiwan  is  an  issue 
which  cannot  be  ignored.  Taiwan  has  the  technical  capability  for 
building  nuclear  weapons  and  delivery  systems.  At  present,  the  ROC 
is  a.  contracting  party  to  the  1963  Partial  Test  Ban  Treatv  and  the 
1968  Treaty  on  the  Xon-Proliferation  of  Nuclear  Weapons.  It  has  also 
concluded  an  agreement  with  the  United  States  on  cooperation  eon- 
cerning  civil  uses  of  atomic  energy.  United  States  derecognition  of  the 
ROC  would  resull  in  releasing  the  ROC  from  its  obligations  under 
these  treaties,  and  Taiwan  would  be  legally  free  to  manufacture  nu- 
clear weapons.  Under  such  circumstances,  the  United  States  would 
no  legal  right  to  intervene  in  Taiwan's  nuclear  development. 

While  the  United  States  has  no  legal  right  to  prevent  Taiwan  from 
manufacturing  nuclear  weapons,  it  would  continue  to  possess  great 
economic  and  polil  ical  Leverage  to  force  Taiwan  into  line,  This  is  espe- 
cially true   because    for  some   time  the   United   States  would  remain 

bis   The  Japanese   Formula  for  Normalisation    and  Its  Relevance  for   U.S.    China 
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Taiwan's  sole  source  of  nuclear  fuel.  However,  after  throwing  Taiwan 
out  of  the  U.S.  mutual  defense  system  and  Leaving  the  17  million 
people  there  with  very  little  choice  but  to  defend  themselves  against  a 
country  of  900  million  people,  armed  with  nuclear  weapons,  what 
political,  moral  and  economic  benefits  would  the  United  Stale-  gain 
by  exerting  pressure  on  Taiwan  to  prevent  it  from  manufacturing 
nuclear  weapons  for  self  defense  ? 

United  States  recognition  of  the  PRC  if  it  resuUed  in  derecognizing 
the  ROC,  would  create  many  legal  problems,  domestic  and 
tional,  with  regard  to  the  continuation  of  existing  United  States 
relations  with  Taiwan.  Some  aspects  of  United  States-ROC  rela- 
tions, especially  the  United  States  commitment  to  the  security  of 
Taiwan,  would  be  difficult,  if  not  legally  impossible,  to  handle  thri 
unofficial  channels. 

Since  law  cannot  be  totally  divorced  from  political  reality,  ir  is 
essential  that  United  States  recognition  of  the  PRC  should  reflect 
the  reality  of  the  Chinese  situation.  Today,  there  are  in  fact  two 
Chinese  governments,  each  controlling  a  large  territory  and  each 
governing  effectively  within  the  area  of  its  respective  control.  In  rec- 
ognizing the  PRC,  the  United  States  should  not  ignore  the  reality 
of  the  ROC  on  Taiwan  and  its  17  million  people.  There  is  no  legal  or 
moral  ground  on  which  the  United  States  can  reasonably  deny  the 
ROC  as  a  state  in  the  international  community.  It  is  therefore  un- 
reasonable for  the  PRC  to  insist  on  derecognition  of  the  ROC  as  a 
condition  for  accepting  United  States  recognition.  The  Soviet  Union 
has  not  insisted  on  United  States  derecognition  of  the  Baltic  states 
as  a  condition  for  continuing  diplomatic  relations.  There  is  no  reason 
why.  in  the  Chinese  case,  the  United  States  should  act  differently. 

Remarks  of  Eugexe  A.  Theroux  6 

Three  questions  are  the  basis  for  this  discussion. 

First,  what,  if  any,  are  the  legal  problems  associated  with  normal- 
ization of  relations  between  the  United  States  and  the  People's  Repub- 
lic of  China  (PRC)  ?  Second,  to  what  extent,  if  any.  is  normalization 
a  precondition  to  increased  United  States-PRC  trade  I  Third,  what  are 
the  legal  obstacles  to  trade  ? 

Short — but  incomplete — answers  are  possible  to  these  questions. 
There  are  legal  issues,  but  few  legal  problems  associated  with  United 
States  extension  of  recognition  to  the  PRC.  Sino-United  States  trade 
is  likely  to  increase  somewhat  after  normalization.  Proponents  of  im- 
mediate normalization  are  wrong  to  suggest,  as  many  do.  that  there 
are  no  legal  or  legislative  impediments  to  United  States  recognirion 
of  the  PRC  and  that  trade  volume  will  increase  substantially  following 
that  development.  On  the  other  hand,  the  legal  impediments  to  normal- 
ization are  far  from  insurmountable,  and  the  PRC  is  likely  to  incr 
purchases  from  this  country,  and  expand  sales  to  the  United  States, 
after  full  diplomatic  ties  are  achieved.  Finally,  with  or  without  nor- 
malization, there  are  some  legal  obstacles  to  expanded  trade. 

As  the  Chinese  side  expressed  it  in  the  Shanghai  Communique.  "The 
Taiwan  question  is  the  crucial  question  obstructing  the  normaliza- 
tion of  relations  between  China  and  the  United  States.*'  It  is  the  posi- 
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tion  of  the  PRC  that  full  diplomatic  relations  cannot  exist  with  the 
United  States  until  the  195i  Mutual  Defense  Treaty  Between  the 
United  States  of  America  and  the  Republic  of  China  (ROC)  is 
abrogated.  Article  X  of  that  treaty  provides  that  the  pact  "shall  re- 
main in  force  indefinitely''  subject  only  to  the  proviso  that  "[ejither 
Party  may  terminate  it  one  year  after  notice  has  been  given  to  the 
other  Party." 

Resolution  of  the  Taiwan  question  poses  a  problem  for  the  United 
States  which  is  beyond  the  scope  of  this  discussion.  Obviously,  how- 
ever, the  United  States  cannot  simultaneously  maintain  full  diplo- 
matic ties  with  the  ROC  and  the  PRC.  both  of  which  claim  to  repre- 
sent all  of  China  including  Taiwan.  As  far  as  the  Mutual  Defense 
Treaty  is  concerned,  ROC  "territory,"  to  which  the  United  States 
is  committed  to  defend  in  case  of  armed  attack  or  communist  sub- 
version, is  defined  as  Taiwan  and  the  Pescadores,  not  including  the 
mainland  of  China  or  other  Chinese  islands.  Should  the  United  States 
decide  to  normalize  relations  with  the  PRC,  one  year's  notice  must 
be  given  the  ROC  with  respect  to  termination  of  the  Mutual  Defense 
Treaty  or,  as  has  been  advanced  by  some  legal  analysts,  "de-recogni- 
tion" of  the  ROC  would  automatically  terminate  the  treaty  since  one 
cannot  logically  or  in  law  have  a  binding  obligation  to  a  party  whose 
legal  existence  it  does  not  recognize. 

In  any  event,  the  Mutual  Defense  Treaty  does  present  constitute 
a  binding  legal  obligation  on  the  United  States.  The  Shanghai  Com- 
munique, though  frequently  invoked  in  both  Peking  and  Washing- 
ton as  some  kind  of  bilateral  agreement,  remains  on  the  other  hand 
no  more  than  a  joint  statement  of  views,  including  conflicting  views, 
of  the  United  States  and  China:  as  such  it  is  not  a  binding  instru- 
ment, although  the  President  stated  at  a  recent  press  conference  that 
he  viewed  the  communique  as  a  binding  instrument.  It  is  in  fact  ironic 
that  those  who  cite  the  Shanghai  Communique  as  constituting  a 
United  States  obligation  to  normalize  United  States-PRO  relations 
have  little  hesitation  in  calling  upon  the  United  States  to  renounce  its 
obligations  to  the  ROC  under  a  treaty. 

The  mutual  defense  treaty  is  not  the  only  currently  binding  United 
States-ROC  agreement.  Professor  Victor  IT.  Li  of  Stanford  has  re- 
ferred in  Congressional  testimonv  to  60  treaties  and  executive  agree- 
ments in  force  between  the.  the  United  States  and  the  ROC.  Among 
the  more  significant  of  such  agreements  are: 

Treaty  of  Friendship,  Commerce  and  Navigation  of  1946; 

Agreement  of  1072  pursuant  to  12  U.S.O.  §215?,,  under 
which  the  ROC  accepts  certain  restrictions  relating  to  uses 
of  nuclear  materials  and  related  technical  data; 

Agreement  of  1946  with  respect  to  United  States-ROC  civil 
aviation  routes: 

"Double  taxation  agreement  concerning  earnings  from  op- 
eration of  ships  and  aircraft; 

Voluntary  nuota  agreements  limiting  ROC  textile  exports 
to  the  United  States. 

A  broad  ranee  of  other  agreements  testify  to  the  many  commercial 
and  political  ties  between  the  United  States  and  the 'ROC.  These 
include,  as  identified  by  Professor  Li,  agreements  concerning  status 
of   fo  Ientific  and  technical  cooperation,  postal  service,  con- 
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sular  privileges,  OPIC-related  guarantees,  and  American-owned  K( )( ! 

currency,  among  others. 

United  States  law  is  replete  with  statutes  which  reflect  the  close 
present  relationship,  and  which  would  require  change  in  interpretation, 
if  not  in  substance,  upon  any  withdrawal  of  recognition  from  the 
EOC  in  favor  of  recognition  of  the  PRC  as  the  sole  legitimate 
Government  of  the  PRC,  including  Taiwan.  As  Professor  Li  lias 
testified : 

.  .  .  [A]  number  of  important  statutory  schemes  involving 
economic  and  military  aid  apply  only  to  "friendly  countries. 
These  programs  include  military  sales  and  assistance,  the 
Overseas  Private  Investment  Corporation,  sale  of  American 
agricultural  surplus  on  credit  terms  or  for  foreign  currency 
by  the  Commodity  Credit  Corporation,  loans  to  small  farmers 
of  predominantly  rural  countries,  and  expenditures  of  funds 
received  pursuant  to  the  Agricultural  Trade  I  )evelopment  and 
Assistance  Act  of  1954.  Interestingly,  nowhere  in  these  stat- 
utes is  the  term  "friendly-'  defined,  but  withdrawal  of  recogni- 
tion might  be  interpreted  as  a  loss  of  friendliness. 

...  [SJeveral  statutes  impose  sanctions  upon  countries 
with  the  United  States  has  severed  diplomatic  relations.  The 
Foreign  Assistance  Act,  which  affects  botli  economic  and 
military  aid,  includes  the  blanket  provisions  in  section 
2370 (t). 

"No  assistance  shall  be  furnished  under  this  chapter  or  any 
other  Act,  and  no  sales  shall  be  made  under  the  Agricultural 
Trade  Development  Act  of  1954,  in  or  to  any  country  which 
has  severed  or  hereafter  severs  diplomatic  relations  with  the 
United  States  or  with  which  the  United  States  has  severed 
or  hereafter  severs  diplomatic  relations."  [Emphasis  added."] 

Finally,  some  statutes  place  restrictions  on  dealings  with 
"Communist  countries."  If  Taiwan  is  considered  part  of  a 
"Communist  country"  after  withdrawal  or  recognition,  then 
the  Export-Import  Bank,  the  generalized  system  of  prefer- 
ences, and  tariff  rates,  among  the  other  things,  might  be 
affected.7 

Since  United  States-PEC  trade  resumed  in  1 971-1972,  volume  has 
never  been  large.  It  peaked  in  1974  at  $933  million,  of  which  $819 
million  (most  in  agricultural  commodities)  represented  United  States 
exports.  In  1977,  two-way  trade  amounted  to  $374  million,  with  a 
$131.5  million  balance  in  favor  of  the  PEC.  This  year,  1978,  an  in- 
crease is  expected  to  some  $700  million  total  trade,  balance  slightly 
in  favor  of  the  United  States.  For  comparative  purposes,  it  is  worth 
nothing  that  with  a  population  45  times  greater  than  thai  of  the 
EOC,  the  PEC's  trade  with  the  United  States  was  only  1/15  that  of 
the  EOC  for  1977,  and  the  situation  is  likely  to  remain  essentially 
the  same  in  1978. 

Part  of  the  reason  for  the  relatively  low  level  of  United  States- 
PEC  trade  can  be  ascribed  to  the  effect  of  United  States  statutes. 


■  Normalization  of  Relations  with  the  People's  Republic  of  China:  Practical  Implication*: 
Hearings  Before  the  Subcommittee  on  Asian  and  Pacific  Affairs  of  the  House  Comm.  on 
International  Relations,  95th  Cong.,  1st  sess.  90  (1977). 
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Denial  of  most-favored-nation  (MFN)  tariff  treatment  on  goods 
imported  from  the  PRC  undoubtedly  inhibits  exports  to  this  country. 
The  Export  Administration  Act  and  its  regulations  have  prevented 
sales  of  certain  sophisticated  equipment  and  technical  data  to  the 
PRC.  though  there  are  indications  that  favorable  consideration 
may  be  given  in  connection  with  sales  of  seismic  equipment  for 
petroleum  exploration.  The  PRC  under  present  law  is  ineligible  for 
credit  purchases  facilitated  by  the  Export-Import  Bank. 

The  Foreign  Claims  Settlement  Commission  has.  under  the  Chinese 
Claims  Act  of  1966.  validated  claims  totaling  about  $196  million  for 
private  property  confiscated  by  the  PRC  at  the  time  of  the  Korean 
war  in  retaliation  for  the  "blocking"  by  the  United  States  of  some 
$105  million  in  Chinese  assets  in  the  United  States.  Until  this  claims/ 
assets  problem  is  resolved,  validated  claims  held  by  United  States 
persons  could,  at  least  theoretically,  form  the  basis  for  attachment 
of  private  PRC  property  within  the  jurisdiction  of  United  States 
courts.  Moreover,  for  this  reason,  normal  United  States-PRC  direct 
air  and  shipping  service,  PRC  trade  exhibits  in  this  country  and 
banking  relationships,  cannot  presently  exist.  The  Trade  Act  of  1974 
embodies  a  section  potentially  troublesome  where  settlement  of  the 
claims  issue  is  concerned.  Section  408  of  the  Act  requires  a  claim 
settlement,  previously  negotiated  with  Czechoslovakia  by  the  State 
Department,  to  be  renegotiated  and  submitted  for  Congressional 
review  on  the  grounds  that  the  settlement  reached  was  unfair  to 
United  States  claimants.  China  is  not  mentioned  in  the  section,  but 
any  eventual  settlement  negotiated  with  Peking  is  at  least  potentially 
liable  to  a  similar  Congressional  "veto." 

The  formidable  array  of  State  and  Federal  laws  and  regulations 
governing  goods  in  commerce  in  the  United  States  has  understandably 
proved  confusing  to  the  Chinese.  Compliance  even  by  United  States 
firms  with  consumer  protection  statutes  has  become  very  involved, 
and  the  PRC  can  be  forgiven  if.  after  more  than  two  decades  of  free- 
dom from  such  complexities,  some  of  these  and  similar  laws  were  at 
first  viewed  as  intended  to  frustrate  China's  entry  into  the  United 
States  market. 

The  Chinese  have  yet  to  arrive  at  a  systematic  method  for  grappling 
with  these  requirements.  To  date,  they  have  done  little  more  than  ask 
importers  to  provide  them  with  copies  of  the  relevant  statutes,  or 
excerpts  from  Federal  regulations  on  the  very  elaborate  requirements 
of  the  Food  and  Drug  Administration,  the  Federal  Trade  Commis- 
sion, the  Department  of  Customs,  and  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms  of  the  Department  of  the  Treasury. 

The  Chinese  People's  Republic  has  consistently  expressed  abhor- 
rence to  long-term  debt.  This  extended,  until  relatively  recently,  even 
to  medium-term  financing.  There  is.  in  China,  an  ideological  unwill- 
ingness to  accept  debt  financing  which  is  grounded  as  much  on  an 
awareness  of  the  stranglehold  Western  finance  gained  over  China  in 
the  100  years  before  1019  as  it  is  on  Lenin's  warnings  about  the  per- 
nicious proclivities  of  the  banking  establishment.  The  Chinese  have 
not  so  much  as  hinted  that  they  are  interested  in  loans  from  the 
Kxporf  Import  Bank  or  any  other  United  States  bank,  but  recently 
the  PRC  has  benefited  from  credit  facilities  provided  by  the  export- 
import  banks  of  Japan,  France  and  the  United  Kingdom. 
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Two  bills  currently  before  the  United  Stale-  House  Committee 
on  Ways  and  Means,  U.K.  8196  and  U.K.  8197,  arc  designed  to 
amend  the  Trade  Act  of  1974  and  permii  the  Export-Import  B 
to  extend  credit  facilities  on  United  States  exports  to  the  PRC. 
However,  there  must  be  some  resolution  of  a  problem  currently 
reflected  in  the  books  of  the  bank;  China  remains  obligated  for 
repayment  of  some  $20  million  in  loans  before  1947.  While  such 
loans  were  made  to  the  Kuomintang  govern/uent  of  Chiang  Kai- 
shek,  the  bank  in  its  regular  reports  to  Congress  has  testified  that 
the  PRC  succeeded  to  assets  purchased  with  the  proceeds  of  those 
loans,  and  thus  stands  obligated  for  repayment. 

Notwithstanding  these  problems,  it  is  true  that  some  medium 
term  financing  ^Yith  interest  payment  included  but  not  denominated 
as  such  (the  Chinese  use  the  term  "deferred  payment.'-  not  "credit") 
has  been  a  part  of  some  sales  to  China.  Recently,  there  have  been 
reports  that  the  Bank  of  China  has  sought  funds  in  the  Eurodollar 
market,  and  the  Bank  of  China  now  encourages  European  bank 
deposits  which,  for  practical  purposes,  are  loans,  but  it  is  too  early 
to  tell  if  this  foreshadows  major  Chinese  borrowing  abroad. 

Because  obligations  such  as  asserted  PKC  liability  on  pre-1947 
loans  to  China,  and  perhaps  other  United  States  Government  claims 
on  China,  may  be  said  to  place  Peking  in  default  of  obligations  to 
the  United  States,  there  are  activated  the  Johnson  Debt  Default 
Act,  which  prohibits  under  such  circumstances  private  United  States 
individuals,  partnerships,  corporations,  and  associations  from  cer- 
tain types  of  financial  transactions  with  China  or  its  state  instru- 
mentalities. Under  an  advisory  opinion  of  the  Attorney  General,8 
issued  in  1967,  the  act  does  not  proscribe  export  financing  by  Amer- 
ican firms  or  banking  institutions  so  long  as  the  terms  of  the  trans- 
actions are  grounded  on  bona  fide  business  considerations  and  do 
not  involve  a  public  distribution  of  securities.  "While  the  Attorney 
General's  opinion  does  clarify  somewhat  the  circumstances  under 
which  credit  arrangements  may  be  made  with  the  PKC,  the  Act 
has  suffused  such  possible  transactions  in  such  legal  uncertainty 
that  the  Administration  has  wisely  but  so  far  unsuccessfully  sought 
its  repeal. 

Under  the  Trade  Act  of  1974,  only  through  a  trade  agreement  with 
the  United  States  can  China  be  accorded  MFN  tariff  treatment  by 
the  Executive.  The  possibility  exists  that  Congress,  notwithstanding 
the  Trade  Act,  could  enact  a  law  unilaterally  lowering  tariffs  for 
China,  but  such  an  eventuality  is  most  unlikely.  The  Executive  is  not 
free  to  grant  MFN  status  unconditionally,  and  Congress  probably  will 
not  stand  for  extension  to  the  Chinese  the  privilego  of  exporting  to  the 
United  States  on  a  reduced  tariff  basis  without  some  form  of  reciproc- 
ity. That  reality  is  carefully  and  expressly  engraved  in  title  IV  of 
the  Trade  Act.  It  is  not  enough  that  China  would  allow  United  States 
goods  to  enter  her  market  at  preferential  duties,  since  the  range  of 
goods  marketable  in  China's  nonconsumer  society  is  severely  limited. 
In  fact,  no  nonmarket  economy  can  really  grant  foreign  products  the 
same  market  benefits  as  those  enjoved  by  her  own. 

The  Trade  Act  also  provides,  at  Section  404  of  Title  IV,  that  the 
President  "may,  by  proclamation,  extend  nondiscriminatory  treatment 

8  42  Op.  Att'y  Gen.  —  (1967). 
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to  the  products  of  a  foreign  country  which  has  entered  into  a  bilateral 
commercial  agreement  referred  to  in  section  405.*' 

Section  405  provides,  subject  to  certain  conditions,  that  "the  Presi- 
dent may  authorize  the  entry  into  force  of  bilateral  commercial  agree- 
ments providing  nondiscriminatory  treatment  to  products  of  coun- 
tries heretofore  denied  such  treatment" — language  which  is  the  au- 
thority for  trade  accords  with  Communist  countries,  including  China. 

It  is  not  surprising  that  the  Congress  attached  strict  conditions  to 
Presidential  authority  to  proclaim  lower  duties  on  imports  from 
Communist  countries.  Congress  historically  has  jealously  guarded  its 
sole  power,  under  Article  I,  Section  8  of  the  Constitution,  to  lay  and 
collect  taxes  and  duties  and  to  regulate  commerce  with  foreign  nations. 
Tho  93d  Congress  in  Title  IV  simply  sought  to  afford  the  Executive 
enough  flexibility  to  conduct  foreign  trade  negotiations  while,  at  t he- 
same  time,  to  establish  the  limitations  within  which  that  flexibility 
may  be  exercised. 

The  limitations  of  Section  405  provide  that  a  bilateral  commercial 
agreement  with  China  must  promote  the  purposes  of  the  Act,  be  in 
the  national  interest,  and  meet  other  very  specifically  enumerated 
conditions,  as  follows: 

1.  The  agreement  must  be  limited  to  an  initial  period  of  no 
more  than  three  years,  renewable  for  additional  periods  of  up 
to  three  additional  years,  if : 

(a)  A  satisfactory  balance  of  concessions  in  trade  and  serv- 
ices has  been  maintained,  and 

(b)  Actual  or  foreseeable  reductions  of  United  States 
tarif  and  non-tariff  barriers  resulting  from  multinational 
negotiations  are  reciprocated  by  the  other  party ; 

2.  The  agreement  is  subject  to  termination  or  suspension  for 
national  security  reasons; 

3.  The  agreement  must  contain  safeguard  arrangements  to 
protect  domestic  industries  from  threatened  or  actual  injury  or 
market  disruption; 

4.  The  agreement  must  protect  property  rights  of  United 
States  nationals  in  patents  and  trademarks  not  less  than  the 
rights  specified  by  the  Paris  convention  for  the  Protection  of 
Industrial  Property,  to  which  China  is  not  a  party; 

5.  The  agreement  must  protect  copyright  interests  of  United 
States  nationals  not  less  than  the  rights  specified  in  the  Universal 
Copyright  Convention,  to  which  China  is  not  a  party; 

6.  The  agreement  must  provide  for  protection  of  industrial 
rights  and  processes ; 

7.  The  agreement  must  provide  arrangements  for  the  settle- 
ment of  commercial  disputes ; 

^  8.  The  agreement  must  provide  arrangements  for  trade  promo- 
tion, such  as  for  trade  and  commercial  officers,  participation  of 
trade  fairs  and  exhibits,  trade  missions,  and  for  facilitation  of 
entry,  establishment,  and  travel  of  commercial  representatives; 
and 

9.  The  agreement  must  provide  for  consultations  and  periodic 
review,  as  well  as  make  provision  for  such  other  commercial 
arrangements  as  will  promote  the  purposes  of  tho  act. 
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In  addition  to  the  foregoing,  the  Presidenl  is  precluded,  b- 
402  of  the  Act,  the  "Jackson  Amendment,"  from  concluding  Q  ti 
agreement  with  any  country  which  he  determines: 

1.  Denies  its  citizens  the  right  or  opportunity  to  emigre 

2.  Imposes  more  than  a  nominal  tax  on  emigration  or  on 
the  visa  or  other  documents  required   for  emigration,  for  any 

purpose  or  cause  whatsoever:  or 

8.  Imposes  more  than  a  nominal  tax.  levy,  fine,  fee,  or  other 
charge  on  any  citizen  as  a  consequence  of  the  desire  of  such 
citizen  to  emigrate  to  the  country  of  his  choice. 

No  nonmarket  economy  country  is  eligible  for  MFN  tariff  t 
ment  under  a  trade  agreement   with  the   United   States   unless  the 
President  certifies  to  Congress  that  the  country  in  question   is  not 
in  violation  of  the  foregoing  three  conditions. 

Under   rather  complex   provisions   of  the   statute,   the    President 
may  waive  these  three  requirements  if  he  can  assure  Congress    (  1) 
that  such  a  waiver  will  substantially  promote  the  objectives  of  E 
dom  of  emigration,  and  (2)  that  he  has  received  assurances  thai 
emigration  policies  of  the   foreign  country   will   lead   substantially 
to  the  achievement  of  freedom  of  emigration. 

The  entire  "'freedom  of  emigration"  section,  while  directed  solelv 
against  the  Soviet  Union's  policy  of  restricted  Jewish  emigrai 
by  its  terms  also  would  apply  to  China.  Secretary  Kissinger  acknowl- 
edged this  in  testimony  before  the  Senate  Finance  Committee  add- 
ing, however,  that  the  provision  would  ''present  massive  difficulties 
if  we  attempt  to  apply  it  to  China.'' 

The  Trade  Act's  requirement  of  safeguards  against  dumping,  mar- 
ket disruption,  or  other  unfair  practices  as  a  condition  precedent  to 
the  extension  of  MFN  tariffs  to  nonmarket  countries  ought  to  give 
the  Chinese  little  difficulty.  China  trades  according  to  the  principle  of 
equality  and  mutual  benefit.  She  really  has  not  excessively  favorable 
balance  of  trade  with  any  country,  nor  do  China's  products,  except- 
ing the  unusual  situation  of  Hong  Kong,  heavily  predominate  in  any 
foreign  market.  Where  China  enjoys  MFN  tariff  access  to  Western 
markets,  in  Canada,  for  example,  there  has  been  no  capture  of  a  ] 
part  of  any  market,  no  instance  of  dumping  nor  any  other  unfair 
trade  practice. 

If  there  is  an  ominous  aspect  in  the  area  of  market  disruption,  it 
lies  with  an  amendment  to  section  205  of  the  Antidumping  Act  of 
1021  by  the  new  Trade  Act.  This  amendment  codifies  a  questionable 
Treasury  practice  with  respect  to  determining  foreign  market  value 
of  goods  from  state-controlled  economies,  for  dumping  purposes,  i ti  a 
manner  which,  potentially  at  least,  could  place  a  severe  limitation  on 
the  ability  of  China  to  export  manufactured  goods  to  the  United 
States. 

The  amendment,  at  Section  321,  Chanter  2.  Title  ITT  of  the  Trade 
Act,  authorizes  the  Secretary  of  the  Treasury  to  find  the  foreign 
market  value  of  the  merchandise  on  the  basis  of  normal  costs,  expenses, 
and  profits  as  reflected  by  either  (1)  the  prices  at  which  such  or  - 
ilar  merchandise  produced  in  a  non-state-controlled-eeonoinv  country 
is  sold  either  for  consumption  in  the  home  market,  or  to  other  count  ries, 
or  (2)  on  the  basis  of  constructed  value  of  such  or  similar  merckandise 
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in  the  non-state-controlled-economy  country.  The  amendment  would 
even  permit  a  constructed  value  comparison  with  the  sales  price  of 
merchandise  produced  in  the  United  States  in  the  absence  of  an  ade- 
quate basis  for  comparison  in  other  non-state-control  economies.  The 
effect  of  this  new  provision  could  be  to  deny  United  States  market 
access  to  certain  Chinese  exports  by,  in  effect,  wiping  out  price  ad- 
vantages of  products  which  become  the  subject  of  a  dumping  com- 
plaint. Of  interest  in  this  regard  is  the  fact  that,  in  the  first  and  only 
case  thus  far  decided  by  the  International  Trade  Commission,  a  com- 
plaint that  the  PEC  had  dumped  cotton  work  gloves  in  the  United 
States  market  was  not  sustained. 

Whether  or  not  United  States-PEC  trade  would  increase  sub- 
stantially following  normalization  will  depend  on  several  factors, 
among  which  are  these : 

IMPORTS   FROM   THE   PRC 

1.  A  Department  of  Commerce  Study  has  concluded  that,  even  with 
MFN  tariff  treatment,  imports  from  the  PEC  would  likely  rise  only 
15-20  percent. 

2.  Present  problems  the  Chinese  have  encountered  with  respect  to 
marketing  in  the  United  States — pricing,  packaging,  styling,  compli- 
ance with  consumer  Drotection  laws — will  survive  normalization. 

3.  Even  with  MFN,  the  PEC  will  be  at  a  relative  disadvantage  to 
countries  which  enjoy  duty-free  access  to  the  United  States  market 
under  the  Generalized  System  of  Preferences ;  such  benefits  are  denied 
communist  countries. 

4.  The  PEC  has  available  no  present  products,  raw  or  finished,  which 
are  required  by  the  United  States  in  any  significant  volume. 

EXPORTS  TO  THE  PRC 

1.  Some  products,  equipment  and  know-how  available  from  the 
United  States  can  be  very  important  to  the  PEC — but  since  most  of 
this  can  be  obtained  elsewhere,  the  Chinese  are  more  likely  to  base 
purchases  on  price,  delivery  and  quality  considerations  than  on  politi- 
cal factors. 

•2.  Japan  lias  significant  advantages  over  the  United  States  as  a  PEC 
trading  partner.  The  fact  that  the  Japanese  are  China's  largest  single 
customer  and  supplier  has  less  to  do  with  the  politics  of  normalization 
than  to  the  overriding  facts  of  mutual  trade  needs  and  geographical 
proximity.  Countries  who  early  recognized  the  PEC  and  severed  rela- 
tions with  the  ROC,  such  as  the  United  Kingdom,  France,  the  Nether- 
lands, and  Denmark,  have  not  been  "rewarded"  in  trade  matters  to 
any  significant  degree. 

3.  The  PEC,  unless  it  radically  changes  its  economic  and  idealogical 
priorities,  will  never  be  a  major  market  for  United  States  consumer 
goods. 

In  summary,  Hie  expectation  of  substantially  increased  trade  upon 
the  establishment  of  normal  United  States— PEC  relations  is  unreal- 
istic and.  therefore,  commercial  expectations  also  should  not  be  a 
significant  reason  for  the  United  States  to  seek  full  diplomatic 
relations. 
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Remarks  of  Vance  Hyndman9 


Mr.  Hyndman  questioned  whether  there  was  much  to  be  gained  fit 
a  present  from  full  normalization  of  relal  ions  with  t  he  People's  Republic 
of  China  (PRC).  We  presently  had  ongoing  relations  of  a  kind  with 
the  PRC.  Congress  was  in  fact  rather  comfortable  with  the  ambiguities 
in  the  present  relationship.  We  were  getting  consultation  with  the 
;  PRC  on  a  wide  range  of  issues  of  importance  to  the  United  States, 
and  there  was  not  much  more  to  be  gained  by  recognition  of  the  PRC, 
particularly  if  that  involved  derecognition  of  the  Republic  of  China 
i(ROC)  and  lapse  of  the  Mutual  Defense  Treaty.  As  to  possible  trade 
dvantages,  these  advantages  were  somewhat  elusive.  The  recent  wheat 
►urchase  by  the  PRC  would  appear  to  have  demonstrated  that  the 
*RC  would  buy  from  the  United  States  whenever  it  was  to  its  advan- 
tage to  do  so. 

There  were  also  strategic  considerations.  Although  these  were  not 
n  fact  "legal  implications"  of  recognition  they  were  important.  Both 
?  the  annual  report  of  General  Brown  of  the  Joint  Chiefs  of  Staff  on 
(January  20, 1978  and  the  annual  report  of  Secretary  of  Defense  Brown 
:on  February  2,  1978  indicated  that  improved  relations  with  the  PRC 
could  be  an  important  counterweight  in  United  States  relations  with 
the  U.S.S.R.,  and  would  increase  regional  stability  as  well. 
States  and  the  PRC  on  a  wide  range  of  issues  of  major  global  interest, 
ihere  was  no  reason  to  rush  to  meet  the  PRC's  three  conditions  for 
full  normalization.  This  would  be  especially  unwise  in  light  of  the 
•somewhat  doubtful  advantages  of  full  normalization  in  terms  of 
trade,  security  and  access  to  diplomatic  channels. 

The  dangers  of  rushing  to  meet  those  conditions  were  also  not 
pecifically  legal,  but  were  rather  political  in  nature.  Many  members 
)f  Congress  simply  would  not  accept  any  process  of  normalization 
which  involved  a  threat  to  the  ROC.  The  United  States  had  eco- 
lomic  interests  in  the  ROC.  It  was  a  government  the  United  States 
supported  now  for  almost  30  years.  There  exist  also  the  fear  that 
ROC  citizens  could  suffer  greatly  upon  any  takeover  by  the  PRC. 

What  then  might  be  the  view  of  the  PRC  on  the  question  of  full 
normalization?  It  did  not  appear  to  Mr.  Hyndman  to  be  a  very  high 
priority  from  the  PRC's  point  of  view.  Certainly,  if  their  leaders 
were  asked — as  they  often  were  by  officials  and  the  press  alike — 
whether  the  PRC  wanted  full  normalization,  they  would  reply  that  the 
PRC  did  desire  normalization,  and  that  the  Taiwan  issue  was  crucial 
in  that  regard.  However,  it  was  Mr.  Hyndman's  view  that  the  PRC 
was  in  no  hurry  to  achieve  full  normalization  in  its  relations  with 
the  United  States. 

The  reason  for  this  hesitancy  was  partially  cultural.  There  was  a 
continuing  theme  in  Chinese  history,  that  foreigners  should  be  kept 
at  a  distance.  Ironically,  in  the  1950s  this  attitude  was  looked  upon 
with  distrust  by  the  West.  The  question  was  raised  whether  this  atti- 
tude indicated  that  the  PRC  could  not  deal  in  foreign  relations  in  a 
modern  sense. 

In  China  today  the  papers  were  often  discussing  the  question  of 
the  problems  which  might  arise  in  dealing  with  Western  technology. 


9  Staff    Consultant,     International     Relations     Committee,     United     States     House    of 
Representatives. 
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The  question  was  asked,  whether  the  reception  of  Western  tech- 
nology would  dilute  the  Revolutionary  spirit.  This  contemporary 
attitude  in  the  PRC  was  not  unlike  that  found  in  China  at  the  turn 
of  the  century. 

Turning  to  the  Taiwan  question,  Mr.  Hyxdman  perceived  that  there 
was  a  continuing  need  for  security  to  be  maintained  there.  He  saw  no 
reason  to  assume  that  the  ROC  might  not  choose  an  independent 
path  if  relations  between  the  United  States  and  the  PRC  normalized. 
Some  Congressmen  had  expressed  interest  in  the  possibility  that  the 
people  of  the  ROC  might  exercise  the  right  of  self-determination  at 
some  time  in  the  future.  Given  the  fact  that  the  history  of  United 
States  relations  with  China  had  been  ambiguous  at  best,  Mr.  Hynd- 
man  thought  that  it  would  not  be  surprising  if  full  normalization  of 
relations  between  the  United  States  and  the  PRC  took  20  to  50 
years  to  achieve. 

Discussion 

The  Chairman  suggested  that  a  brief  summary  statement  by  each 
panelist  might  be  helpful  in  initiating  the  discussion  from  the  floor. 
Professor  Cohen  agreed  with  the  general  principle  that  the  process 
of  normalization  should  not  be  rushed,  but  pointed  out  that  almost 
30  years  had  already  passed  since  the  PRC  had  come  into  being.  As  to 
trade,  Professor  Coiiex  felt  that  it  was  important  for  political 
reasons.  He  noted  that  Japan  was  getting  a  tremendous  share  of  the 
PRC  trade  at  the  present  time. 

He  acknowledged  that  trade  might  increase  even  without  full 
normalization.  Nevertheless,  the  PRC  had  consistently  said  that  it 
could  not  wait  indefinitely  for  normalization.  There  were  strategic 
costs  for  the  United  States  in  lengthy  delays.  Normalization  might 
not  come  within  the  next  year  or  the  year  after  that,  but  it  must 
come  soon.  As  to  Professor  Chiu's  remarks,  Professor  Cohen  noted 
that  the  official  ROC  view  on  the  Taiwan  question  regarded  the  island 
as  having  finally  been  reincorporated  into  China  on  October  25,  1945, 
when  it  took  possession  of  the  island  in  the  name  of  the  Government 
of  China.  Professor  Cohen  noted  that  Professor  Chiu's  argument 
appeared  to  rest  partially  on  the  different  assumption  that  the  ROC 
did  not  formally  retake  the  island  until  1952,  Professor  Cohen  noted 
that  the  PRC  view  was  the  same  as  the  ROC  view  on  the  Taiwan 
question:  The  island  became  part  of  the  one  China  in  1945.  Would 
the  ROC  now  shift  its  view  to  that  of  Professor  Chiu.  The  advantage 
to  it  of  doing  so  was  that  this  would  preclude  the  PRC  from  claim- 
ing title  to  Taiwan  by  virtue  of  the  ROC's  preceding  integration  of 
the  island,  since  the  PRC  had  regarded  the  1952  ROC-Japan  peace 
l  reaty  as  void. 

Professor  Chiu  disagreed  with  Professor  Cohen's  view,  and  re- 
ferred to  the  arguments  presented  during  his  original  remarks.  In- 
deed, it  would  appear  that  it  was  the  PRC  which  was  shifting  its 
position.  From  1955  until  1971.  it  insisted  that  nothing  could  be 
done  with  respect  to  the  normalization  of  relations  with  the  West 
unless  the  Taiwan  question  was  resolved.  Since  1971  that  rigid  posi- 
tion had  obviously  changed.  Nor  should  we  rely  on  any  United  States 
diplomatic  leverage  in  Peking  in  the  hope  of  resolving  difficulties 
between  the  PRC  and  the  ROC.  The  United  States  simply  did  not 
have  that  kind  of  leverage. 
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Professor  Cmu  noted  that  the  U.S.S.R.  had  an  alliance  deity 
with  and  gave  aid  to  Peking,  yet  it  obviously  continued  to  have 
difficulties  in  its  relations  with  the  PRC. 

Mr.  Theroux  took  note  of  the  costs  involved  to  the  PRC  in  the 
PRC's  insistence  upon  the  three  conditions  for  normalization.  In- 
stability in  the  Pacific  would  continue.  There  was  the  possibility 
that  Taiwan  would  unilaterally  establish  itself  as  an  independent 
entity  outside  of  the  one  China/two  China  problem.  There  was  a 
loss  of  trade  in  technological  goods  and  know-how.  There  was  the 
risk  of  a  United  States-U.S.S.R.  accommodation.  The  Japanese  prob- 
ably did  not  want  the  United  States  to  solve  the  problem  of  its 
relations  with  the  PRC  in  the  same  way  in  which  Japan  itself  did. 
of  1  There  also  remained  the  impediment  of  the  present  United  States 
concern  with  human  rights,  which,  as  matters  of  policy  and  domestic 
public  opinion,  might  seriously  affect  any  attempt  at  normalization. 

Mr.  Hyndman  noted,  however,  that  it  was  unlikely  that  Cong] 

would  refuse  recognition  for  human  rights  policy  reasons  alone.  This 

was  so  because  it  was  perceived  that  it  was  desirable  to  have  access 

to  the  PRC  government  if  such  concerns  were  ever  to  be  effectively 

addressed. 

A  question  from  the  floor  raised  the  issue  of  the  nature  of  the  Shang- 
hai Communique.  It  would  appear  that  the  communique  was  in  some 
sense  an  ''executive  compact."  Since  1974,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  had  recognized  that  an  executive 
compact  had  legal  impact.  Professor  Cohen  agreed  with  these  com- 
ments ;  the  communique  was  sufficiently  specific  in  its  terms  to  be  con- 
sidered an  executive  agreement.  Professor  Cohen  noted  that  he  had 
not  heard  the  President's  statement  referred  to  by  Mr.  Theroux.  How- 
ever, if  something  had  been  agreed  to  in  the  communique,  then  it  was 
agreed  to  without  Congressional  participation.  Could  it  be  imple- 
mented without  Congressional  participation?  If  the  Goldwater  view 
had  any  validity,  then  one  must  ask :  What  kind  of  Congressional  par- 
ticipation was  necessary  to  implement  the  communique  and  abrogate 
the  treaty  ?  If  Senate  advice  and  consent  were  necessary,  then  the  re- 
quirement was  a  difficult  one  which  required  a  two-thirds  affirmative 
vote  in  the  Senate.  If  only  Congressional  approval,  in  the  nature  of  a 
joint  resolution,  were  required,  then  a  simple  majority  would  be  suf- 
ficient. 

Professor  Cmu  argued  that  the  communique  might  be  an  agreement 
at  the  international  level,  but  as  a  matter  of  domestic  law  it  was  not.  It 
did  not  appear  in  Treaties  in  Force.  Termination  of  a  treaty  involves 
the  abrogation  of  a  part  of  the  supreme  law  of  the  land,  Professor 
Chiu  expressed  serious  doubts  whether  the  President,  acting  alone, 
could  abrogate  treaties  such  as  those  between  the  United  States  and 
the  ROC. 

The  question  was  raised  from  the  floor  concerning  the  power  of  the 
President  to  conduct  foreign  affairs.  The  most  that  could  be  said 
about  the  mutual  defense  treaty  was  that  it  was  for  the  President  to 
decide  whom  to  recognize,  not  Congress.  Professor  Cohen  agreed 
that  the  mutual  defense  treaty  was  with  the  Government  of  the  State 
of  China.  If  the  United  States  recognized  the  PRC  as  that  government, 
then  it  would  be  for  the  PRC  to  decide  whether  to  allow  the  treaty  to 
lapse.  Even  if  the  treaty  was  only  meant  to  pertain  to  Taiwan  and  the 
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Pescadores,  a  portion  of  the  territory  of  the  State  of  China,  it  was  still 
a  treaty  made  with  that  State. 

Mr.  Hyxdman  cautioned  that  Congress  could  take  punitive  meas- 
ures if  the  President  were  not  careful  in  resolving  the  issue  of  United 
States  relations  with  the  PRC  and  the  ROC.  Whether  or  not  abroga- 
tion of  the  treaty  was  a  strictly  Presidential  function,  Congress  could 
still  deny  appropriations  for  an  embassy  in  Peking,  for  example,  if  it 
were  dissatisfied  with  the  way  in  which  the  issues  had  been  resolved 
by  the  President. 

The  question  was  then  raised  whether  the  principle  of  rebus  sic 
stantibus  did  not  apply  to  the  problem  of  the  possible  lapse  of  the  1954 
Mutual  Defense  Treaty.  Parallel  cases  were  cited;  the  lapse  of  con- 
cordats between  the  Holy  See  and  various  states  in  1861,  and  the  lapse 
of  "cultural  agreements"  entered  into  in  the  1930s  by  Germany.  Should 
not  the  principle  operate  to  dissolve  treaty  commitments  with  the  ROC 
once  the  United  States  recognizes  the  PRC  ?  Professor  Chitj  did  not 
think  that  the  matter  could  be  so  easily  disposed  of.  He  referred  to  the 
problem  of  the  status  of  East  Germany.  It  was  still  not  clear  whether 
it  was  or  was  not  covered  by  treaties  entered  into  by  the  former  Ger- 
man Republic. 

Professor  Cohen  suggested  that  practice  had  shown  that  the  ques- 
tion of  the  status  of  preexisting  commitments  usually  did  not  surface 
during  normalization.  The  matter  was  resolved  afterwards,  usually 
through  informal  talks.  This  had  been  the  case  when  Australia  recog- 
nized the  PRC.  He  also  cited  the  example  of  informal  relations  be- 
tween the  ROC  and  Canada,  the  Philippines  and  France.  In  the  case 
of  Japan,  the  PRC  had  insisted  that  the  1952  Peace  Treaty  between 
the  ROC  and  Japan  was  bogus,  that  it  was  void  ab  initio.  Japan  re- 
sisted this  approach.  After  normalization,  however,  it  was  generally 
believed  that  treaty  relations  between  Japan  and  the  ROC  had  in  fact 
lapsed ;  Japan  was  free  to  make  informal  arrangements  with  the  ROC. 
Professor  Chiu  disagreed,  and  argued  that  this  approach  to  treaty  re- 
lations did  not  comply  with  the  Vienna  Convention,  which  was  gener- 
ally declarative  of  customary  principles  of  international  law  on  the 
subject  of  treaties.  He  speculated  as  to  how  this  approach  would  apply 
to  a  situation  like  the  Middle  East,  where  the  Arab  states  did  not  rec- 
ognize the  existence  of  Israel  as  a  state.  Did  this  failure  to  recognize 
deprive  Israel  of  its  international  personality?  Professor  Cohen  re- 
plied by  noting  that  the  situation  was  considerablv  different  in  the 
PRC  case,  since  here  derecognition  of  the  ROC  would  leave  no  vacuum. 
There  was  a  successor  government. 

The  question  was  raised  concerning  Professor  Ctttf's  remarks  about 
the  ROC's  obligations  under  the  Nuclear  Non-Proliferation  Treaty. 
Professor  Chiu  acknowledged  that  the  ROC  had  ratified  the  Treaty. 
How,  then,  could  ho.  suggest  that  the  ROC  might  be  free  to  make  nu- 
clear weapons  at  some  time  after  recognition  of  the  PRC  occurred? 
Professor  Cnir  explained  that,  under  the  reasoning  of  Professor  Co- 
hen, the  underlying  premise  was  that  the  ROC  would  have  no  inter- 
national legal  personality  after  the  recognition  of  the  PRC.  Treaties 
purportedly  entered  into  by  the  ROC  were  in  fact  treaties  entered  into 
by  the  Government  of  China.  If  the  PRC  should  be  recognized,  then 
i(  would  be  the  Government  of  China,  and  it  would  be  for  that  Govern- 
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ment  to  take  on  the  treaty  relations  of  the  sovereign,  Professor  Chtd 
argued,  that  from  that  moment  on  the  ROC  would  not  be  bound  by 
any  treaty  responsibilities. 
The  question  was  then  raised  whether  the  Export-Imporl    Bank 

rogaj  could  not  extend  facilities  to  the  PRC  without  full  normalization  of 
relations  between  the  United  States  and  the  PR<  J.  Mr.  Theri  »r.\  agreed 

ifit  that  such  facilities  did  not  depend  upon  the  existence  of  full  normal- 
izations, but  the  Congress  would  expect  certain  requirements  to  be  ful- 
filled within  the  terms  of  the  Bank's  mandate.  These  requirements 
could  hold  up  the  situation  just  as  long  as  the  normalization  issue. 

The  question  was  asked  whether  there  was  much  of  a  chance  of  a 
plebiscite  on  Taiwan.  Would  the  people  there  want  it  \  Professor  Chtd 
noted  that  the  United  States  appeared  to  have  discouraged  any  such 
move.  If  a  plebiscite  occurred,  the  PRC  would  undoubtedly  think  that 
it  had  been  promoted  by  the  United  States  in  an  attempt  to  evade  the 
"one  China"  issue.  There  was  a  problem  of  an  identity  crisis  among 
the  people  on  Taiwan,  and  it  would  be  difficult  to  tell  whether  they 
would  want  a  plebiscite  now.  In  any  event  the  PRC  would  reject  any 
such  plebiscite  as  invalid.  Mr.  Hyndman  noted  that  there  did  appear 
to  be  more  talk  on  Taiwan  on  this  issue.  A  process  of  assimilation  of 
the  Taiwanese  also  seemed  to  have  begun.  Professor  Cohen  was  of  the 
view  that  such  a  plebiscite  could  be  a  nightmare  for  United  States 
policy  toAvards  the  PRC.  The  ROC's  legitimacy  is  grounded  on  the 
theory  that  it  was  the  government  of  all  China :  it  did  not  seem  likely 
that  it  would  take  the  plebiscite  route.  In  any  event,  what  was  needed 
now  was  a  gradual  evolution  of  events,  not  a  dramatic  change  of  policy 
like  a  plebiscite. 

The  question  was  again  raised  concerning  Professor  Chiu's  view 
of  the  status  of  the  Shanghai  Communique.  He  had  argued  that  the 
communique  was  not  an  international  agreement  because  it  was  not 
in  Treaties  in  Force.  However,  only  treaties  appear  in  Treaties  in 
Force;  there  were  also  executive  agreements,  compacts  and  similar 
instruments.  Professor  Chit;  responded  by  arguing  that  though  the 
communique  might  or  might  not  appear  to  be  a  binding  agreement  in 
international  law ;  for  domestic  purposes  it  was  not  and  the  Treaties  in 
Force  included  not  just  treaties  but  also  executive  agreements.  He 
went  on  to  argue  that  once  the  PRC  were  recognized,  the  question 
would  inevitably  arise  concerning  the  international  status  of  Taiwan. 
The  comment  was  made  from  the  floor  that  the  ROC  would  certainly 
remain  a  state  for  purposes  of  its  international  obligations,  as  long  as 
it  met  the  criteria  of  statehood.  Domestic  limitations  in  terms  of  its 
standing  to  sue,  and  the  like,  in  United  States  courts  could  not  deter- 
mine the  ROC's  international  obligations. 

Michael  P.  Malloy,10 

Reporter. 

10  Office  of  Foreign  Assets  Control,  United  States  Department  of  the  Treasury. 


PRESIDENT  CARTER'S  STATEMENT  OF  INTENTION  TO 
GRANT  DIPLOMATIC  RECOGNITION  TO  THE  PRC 

December  15.  1978 


Following  is  the  text  of  President  Carter's  speech  in  Washington,  as 
made  public  by  the  White  House,  on  nomializing  relations  with  China. 

Good  evening.  I  would  like  to  read  a  joint  communique  which  is 
being  issued  simultaneously  in  Peking  at  this  moment  by  the  leaders  of 
the  People's  Republic  of  China. 

"Joint  Communique  on  the  Establishment  of  Diplomatic  Relations 
Between  the  United  States  of  America  and  the  People's  Republic  of 
China.  Jan.  1,  1979. 

"The  United  States  of  America  and  the  People's  Republic  of  China 
have  agreed  to  recognize  each  other  and  to  establish  diplomatic  rela- 
tions as  of  Jan.  1,1979. 

"The  United  States  of  America  recognizes  the  Government  of  the 
People's  Republic  of  China  as  the  sole  legal  Government  of  China. 
Within  this  context,  the  people  of  the  United  States  will  maintain  cul- 
tural, commercial  and  other  unofficial  relations  with  the  people  of 
Taiwan. 

"The  United  States  of  America  and  the  People's  Republic  of  China 
reaffirm  the  principles  agreed  on  by  the  two  sides  in  the  Shanghai 
Communique  and  emphasize  once  again  that: 

"TfBoth  wish  to  reduce  the  danger  of  international  military  conflict. 

"* "Neither  should  seek  hegemony  in  the  Asia-Pacific  region  or  in  any 
other  region  of  the  world  and  each  is  opposed  to  efforts  by  any  other 
country  or  group  of  countries  to  establish  such  hegemony. 

"rNeither  is  prepared  to  negotiate  on  behalf  of  any  third  party  or  to 
enter  into  agreements  or  understandings  with  the  other  directed  at 
other  states. 

"The  United  States  of  America  acknowledges  the  Chinese  position 
that  there  is  but  one  China  and  Taiwan  is  part  of  China. 

"rBoth  believe  that  normalization  of  Sino-American  relations  is  not 
only  in  the  interest  of  the  Chinese  and  American  peoples  but  also  con- 
t  ributes  to  (he  en  use  of  peace  in  Asia  and  the  world. 

"The  United  States  of  America  and  the  People's  Republic  of  China 
will  exchange1  ambassadors  and  establish  embassies  on  March  1,  1979." 

"Historic  Agreement" 

Yesterday,  (he  United  States  of  America  and  the  People's  Republic 
of  China  reached  this  final  historic  agreement. 

( )n  Jan.  1.  11)79.  our  two  Governments  will  implement  full  normaliza- 
( ion  of  diplomat  ic  relal  ions. 

As  a  nation  of  gfifted  people  who  comprise  one-fourth  of  the  popu- 
lation of  the  earth,  China  plays  an  important  role  in  world  affairs — a 
role  !  hat  can  only  grow  more  important  in  (he  years  ahead. 

We  do  nol   undertake  this  important  step  for  transient  tactical  or 
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expedient  reasons.  In  recognizing  that  the  Government  of  the  People's 
Republic  is  the  single  Government  of  China,  we  are  recognizing  simple 
reality.  But  far  more  is  involved  in  this  decision  than  a  recognition  of 

reality. 

"Long  History  of  Friendship" 

Before  the  estrangement  of  recent  decades,  the  American  and  Chinese 
people  had  a  long  history  of  friendship.  We  have  already  begun  to  re- 
build some  of  those  previous  ties.  Now,  our  rapidly  expanding  relation- 
ship requires  the  kind  of  structures  that  diplomatic  relations  will  make 
possible. 

The  change  I  am  announcing  tonight  will  be  of  long-term  benefit  to 
the  peoples  of  both  the  United  States  and  China — and,  I  believe,  to  all 
the  peoples  of  the  world. 

Normalization — and  the  expanded  commercial  and  cultural  relations 
it  will  bring  with  it — will  contribute  to  the  well-being  of  our  own 
nation,  and  will  enhance  stability  in  Asia. 

Relations  Will  Benefit  the  World 

These  more  positive  relations  with  China  can  beneficially  affect  the 
world  in  which  we  and  our  children  will  live. 

We  have  already  begun  to  inform  our  allies  and  the  Congress  of  the 
details  of  our  intended  action.  But  I  wish  also  to  convey  a  special  mes- 
sage to  the  people  of  Taiwan,  with  whom  the  American  people  have 
had  and  will  have  extensive  close  and  friendly  relations. 

As  the  United  States  asserted  in  the  Shanghai  Communique  in  1972, 
we  will  continue  to  have  an  interest  in  the  peaceful  resolution  of  the 
Taiwan  issue. 

I  have  paid  special  attention  to  insuring  that  normalization  of  rela- 
tions between  the  United  States  and  the  People's  Republic  will  not 
jeopardize  the  well-being  of  the  people  of  Taiwan. 

Broad  Ties  With  Taiwan  Pledged 

The  people  of  the  United  States  will  maintain  our  current  com- 
mercial, cultural  and  other  relations  with  Taiwan  through  nongovern- 
mental means.  Many  other  countries  are  already  successfully  doing  so. 

These  decisions  and  actions  open  a  new  and  important  chapter  in 
world  affairs. 

To  strengthen  and  to  expedite  the  benefits  of  this  new  relationship 
between  the  People's  Republic  of  China  and  the  United  States,  I  am 
pleased  to  announce  that  Vice  Premier  Teng  has  accepted  my  invita- 
tion to  visit  Washington  at  the  end  of  January.  His  visit  will  give  our 
Governments  the  opportunity  to  consult  with  each  other  on  global  issues 
and  to  begin  working  together  to  enhance  the  cause  of  world  peace. 

These  events  are  the  result  of  long  and  serious  negotiations  begun 
by  President  Nixon  in  1972,  and  continued  by  President  Ford.  The  re- 
sults bear  witness  to  the  steady,  determined  bipartisan  effort  of  our  own 
country  to  build  a  world  in  which  peace  will  be  the  goal  and  the  re- 
sponsibility of  all  countries. 

The  normalization  of  relations  between  the  United  States  and  China 
has  no  other  purpose  than  this — the  advancement  of  peace. 

It  is  in  this  spirit,  at  this  season  of  peace,  that  I  take  special  pride  in 
sharing  this  news  with  you  tonight. 


[Foreign  Affairs  Memorandum  From:  Douglas  J.  Bennet,  Assistant 
Secretary  of  State.  December  1978] 

DIPLOMATIC  RELATIONS  WITH  THE  PEOPLE'S  REPUB- 
LIC OF  CHINA  AND  FUTURE  RELATIONS  WITH  TAIWAN 


History  of  Normalization 

President  Carter's  announcement  on  December  15  that  the  United 
States  and  the  People's  Kepublic  of  China  had  agreed  to  establish  full 
diplomatic  relations  was  the  culmination  of  long  negotiations  begun 
by  President  Nixon  and  continued  by  President  Ford.  In  the  Shanghai 
Communique,  issued  during  President  Nixon's  visit  to  Peking  in  1972, 
the  United  States  acknowledged  "that  all  Chinese  on  either  side  of  the 
Taiwan  Strait  maintain  there  is  but  one  China  and  that  Taiwan  is  a 
part  of  China."  In  that  document,  the  United  States  also  reaffirmed 
its  interest  in  a  peaceful  settlement  of  the  Taiwan  question  by  the 
Chinese  themselves.  The  two  sides  made  clear  that  normalization  of 
relations  was  their  common  goal. 

Soon  after  coming  into  office  President  Carter  endorsed  the  Shanghai 
Communique  and  stated :  ''Normalization  is  the  goal  of  our  policy. 
I  believe  that  the  United  States  and  the  People's  Republic  have  com- 
mon interests  in  many  places  in  the  world.  Given  these  and  our  bi- 
lateral interests,  I  look  forward  to  strengthened  cooperation  between 
our  two  countries." 

The  administration's  China  policy  has  embodied  three  aims:  (a)  to 
enhance  our  consultative  relations  on  matters  of  common  international 
concern;  (b)  to  expand  our  bilateral  relations;  and  (c)  to  establish 
normal  diplomatic  relations.  The  administration  has  been  prepared 
to  move  forward  in  any  of  these  areas  at  an  appropriate  pace,  while 
making  clear  that  U.S.  relations  were  not  directed  against  any  third 
party,  and  that  the  United  States  retained  an  interest  m  the  peaceful 
and  prosperous  future  of  the  people  of  Taiwan. 

During  the  past  year  China,  under  the  leadership  of  Premier  Hua 
Kuo-feng  and  Vice"  Premier  Teng  Hsiao-p'ing,  has  moved  rapidly  to 
carry  out  an  ambitious  program  of  modernization  and  expanded  con- 
tacts with  the  West.  Domestically.  Peking  has  acted  to  rectify  the 
damage  to  its  political  and  economic  structure  caused  by  the  Cultural 
Revolution.  Chinese  leaders  have  traveled  extensively  abroad.  The 
PRC  lias  recently  concluded,  for  example,  economic  agreements  with 
the  European  Community  and  Japan  and  a  Peace  and  Friendship 
Treaty  with  Japan. 

Our  relationships  with  the  PRC  have  expanded  rapidly  in  the  past 
('»  months.  We  have  agreed  to  joint  projects  in  energy,  space,  medicine. 
agriculture  and  other  fields.  The  first  of  what  is  expected  to  be  more 
than  500  Chinese  students  and  research  scholars  have  begun  arriving 

(322) 


323 

n  this  country,  and  American  students  will  soon  leave  for  ( 'lima.  Ai 
east  six  U.S.  oil  firms  arc  negotiating  with  the  PRC  for  cooperal 
exploration  of  China's  off-shore  oil  reserves.  Trade  with  the   PRC 

nore  than  tripled  this  year  over  last  to  exceed  si  billion,  and   I  ,S 
ryain  sales  will  exceed  $600  million.  ( Jhina's  foreign  purchases  be<  ween 

low  and  1985  are  expected  to  reach  $80  billion. 

In  August  of  1977  Secretary  Vance  visited  Peking  for  exploratory 
alks  on  normalization  with  the  new  Chinese  leadership.  Secretary 
Tance  also  met  with  the  Chinese  Foreign  Minister  in  New  York  that 
■11.  He  and  Dr.  Brzezinski  met  on  many  occa-ion-  with  the  chief  of 
he  Chinese  Liaison  Office  here.  During  Dr.  Brzezinski's  \  i-it  to  Peking 
n  May  of  this  year,  the  United  States  indicated  that  Ambassador 
Leonard  Woodcock.  Chief  of  the  Liaison  Office  in  Peking,  was  ready 
o  begin  serious  discussions  with  Foreign  Minister  Huang  Tina  to  see 
whether  normalization  could  be  achieved  on  mutually  acceptable  term-. 

Throughout  the  discussions,  the  President  felt  he  had  to  reach 
,  clear  understanding  with  the  Chinese  on  three  important  issues: 
'1)  unofficial  American  presence  in  Taiwan  after  normalization: 
'2)  the  substance  of  the  American  commercial,  cultural  and  other 
Illations  with  Taiwan  after  normalization:  and  C>)  our  respective 
xpectations  concerning  the  future  of  Taiwan. 

Both  sides  were  aware  that  the  Taiwan  issue  was  the  major  >t  uni- 
ting block  to  normalization.  President  Carter  was  willing  to  pursue 
lormalization  only  within  the  framework  of  our  expectations  for 
peaceful  resolution  of  the  Taiwan  question  by  the  Chinese  on  both 
ides  of  the  Taiwan  Strait.  He  made  clear  that  the  administration 
nust  be  confident  of  a  peaceful  and  prosperous  future  for  the  people 
)f  Taiwan.  The  President,  who  personally  approved  all  instructions 
X)  Ambassador  Woodcock,  met  with  the  Chinese  Liaison  Office  Chief, 
Embassador  Chai,  on  September  19.  In  that  meeting,  as  in  other  dis- 
cussions of  this  vital  matter,  the  President  left  no  doubt  that  Taiwan 
l'acl  to  be  able  to  purchase  selected  defensive  weapons  in  the  United 
States. 

In  early  November,  we  offered  the  PRC  a  draft  of  a  possible  joint 
communique.  After  further  negotiations  Ambassador  Woodcock'  was 
nvited  to  meet  with  Vice  Premier  Teng  Hsiao-p'ing  on  December  13. 
This  was  the  crucial  meeting.  Teng  indicated  that  the  PRC  was  pre- 
pared to  normalize  on  the  basis  of  a  position  acceptable  to  the  United 
States.  After  further  discussions  with  Teng.  the  two  -ides  agreed  on 
he  December  15  announcement. 

The  Joint  Communique  announcing  the  establishment  of  diplomatic 
•elations  reaffirms  the  principles  agreed  on  by  the  two  governments  in 
'he  Shanghai  Communique,  and  while  acknowledging  the  Chinese 
position  that  there  is  but  one  China  and  Taiwan  is  pail  of  China, 
stated  that  "the  people  of  the  United  States  will  mamtian  cultural, 
commercial,  and  other  unofficial  relations  with  the  people  of  Taiwan." 
simultaneously  with  the  communique,  the  United  States  issued  a  for- 
mal statement  of  which  the  Chinese  were  aware  in  advance,  expressing 
l>ur  confidence  that  the  people  of  Taiwan  face  a  peaceful  and  pros- 
)erous  future  and  stating  that  the  United  States  "com  inues  to  have  an 
nterest  in  the  peaceful  resolution  of  the  Taiwan  issue1  and  expects 
hat  the  Taiwan  issue  will  be  settled  peacefully  by  the  Chinese  thorn- 
elves."  The  parallel  Chinese  statement,  released  simultaneously,  reaf- 
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finned  the  PRC  position  that  the  way  of  reunifying  the  country  is 
"entirely  China's  internal  affair."  It  did  not  contradict  the  U.S.  stand 
on  a  peaceful  settlement  of  the  Taiwan  question.  (Texts  of  the  com- 
munique and  statements  are  attached.) 

The  United  States  also  stated  that  it  is  terminating  the  Mutual 
Defense  Treaty  in  accordance  with  its  provisions;  the  United  States  is 
not  abrogating  the  treaty.  On  January  1.  1979.  the  United  States  will 
give  Taiwan  1  year  notice  of  intent  to  terminate. 

In  the  course  of  negotiations  on  normalization  the  United  States 
repeatedly  emphasized  its  concern  for  the  well  being  of  the  people  of 
Taiwan,  and  it  made  clear  its  intention  to  continue  the  sale  of  defen- 
sive weapons  to  Taiwan  on  a  restrained  basis  after  termination  of  the 
defense  treaty.  Premier  Hua  Kuo-feng,  in  his  press  conference  on 
December  16,  made  the  following  statement  on  the  subject:  "The 
United  States  side  mentioned  that  it  would  continue  to  sell  arms  to 
Taiwan  for  defense  purposes  after  the  normalization.  We  can  abso- 
lutely not  agree  to  this.  During  the  discussions,  we  made  our  position 
clearly  on  many  occasions.  On  this  question,  continued  sale  of  arms 
to  Taiwan  after  normalization  does  not  conform  to  the  principles  of 
normalization,  is  detrimental  to  a  peaceful  settlement  of  the  Taiwan 
question  and  will  exercise  unfavorable  influence  on  peace  and  stability 
in  the  Asia-Pacific  region  and  the  rest  of  the  world.  The  two  sides 
had  differing  views,  but  nevertheless,  the  joint  communique  was 
reached." 

Under  the  terms  of  the  Communique  formal  diplomatic  relations 
between  the  United  States  and  the  People's  Republic  of  China  will  be 
established  on  January  1,  1979,  and  diplomatic  relations  with  the  Re- 
public of  China  will  be  terminated.  On  March  1.  1979,  the  United 
States  and  the  People's  Republic  of  China  will  establish  embassies  in 
each  other's  capitals  and  exchange  Ambassadors. 

Remaining  U.S.  military  personnel  in  Taiwan — down  to  about  700 
noncombat  personnel  from  the  10.000  there  when  the  Shanghai  Com- 
munique was  issued — will  be  removed  from  the  island  before  the  end  of 
April.  The  whole  process  of  readjusting  our  relations  with  Taiwan 
can  be  completed  by  the  end  of  1979.  Vice  Premier  Teng  Hsiao-p'ing 
will  visit  Washington  on  January  29. 

Futuke  Relations  With  Taiwan 

U.S.  interest  in  the  peaceful  resolution  of  the  Taiwan  question  was 
a  key  element  of  the  U.S.  statement  in  the  Shanghai  Communique 
of  February  1972.  It  has  remained  at  the  heart  of  the  U.S.  position. 

President  Carter  emphasized  in  his  statement  of  December  15  that 
he  has  paid  special  attention  to  insuring  that  normalization  of  rela- 
tions between  the  United  States  and  the  People's  Republic  of  China 
will  not  jeopardize  the  well-being  of  the  people  of  Taiwan.  This 
was  a  point  he  made  at  the  outset  of  his  administration  and  which 
has  been  central  to  the  negotiations  ever  since.  The  fact  that  normaliza- 
tion has  taken  so  long  to  achieve  attests  to  the  difficulty  of  reconciling 
this  concern  with  Peking's  view  that  resolution  of  the  Taiwan  question 
is  an  internal  Chinese  matter. 

Security. — An  important  component  of  Taiwan's  security  has  been 
bo  maintain  modern  military  forces  and  to  have  adequate 
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7 j  armaments  for  its  self-defense.  Over  tho  years,  the  United  Sta 
::--i  rihas  given  Taiwan  access  to  carefully  chosen  defensive  military  equip- 
;  ment.  The  United  States  will  continue  this  policy  after  the  termina- 

i  tion  of  tlie  defense  treaty. 
:ij  China  has  compelling  reasons  not  to  seek  a  military  settlement  of 
blithe  Taiwan  issue.  China's  self-interest  lies  in  constructive  relations 
with  the  United  States,  Japan  and  other  nations  of  the  world.  The 
PRC  has  a  major  stake  in  avoiding  actions  th^t  would  put  those 
ii:Ji relationships  at  grave  risk,  particularly  as  it  devotes  its  primary  ai- 
de of  Itention  to  modernization.  Furthermore  China  has  major  concerns  for 
efa  military  threat  elsewhere. 

The  PRC  does  not  have — and  for  the  foreseeable  future  will  not 
have — the  military  capability  of  taking  Taiwan  by  force.  Although 
1  Peking  has  enormous  land  forces  and  a  large  air  force,  their  tech- 
nological level  is  low.  It  also  has  a  4,500  mile  border  with  the  Soviet 
Union  along  which  the  U.S.S.R.  has  deployed  44  divisions,  plus  air 
and  other  support  units.  Facing  Taiwan,  Peking  has  about  900  air- 
craft—mostly MIG  15, 17  and  19's. 

These  air  units  are  short  range,  and  Peking  has  yet  to  deploy  air- 
to-air  missiles  for  their  use.  The  PRC  navy  is  mostly  a  coastal  defense 
force,  although  it  does  have  a  submarine  warfare  capability.  The 
PRC  does  not  have  an  amphibious  attack  capability,  nor  are  there 
signs  it  is  trying  to  develop  one.  Since  1949  the  PRC  has  built  only 
one  LST. 

Taiwan's  armed  forces  are  much  smaller  (it  has  onlv  l/50th  the 
poulation  of  the  mainland),  but  they  are  far  more  modern  and  are 
deployed  in  strong  defensive  positions.  The  Army  has  about  335,000 
men,  the  Air  Force  75,000  and  the  Navy  70,000.  The  air  defense 
capability  rests  upon  a  mixture  of  surface-to-air  missile  battalions 
(Improved  Hawk  and  Nike-Hercules),  and  an  interceptor  fleet  of  300 
aircraft  (FlOO's,  F-104's  and  F-5E's).  These  latter  are  fitted  with 
late  model  air-to-air  missiles  (AIM  9- J)  and  as  weapons  systems  are 
far  more  modern  than  anything  the  PRC  can  deploy.  Taiwan  has 
recently  installed  the  Hughes  Semi-Automated  Air  Defense  radar 
system,  augmented  by  mobile  radars  for  extra  insurance  against  sur- 
prise attack.  It's  command-and-control  system  is  far  more  advanced 
than  the  PRC's,  as  are  its  electronic  counter-measures  and  counter 
counter-measure  capabilities. 

Economic  prospects. — The  economy  of  Taiwan  is  sound.  Foreign 
exchange  reserves  amount  to  almost  $7  billion  and  its  people  enjoy 
:-, ■■.  the  third  highest  per  capita  GNP  in  Asia.  Taiwan's  total  foreign 
trade  is  forecast  at  about  $23.3  billion  for  1978  of  which  the  United 
States  will  have  roughly  one  third  or  $7.3  billion.  A  number  of  major 
U.S.  corporations  presently  do  business  in  Taiwan,  and  are  expected 
to  continue  to  do  so.  These  include  such  major  banks  as  Bank  of 
America.  Chase  Manhattan  Bank,  Citicorp,  and  American  Express; 
major  U.S.  industrial  firms  include  Ford,  RCA,  Union  Carbide, 
Zenith  and  Coming  Glass.  There  is  every  reason  to  believe  U.S.  eco- 
nomic ties  to  Taiwan  will  continue  to  grow.  For  example,  Japan's 
trade  with  Taiwan  grew  over  233  percent  since  they  normalized  rela- 
tions with  the  PRC;  Australia's  grew  by  370  percent;  and  Canada's 
by  539  percent.  Taiwan's  underlying  economic  strength  and  the  politi- 
cal and  social  cohesion  and  stability  will  permit  ''business  as  usual." 
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A  continuing  relationship. — As  the  President  made  clear,  the  people 
of  the  United  States  will  maintain  their  current  commercial,  cultural 
and  other  relations  with  Taiwan  through  nonomcial  means.  Excepi 
for  the  defense  treaty,  we  expect  all  other  treaties  and  agreements 
with  Taiwan  to  remain  in  force,  until  any  necessary  substitute  ar- 
rangements are  reached.  The  PRC  is  aware  that  this  is  our  intention  j 
This  will  permit  the  continuation  on  an  unofficial  basis  of  the  many 
mutually  beneficial  relations  the  American  people  and  the  people  oil 
Taiwan  now  enjoy.  Americans  will  continue  to  travel  to  Taiwan  tc 
trade,  to  invest  and  to  study.  Visitors  from  Taiwan  will  be  able  tc' 
do  the  same. 

U.S.  post-normalization  relations  with  Taiwan  will  be  handled 
through  non official  means,  much  as  Japan  and  other  countries  have 
done.  The  administration  proposes  to  establish  a  corporate  organi- 
zation which  will  maintain  field  offices  in  Taiwan. 

It  is  anticipated  that  all  necessary  arrangements  will  be  made,  pur- 
suant to  agreement  with  the  authorities  on  Taiwan,  to  nrovide  serv- 
ices now  being  provided  by  U.S.  officials  on  Taiwan.  These  services 
would  include  receiving  applications  for  visas  and  passports  and  pro- 
viding welfare,  protection  and  similar  services. 

Notwithstanding  the  establishment  of  U.S. -PRC  relations,  travel 
and  immigration  between  Taiwan  and  the  United  States  will  con- 
tinue, and  individuals  planning  to  visit  the  United  States  in  the  near 
future  will  be  processed  as  before.  After  January  1,  the  date  of  rec 
ognition,  consular  services  between  Taiwan  and  the  United  States 
will  be  handled  as  previously,  pending  establishment  of  nonofficial 
agencies  by  both  sides. 

Congress  will  play  a  key  role  in  maintaining  U.S.  programs  and 
relations  with  Taiwan.  Congress  will  be  asked  to  approve  legislation 
to  confirm  Taiwan's  continued  eligibility  to  maintain  existing  prac- 
tical relations  including  participation  in  programs  such  as  EXIM, 
OPIC.  nuclear  supply,  arms  sales,  et  cetera. 


JOINT  COMMUNIQUE  ON  THE  ESTABLISHMENT  OF  DIP- 
J  LOMATIC  RELATIONS  BETWEEN  THE  UNITED  STATES 
iji  OF  AMERICA  AND  THE  PEOPLE'S  REPUBLIC  OF  CHINA, 
able  tx  [     JANUARY  1,  1979 
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The  United  States  of  America  and  the  People's  Republic  of  China 
have  agreed  to  recognize  each  other  and  to  establish  diplomatic  rela- 
tions as  of  January  1, 1979. 

The  United  States  of  America  recognizes  the  Government  of  the 
People's  Republic  of  China  as  the  sole  le^al  Government  of  China. 
Within  this  context,  the  people  of  the  United  States  will  maintain  cul- 
tural, commercial,  and  other  unofficial  relations  with  the  people  of 
Taiwan, 

The  United  States  of  America  and  the  People's  Republic  of  Chi  mi 
reaffirm  the  principles  agreed  on  by  the  two  sides  in  the  Shanghai 
Communique  and  emphasize  once  again  that : 

— Both  wish  to  reduce  the  danger  of  international  military 
conflict. 

— Neither  should  seek  hegemony  in  the  Asia-Pacific  region  or  in 
any  other  region  of  the  world  and  each  is  opposed  to  efforts 
by  any  other  country  or  group  of  countries  to  establish  such 
hegemony. 

— Neither  is  prepared  to  negotiate  on  behalf  of  any  third  party  or 
to  enter  into  agreements  or  understandings  with  the  other  di- 
rected at  other  states. 

— The  Government  of  the  United  States  of  America  acknowledges 
the  Chinese  position  that  there  is  but  one  China  and  Taiwan  is 
part  of  China. 

— Both  believe  that  normalization  of  Sino-American  relations  is 
not  only  in  the  interest  of  the  Chinese  and  American  peoples  but 
also  contributes  to  the  cause  of  peace  in  Asia  and  the  world. 

The  United  States  of  America  and  the  People's  Republic  of  China 
will  exchange  Ambassadors  and  establish  Embassies  on  March  1.  1979. 


United  States  Statement 

As  of  January  1,  1979,  the  United  States  of  America  recognizes  the 
People's  Republic  of  China  as  the  sole  legal  government  of  China.  On 
the  same  date,  the  People's  Republic  of  China  accords  similar  recogni- 
tion to  the  United  States  of  America.  The  United  States  thereby  estab- 
lishes diplomatic  relations  with  the  People's  Republic  of  China. 

On  that  same  date,  January  1,  1979,  the  United  States  of  America 
will  notify  Taiwan  that  it  is  terminating  diplomatic  relations  and  that 
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the  Mutual  Defense  Treaty  between  the  United  States  and  the  Republic 
of  China  is  being  terminated  in  accordance  with  the  provisions  of  the 
Treaty.  The  United  States  also  states  that  it  will  be  withdrawing  its 
remaining  military  personnel  from  Taiwan  within  4  months. 

In  the  future,  the  American  people  and  the  people  of  Taiwan  will 
maintain  commercial,  cultural,  and  other  relations  without  official  gov- 
ernment representation  and  without  diplomatic  relations. 

The  administration  will  seek  adjustments  to  our  laws  and  regulations 
to  permit  the  maintenance  of  commercial,  cultural,  and  other  nongov- 
ernmental relationships  in  the  new  circumstances  that  will  exist  after 
normalization. 

The  United  States  is  confident  that  the  people  of  Taiwan  face  a 
peaceful  and  prosperous  future.  The  United  States  continues  to  have 
an  interest  in  the  peaceful  resolution  of  the  Taiwan  issue  and  expects 
that  the  Taiwan  issue  will  be  settled  peacefully  by  the  Chinese  them- 
selves. 

The  United  States  believes  that  the  establishment  of  diplomatic  re- 
lations with  the  People's  Republic  will  contribute  to  the  welfare  of  the 
American  people,  to  the  stability  of  Asia  where  the  United  States  has 
major  security  and  economic  interest,  and  to  the  peace  of  the  entire 
world. 


Statement  of  the  Government  of  the  People's 
Republic  of  China 

January  1,  1979 

As  of  January  1,  1979,  the  People's  Republic  of  China  and  the 
United  States  of  America  recognize  each  other  and  establish  diplo- 
matic relations,  thereby  ending  the  prolonged  abnormal  relationship 
between  them.  This  is  a  historic  event  in  Sino-United  States  relations. 

As  is  known  to  all,  the  Government  of  the  People's  Republic  of  China 
is  the  sole  legal  government  of  China  and  Taiwan  is  a  part  of  China. 
The  question  of  Taiwan  was  the  crucial  issue  obstructing  the  normali- 
zation of  relations  between  China  and  the  United  States.  It  has  now 
been  resolved  between  the  two  countries  in  the  spirit  of  the  Shanghai 
Communique  and  through  their  joint  efforts,  thus  enabling  the  normal- 
ization  of  relations  so  ardently  desired  by  the  people  of  the  two  coun- 
tries. As  for  the  way  of  bringing  Taiwan  back  to  the  embrace  of  the 
motherland  and  reunifying  the  country,  it  is  entirely  China's  internal 
affair. 

Ai  the  invitation  of  the  U.S.  Government,  Teng  Hsiao-p'ing,  Vice 
Premier  of  the  State  Council  of  the  People's  Republic  of  China,  will 
pay  an  official  visit  to  the  United  States  in  January  1979,  with  a  view  to 
furl  her  promoting  the  friendship  between  the  two  peoples  and  good 
relal  ions  bet  ween  the  two  countries. 


8.  Mutual  Defense  Treaty  Between  the  United  States  of  America 
and  the  Republic  of  China  x 

Signed  at  Washington  December  2,  1954;  Ratification  advised  by  the  Senate  of 
the  United  States  of  America  February  9,  1955;  Ratified  by  the  President 
of  the  United  States  of  America  February  11,  1955;  Ratified  by  the  Republic 
of  China  February  15,  1955;  Ratifications  exchanged  at  Taipei  March  3,  1955; 
Proclaimed  by  the  President  of  the  United  States  of  America  April  1,  1955; 
Entered  into  force  March  3, 1955 

The  Parties  to  this  Treaty, 

Reaffirming  their  faith  in  the  purposes  and  principles  of  the  Charter 
of  the  United  Nations  and  their  desire  to  live  in  peace  with  all 
peoples  and  all  Governments,  and  desiring  to  strengthen  the  fabric  of 
peace  in  the  West  Pacific  Area, 

Recalling  with  mutual  pride  the  relationship  which  brought  their 
two  peoples  together  in  a  common  bond  of  sympathy  and  mutual 
ideals  to  fight  side  by  side  against  imperialist  aggression  during  the 
last  war, 

Desiring  to  declare  publicly  and  formally  their  sense  of  unity  and 
their  common  determination  to  defend  themselves  against  external 
armed  attack,  so  that  no  potential  aggressor  could  be  under  the  illu- 
sion that  either  of  them  stands  alone  in  the  West  Pacific  Area,  and 

Desiring  further  to  strengthen  their  present  efforts  for  collective 
defense  for  the  preservation  of  peace  and  security  pending  the  devel- 
opment of  a  more  comprehensive  system  of  regional  security  in  the 
West  Pacific  Area, 

Have  agreed  as  follows : 

Article  I 

The  Parties  undertake,  as  set  forth  in  the  Charter  of  the  United 
Nations,  to  settle  any  international  dispute  in  which  they  may  be 
involved  by  peaceful  means  in  such  a  manner  that  international  peace, 
security  and  justice  are  not  endangered  and  to  refrain  in  their  inter- 
national relations  from  the  threat  or  use  of  force  in  any  manner  in- 
consistent with  the  purposes  of  the  United  Nations. 

Article  II 

In  order  more  effectively  to  achieve  the  objective  of  this  Treaty,  the 
Parties  separately  and  jointly  by  self-help  and  mutual  aid  will  main- 
tain and  develop  their  individual  and  collective  capacity  to  resist 
armed  attack  and  communist  subversive  activities  directed  from  with- 
out against  their  territorial  integrity  and  political  stability. 

Article  111 

The  Parties  undertake  to  strengthen  their  free  institutions  and  to 
cooperate  with  each  other  in  the  development  of  economic  progress 
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and  social  well-being  and  to  further  their  individual  and  collective 
efforts  towards  these  ends. 

Article  IV 

The  Parties,  through  their  Foreign  Ministers  or  their  deputies,  will 
consult  together  from  time  to  time  regarding  the  implementation  of 
this  Treaty. 

Article  V 

Each  Party  recognizes  that  an  armed  attack  in  the  West  Pacific 
Area  directed  against  the  territories  of  either  of  the  Parties  would  be 
dangerous  to  its  own  peace  and  safety  and  declares  that  it  would  act 
to  meet  the  common  danger  in  accordance  with  its  constitutional 
processes. 

Any  such  armed  attack  and  all  measures  taken  as  a  result  thereof 
shall  be  immediately  reported  to  the  Security  Council  of  the  United 
Nations.  Such  measures  shall  be  terminated  when  the  Security 
Council  has  taken  the  measures  necessary  to  restore  and  maintain 
international  peace  and  security. 

Article  VI 

For  the  purposes  of  Articles  II  and  V,  the  terms  "territorial"  and 
"territories  shall  mean  in  respect  of  the  Republic  of  China,  Taiwan 
and  the  Pescadores;  and  in  respect  of  the  United  States  of  America, 
the  island  territories  in  the  West  Pacific  under  its  jurisdiction.  The 
provisions  of  Articles  II  and  V  will  be  applicable  to  such  other  terri- 
tories as  may  be  determined  by  mutual  agreement. 

Article  VII 

The  Government  of  the  Republic  of  China  grants,  and  the  Govern- 
ment of  the  United  States  of  America  accepts,  the  right  to  dispose 
such  United  States  land,  air  and  sea  forces  in  and  about  Taiwan  and 
the  Pescadores  as  may  be  required  for  their  defense,  as  determined  by 
mutual  agreement. 

Article  VIII 

This  Treaty  does  not  affect  and  shall  not  be  interpreted  as  affecting 
in  any  way  the  rights  and  obligations  of  the  Parties  under  the  Charter 
of  the  United  Nations  or  the  responsibility  of  the  United  Nations  for 
the  maintenance  of  international  peace  and  security. 

Article  IX 

This  Treaty  shall  be  ratified  by  the  United  States  of  America  and 
the  Republic  of  China  in  accordance  with  their  respective  constitu- 
tional processes  and  will  come  into  force  when  instruments  of  ratifi- 
cation thereof  have  been  exchanged  by  them  at  Taipei. 

Article  X 

This  Treaty  shall  remain  in  force  indefinitely.  Either  Party  may 
terminate  it  one  year  after  notice  has  been  given  to  the  other  Party. 
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Exchange  of  Notes 

Department  of  State, 
Washington,  December  10,  195^. 
His  Excellency  George  K.  C.  Yeh, 
Minister  of  Foreign  Affairs  of  the  Republic  of  China. 

Excellency:  I  have  the  honor  to  refer  to  recent  conversations 
between  representatives  of  our  two  Governments  and  to  confirm  the 
understandings  reached  as  a  result  of  those  conversations,  as  follows : 

The  Republic  of  China  effectively  controls  both  the  territory  de- 
scribed in  Article  VI  of  the  Treaty  of  Mutual  Defense  between  the 
Republic  of  China  and  the  United  States  of  America  signed  on  Decem- 
ber 2,  1954,  at  Washington  and  other  territory.  It  possesses  with  re- 
spect to  all  territory  now  and  hereafter  under  its  control  the  inherent 
right  of  self-defense.  In  view  of  the  obligations  of  the  two  Parties 
under  the  said  Treaty,  and  of  the  fact  that  the  use  of  force  from  either 
of  these  areas  by  either  of  the  Parties  affects  the  other,  it  is  agreed 
that  such  use  of  force  will  be  a  matter  of  joint  agreement,  subject  to 
action  of  an  emergency  character  which  is  clearly  an  exercise  of  the 
inherent  right  of  self-defense.  Military  elements  which  are  a  product 
of  joint  effort  and  contribution  by  the  two  Parties  will  not  be  removed 
from  the  territories  described  in  Article  VI  to  a  degree  which  would 
substantially  diminish  the  defensibility  of  such  territories  without 
mutual  agreement. 

Accept,  Excellency,  the  assurances  of  my  highest  consideration. 

/s/    John  Foster  Dulles, 
Secretary  of  State  of  the  United  States  of  America. 


December  10,  1954. 

His  Excellency  John  Foster  Dulles, 

Secretary  of  State  of  the  United  States  of  America. 

Excellency  :  I  have  the  honor  to  acknowledge  the  receipt  of  Your 

Excellency's  Note  of  today's  date,  which  reads  as  follows : 

"I  have  the  honor  to  refer  to  recent  conversations  between  rep- 
resentatives of  our  two  Governments  and  to  confirm  the  under- 
standings reached  as  a  result  of  those  conversations,  as  follows : 
"The  Republic  of  China  effectively  controls  both  the  territory 
described  in  Article  VI  of  the  Treaty  of  Mutual  Defense  between 
the  Republic  of  China  and  the  United  States  of  America  signed 
on  December  2,  1954,  at  Washington  and  other  territory.  It  pos- 
sesses with  respect  to  all  territory  now  and  hereafter  under  its 
control  the  inherent  right  of  self-defense.  In  view  of  the  obliga- 
tions of  the  two  Parties  under  the  said  Treaty  and  of  the  fact 
that  the  use  of  force  from  either  of  these  areas  by  either  of  the 
Parties  affects  the  other,  it  is  agreed  that  such  use  of  force  will 
be  a  matter  of  joint  agreement,  subject  to  action  of  an  emergency 
character  which  is  clearly  an  exercise  of  the  inherent  right  of 
self-defense.  Military  elements  which  are  a  product  of  joint  effort 
and  contribution  by  the  two  Parties  will  not  be  removed  from  the 
territories  described  in  Article  VI  to  a  degree  which  would  sub- 
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stantially  diminish  the  defensibility  of  such  territories  without 
mutual  agreement." 
I  have  the  honor  to  confirm,  on  behalf  of  my  Government,  the  under- 
standing set  forth  in  Your  Excellency's  Note  under  reply. 

I  avail  myself  of  this  opportunity  to  convey  to  Your  Excellency 
the  assurances  of  my  highest  consideration. 

George  K.  C.  Yeh, 
Minister  for  Foreign  Affairs  of  the  Republic  of  China. 
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U.S.  RECOGNITION  OF  FOREIGN  GOVERNMENTS 


TUESDAY,   JUNE   17,    1969 

United  States  Senate, 
Committee  on  Fokeign  Relations, 

Washington.  D.C. 
The  committee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room  4221, 
New  Senate  Office  Building,  Senator  J.  W.  Fulbright   (chairman) 
presiding. 
Present:  Senators  Fulbright,  Gore,  Church,  Case,  and  Cooper. 
The  Chairman.  The  committee  will  come  to  order. 
The  Committee  on  Foreign  Relations  is  meeting  this  morning  to 
receive  testimony  on  Senate  Resolution  205  which  expresses  the  sense 
of  the  Senate  with  regard  to  the  recognition  of  foreign  governments 
by  the  United  States. 

(The  text  of  S.  Res.  205  follows :) 

[S.   Res.   205,  91st  Cong.,  first  sess.] 

RESOLUTION  To  set  forth  an  expression  of  the  sense  of  the  Senate  a  basic  principle 
regarding  the  recognition  by  the  United  States  of  foreign  governments 

Whereas  official  statements  over  the  last  fifty  years  concerning  the  policy  of 
the  United  States  in  granting  or  withholding  recognition  of  a  foreign  government 
have  given  rise  to  uncertainty  as  to  whether  United  States  recognition  of  a  for- 
eign government  implies  approval  of  such  a  government ;  and 

Whereas  recognition  by  the  United  States  of  foreign  governments  has  been 
interpreted  by  many  Americans  and  by  many  foreigners  as  implying  United  States 
approval  of  those  foreign  governments ;  and 

Whereas  such  uncertainty  adversely  affects  the  interests  of  the  United  States 
in  its  relations  with  foreign  nations :  Now,  therefore,  be  it 

Resolved,  That  it  is  the  sense  of  the  Senate  that  when  the  United  States  rec- 
ognizes a  foreign  government  and  exchanges  diplomatic  representatives  with  it, 
this  does  not  imply  that  the  United  States  necessarily  approves  of  the  form, 
ideology,  or  policy  of  that  foreign  government. 

The  Chairman.  This  resolution  was  introduced  by  Senator  Cranston 
of  California  and  cosponsored  by  Senator  Aiken  of  Vermont.  I  am 
informed  that  Senater  Aiken  is  unable  to  attend  today's  hearings  be- 
cause he  is  giving  u  commencement  address  in  Vermont. 

Our  first  witness  this  morning  is  Senator  Cranston. 

Senator,  we  are  very  glad  to  have  you  this  morning.  Do  you  have  a 
prepared  statement  ? 

Senator  Cranston.  Yes,  I  do,  Mr.  Chairman. 

STATEMENT  OF  HON.  ALAN  CRANSTON,  U.S.  SENATOR  PROM 

CALIFORNIA 

Senator  Cranston.  I  appreciate  very  much  the  opportunity  to  ap- 
pear before  this  distinguished  committee  to  discuss  Senate  Resolution 
205  which  was  introduced  by  Senator  Aiken  and  myself. 

(1) 
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WHAT  RESOLUTION   IS  NOT  INTENDED   TO   DO 

I  want  at  the  outset  to  state  what  the  resolution  is  not  intended  to 
do  before  I  set  forth  what  it  is  intended  to  do  and  why  it  is  needed  at 
this  time. 

In  the  first  place,  this  resolution  is  not  a  camouflaged  attempt  to 
bring  about  the  immediate,  unconditional  recognition  of  the  Govern- 
ment of  Communist  China. 

I  do  not  favor  recognition  of  Communist  China  at  this  time.  There 
are  a  great  many  substantive  matters  which  must  be  worked  out  before 
we  recognize  the  Peking  regime. 

We  must  determine  the  role  and  the  status  of  Taiwan,  the  future  of 
the  Nationalist  China  Government,  and  we  must  be  satisfied  that 
American  representatives  who  might  be  sent  to  the  Chinese  mainland 
will  not  be  abused. 

These  are  just  three  of  the  many  elements  which  stand  in  the  way  of 
recognition  of  the  Chinese  Communist  regime  at  this  time.  As  the 
members  of  this  committee  know,  there  are  other  problems.  This  reso- 
lution does  nothing  to  solve  these  problems,  nor  is  it  intended  to. 

I  want  to  make  it  equally  clear  that  the  resolution  does  not  in  any 
way  condone  or  imply  acquiescence  in  the  forceful  incorporation  of 
Estonia,  Latvia,  and  Lithuania  into  the  Soviet  LTnion.  The  Soviet  ag- 
gression against  these  hapless  republics  took  place  years  after  we 
recognized  the  Soviet  Union. 

Adoption  of  this  resolution  would  make  it  clearer  than  ever  that 
our  recognition  of  the  Soviet  Government  does  not  condone  the  brutal 
actions  of  that  Government  in  the  Baltic,  the  Balkans,  and  elsewhere. 

Finally,  the  resolution  is  not  intended  to  have  us  follow  the  lead  of 
the  United  Kingdom  in  adopting  a  policy  of  automatic  recognition  of 
a  new  government. 

Recognition  is  more  a  political  than  a  legal  act.  Our  decision  in  such 
a  matter  is  often  crucial  and  should  never  be  lightly  taken  in  any 
individual  case.  I  believe  we  should  carefully  weigh  the  national  in- 
terest of  the  United  States  before  deciding  to  extend  recognition. 

PURPOSE   OF  RESOLUTION 

What  the  resolution  is  designed  to  accomplish  is  to  make  it  plain 
that  recognition  of  a  new  foreign  government  does  not  necessarily 
imply  that  the  United  States  approves  of  the  form,  ideology,  or  policy 
of  that  government. 

There  is  a  great  deal  of  confusion  about  what  United  States  recogni- 
tion of  a  foreign  government  really  means  today.  The  original  recog- 
nition policy  established  in  the  early  days  of  our  republic,  when 
Jefferson  served  as  Secretary  of  State,  was  quite  simple.  We  merely 
ascertained  whether  or  not  a  government  existed,  and  whether  it  was 
capable  of  sustaining  itself. 

That  policy  was  changed  in  the  1890's  when  we  demanded  as  a  price 
for  recognition  that  new  governments — especially  those  in  Latin 
America, — agree  to  respect  the  international  obligations  of  their 
predecessors.  The  new  policy  was  designed  to  secure  pledges  that  new 
governments  would  not  interfere  with  American  investments. 
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The  most  important  change  came  two  decades  later  under  Woodrow 
Wilson,  when  the  dimension  of  democratic  legitimacy  was  added  to 
our  recognition  doctrine. 

The  addition  has  haunted  us  ever  since.  It  has  led  to  confusion  both 
in  America  and  in  the  rest  of  the  world.  It  is  difficult  to  be  certain 
whether  American  recognition  indicates  approval  of  each  regimi 
recognize. 

CONFLICTING   STATEMENTS   OF  SECRETARIES   OF  STATE 

For  example,  during  John  Foster  Dulles'  tenure  as  Secretary  of 
State,  he  suggested  that  American  recognition  of  a  new  government 
does  imply  our  moral  approval  of  that  government. 

Discussing  possible  recognition  of  the  Communist  regime  in  China 
in  1954,  Dulles  stated : 

It  is  one  thing  to  recognize  evil  as  a  fact.  It  is  another  thing  to  take  evil  to 
one's  breast  and  call  it  good.  That  explains  our  nonrecognition  of  the  Communist 
regime. 

Yet  at  another  time  during  Mr.  Dulles'  stewardship,  a  seemingly 
contradictory  statement  was  issued  indicating  that  recognition  of  a 
foreign  government  does  not  imply  our  moral  approval. 

In  a  letter  to  Senator  H.  Alexander  Smith,  dated  April  8,  19r>7, 
Assistant  Secretary  of  State  Kobert  Hill  said,  regarding  recognition  of 
the  Batista  regime  in  Cuba : 

*  *  *  one  of  the  cornerstones  of  United  States  foreign  policy  with  respect  to 
Latin  America  is  the  principle  of  nonintervention  in  the  domestic  affairs  of  these 
countries.  The  maintenance  of  diplomatic  relations  by  the  United  States  with  a 
government  does  not  imply  approval  or  disapproval  of  that  government's  domestic 
policies  or  practices. 

On  the  Democratic  side,  we  have  two  equally  contradictory  state- 
ments. Secretary  of  State  James  Byrnes,  commenting  on  recognition 
of  a  postwar  government  in  Rumania,  made  a  statement  which  strongly 
implied  that  recognition  means  approval. 

He  said : 

The  British  and  American  Governments  have  agreed  that  they  will  recognize 
the  Rumanian  government  as  soon  as  they  are  satisfied  that  the  government  has 
been  broadened  to  include  two  truly  representative  members  of  two  important 
political  parties  not  now  represented  in  the  government  and  assurances  have 
been  given  regarding  free  elections,  freedom  of  speech,  press,  religion,  and  asso- 
ciation. These  are  the  terms  under  which  we  will  recognize  this  government.  It 
is  for  us  to  say  whether  these  terms  have  been  complied  with. 

And  during  his  tenure  as  Secretary  of  State,  Dean  Acheson  made  the 
following  statement  which  implied  that  recognition  does  not  imply 
approval : 

We  maintain  diplomatic  relations  with  other  countries  because  we  are  on  the 
same  planet  and  must  do  business.  We  do  not  establish  an  embassy  or  legation  in 
a  foreign  country  to  show  approval  of  its  government.  We  do  so  to  have  a  channel 
through  which  to  conduct  essential  governmental  relations  and  to  protect  legit- 
imate United  States  interests  *  *  *  if  and  when  we  recognize  a  government  *  *  * 
our  act  of  recognition  need  not  be  taken  to  imply  approval  of  it  or  its  policies. 
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CONFUSION   IN   RECOGNITION    POLICY 

The  confusion  that  results  from  these  different  statements  of  U.S. 
recognition  policy  was  summed  up  succinctly  in  a  statement  Secre- 
tary Acheson  himself  made  in  1950  concerning  the  withdrawal  of  our 
Ambassador  from  Spain  in  accordance  with  a  United  Nations  General 
Assembly  resolution  calling  on  member  states  to  withdraw  ambas- 
sadors to  express  their  disapproval  of  the  Franco  regime. 

Mr.  Acheson  said : 

It  is  traditional  practice,  once  a  state  has  been  formally  recognized,  to  exchange. 
Ambassadors  or  Ministers  and  is  usually  without  political  significance  .  .  .  How- 
ever, the  withdrawal  of  Ambassadors  from  Spain  disregarded  this  principle.  By 
attaching  moral  significance  to  the  refusal  to  maintain  full  diplomatic  relations1 
with  Spain,  this  action  has  also  implied  moral  significance  to  the  maintenance  of, 
full  diplomatic  relations  through  the  return  of  Ambassadors.  This  situation  in- 
evitably led  to  confusion  in  public  opinion  both  here  and  abroad.  On  the  one  hand, 
the  question  of  returning  Ambassadors  to  Spain  has  tended  to  become  identified 
with  the  larger  issue  of  whether  it  is  desirable  to  have  closer  relations  with  the 
present  Spanish  Government.  On  the  other  hand,  public  bewilderment  has  beenl 
increased  over  the  inconsistency  of  accrediting  Ambassadors  to  such  countries  as, 
those  in  Eastern  Europe  whose  regimes  we  do  not  condone  while,  at  the  same 
time,  refusing  to  appoint  an  Ambassador  to  Spain. 

These  statements  by  various  Secretaries  of  State  serving  at  various 
times  in  recent  years,  point  out  the  various  and  conflicting  interpreta- 
tions which  have  been  made  about  recognition  just  recently  during  the 
post- World  War  II  period.  The  confusion  surrounding  our  policy  has! 
led  to  the  belief,  declared  as  fact  by  some  authorities  and  denied  as 
false  by  others,  that  recognition  of  a  new  foreign  government  does  in- 
deed imply  approval  of  the  regime  recognized. 

This,  I  submit,  is  a  needless  impediment  to  an  effective  foreign  pol- 
icy. It  is  an  impediment  which  inevitably  makes  us  look  weak,  vacil- 
lating and  sometimes  even  silly  in  the  eyes  of  a  responsible  public 
opinion  at  home  and  abroad. 

Today  we  recognize,  for  example,  the  governments  of  Czechoslo- 
vakia, Paraguay,  Peru,  Spain,  South  Africa,  and  the  Soviet  Union.  We 
also  recognize  the  Governments  of  Chile,  Japan,  Norway  and  the  j 
United  Kingdom. 

Nobody  would  seriously  suggest  that  we  endorse  the  actions  of  all 
these  governments  equally,  or  that  we  necessarily  approve  of  each  and}  j 
every  one  of  their  actions,  either  domestically  or  internationally. 

If  we  in  the  Senate  make  it  plain  that  recognition  of  a  foreign  gov- 
ernment implies  absolutely  nothing  concerning  our  Nation's  judgment 
of  the  government  recognized,  we  will  cut  through  the  maze  surround-  J 
ing  our  present  policy.  We  will  remove  a  formidable  barrier  that  will  | 
otherwise  still  stand  in  the  way  should  the  time  come  when  recognition 
of  a  particular  government  would  otherwise  be  negotiable  and  when 
recognition  would  clearly  serve  our  national  interest. 

OPEN    COMMUNICATIONS    SHOULD    BE    SOUGHT 

I  believe  we  should  generally  seek  to  establish  more  open  commu-l 
nications  with  all  governments.  This  would  serve  both  our  national)  lt 
interest  and  the  broader  interest  of  peace  and  security  for  all  man-: 
kind.  A  move  by  us  in  this  direction  now  might  well  encourage  other 
governments  to  take  similar  steps.  It  could  thus  serve  to  open  up  and 
to  broaden  communications  the  world  over. 
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Adoption  of  this  resolution  would  by  no  means  imply  thai  we  would 
be  equally  friendly  with  all  nations.  Recognition  does  not  necessarily 
lead  to  close  and  intimate  cooperation  with  a  particular  foreign  gov- 
ernment. There  are  values  that  we  most  certainly  want  to  preserve, 

Jenerjprotect  and  project  in  our  foreign  policy.  But  let  us  seek  effect  ive  *  aya 
to  do  this  and  let  us  abandon  ineffective  ways. 

The  evidence  is  overwhelming  that  withholding  recognition  from 
governments  of  which  we  disapprove,  and  with  whom  our  relations 
are  particularly  hostile,  has  failed  totally  to  advance  our  yalues  or  to 
achieve  any  other  significant  and  enduring  purposes. 
Indeed,  nonrecognition  makes  it  difficult  for  us  to  transmit  our  values 
eiationlancl  to  state  clearly  our  purposes.  It  deprives  us  of  an  opportunity  to 
Mceo  determine  accurately  the  effectiveness  of  our  actions.  It  prevents  us  nor 
only  from  exerting  influence  but  from  gaining  insight. 
It  is  a  matter  of  crucial  importance  in  the  years  ahead  for  our 
nth  tifcountry  to  develop  a  recognition  policy,  along  with  other  aspects  of 
asbea  foreign  policy,  which  will  improve  communication  with  those  who 
would  be  our  enemies — not  make  communication  more  difficult. 

All  too  many  wars  have  occurred  as  a  result  of  a  lack  of  communi- 
cation, and  a  consequent  failure  to  calculate  properly  the  intentions, 
determination,  strengths  and  weaknesses  of  a  potential  foe. 

We  have  a  hot  line  to  Moscow  simply  because  failure  to  communicate 
clearly  with  the  Soviet  Union  in  a  moment  of  crisis  could  cause  utter 
atastrophe. 

Communication  between  states  in  this  age  of  the  atomic  bomb  is 
especially  important.  A  lost  signal,  a  missed  statement  of  intention,  a 
simple  misunderstanding,  might  well  lead  to  a  devastated  planet.  I 
Delieve.  Senate  adoption  of  S.  Res.  205  would  be  a  positive  step  in  the 
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ANALOGY  TO  U.S.  SENATE  DRAWN 


Let  me  close  by  drawing  an  analogy  to  the  U.S.  Senate. 
Originally,  Senators  were  in  effect  ambassadors  representing  their 
eparate  States. 

Even  now,  Senators  come  here  from  near  and  far  to  speak  for  widely 

divergent  and  often  sharply  conflicting  views  and  interests.  I  do  not 

anf  suggest,  of  course,  that  there  are  any  differences  between  Senators  as 

ieep  as  those  between  President  Nixon  and  Chairman  Mao,  or  between 

i  gov  Secretary  Rogers  and  Minister  Gromyko. 

We  all  know,  however,  how  fundamental  some  of  our  differences  are. 
ounflA.nd  surely  no  two  Senators,  whether  from  the  same  State  or  from 
wil  States  separated  by  many  thousands  of  miles,  see  all  issues  in  the  same 
nitioi  way,  no  matter  how  many  views  they  may  share. 

The  bonds  they  develop  on  the  issues  they  agree  upon,  the  working 
relationships  that  grow  as  they  work  together  on  them,  and  the  mu- 
;ual  respect  that  develops  with  it,  diminish  friction  on  the  issues 
svhere  they  differ.  Even  Senators  who  are  deeply,  perhaps  irreconcil- 
ibly,  divided  on  the  most  basic  and  burning  issues  of  our  time — issues 
mini  >f  war  and  peace,  issues  of  race  and  religion — can,  if  they  try,  find 
ionis-  ireas  of  agreement  on  other  matters. 

It  can  start  with  nothing  more  than  a  common  liking  for  a  particular 
place,  or  a  special  food.  But  if  they  share  that  small  but  mutual  inter- 
ns ist  or  taste — if  they  only  talk  together — soon  they  will  discover  some 
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small  public  issue  they  look  upon  in  like  ways.  And  if  they  start  work- 
ing together  on  it,  they  will  find  some  larger  issue  that  they  can  agree 
upon,  too. 

This  process  slowly  reduces  the  frictions  and  the  tensions  between! 
them,  even  on  those  matters  where  their  differences  are  deep  and  seem- 
ingly  everlasting.  Sometimes  it  follows  that  even  on  those  issues,  possi- 
ble compromises  will  slowly  come  into  focus. 

So  it  is  with  nations,  and  their  leaders  and  their  people. 

The  Chairman.  Senator  Cranston,  I  think  that  is  a  remarkably 
fine  statement.  I  might  observe  that  I  think  perhaps  it  is  a  little  too 
rational  and  sensible  for  the  present  world  to  absorb  quickly  and 
agree  with.  Anway,  it  is  a  wonderful  goal  to  aspire  to  whether  or  not 
we  can  achieve  it. 

DETERMINING  THE  STATUS  OF  CHINA 


I 


I  notice  in  the  beginning  of  your  statement  you  seem  to  feel  that 
there  is  likely  to  be  a  reaction  that  this  resolution  is  intended  primarily 
to  set  the  stage  for  recognition  of  China,  and  you  go  out  of  your  way  to 
state  that  that  is  not  so.  You  hope  to  establish  a  universal  principle 
which  would  be  applicable  to  any  country ;  is  that  correct  ? 

Senator  Cranston.  That  is  right.  I  think  it  is  as  important  to  take 
a  look  at  whom  we  presently  recognize  as  to  look  at  whom  we  do  not 
presently  recognize.  We  presently  have  diplomatic  relations  with  a 
great  many  nations  who  plainly  do  many  things  that  we  do  not  approve 
of,  and  the  suggestion  in  present  policy  is  that  we  do  approve  of  them, 
and  I  think  that  injures  us  at  home  and  injures  us  abroad. 

The  Chairman.  Aren't  there  some  other  countries  which  we  do 
not  recognize  today  T 

Senator  Cranston.  Yes ;  Outer  Mongolia  and  Albania  are  the  two 
countries  where  there  is  not  the  issue  of  a  divided  country  to  consider. 
Then  you  get  into  East  Germany  and  North  Korea  and  so  forth. 

The  Chairman.  Are  there  not  a  number  of  countries  which  we 
recognize,  yet  we  are  not  particularly  sympathetic  with  their  domestic 
policies? 

Senator  Cranston.  Not  particularly  sympathetic,  puts  it  very 
mildly. 

The  Chairman.  I  wonder  whether  it  is  necessary  for  you  to  be  so 
categoric  when  you  say,  "We  must  determine  the  role  and  the  status 
of  Taiwan,  the  future  of  the  Nationalist  China  Government,"  I  as- 
sume as  a  precondition  to  recognition  of  Red  China.  I  notice  a  number 
of  people  have  been  saying  in  the  press  recently  that  really  this  is  a 
China  problem.  It  isn't  necessary  for  the  United  States  to  set  itself 
up  as  a  mentor  and  make  a  determination.  There  is  one  thing  that  both 
the  Government  of  Taiwan  and  China  agree  upon,  that  they  are  all 
part  of  one  country ;  isn't  that  correct  ?  Don't  they  still  agree  on  that  ? 

Senator  Cranston.  Yes ;  it  is.  Perhaps  I  should  have  said  the  status 
must  be  determined.  I  agree  that  it  is  not  fundamentally  our  respon- 
sibility. 

The  Chairman.  Not  necessarily  by  us.  Is  it  really  our  responsibility 
to  make  that  determination  ?  Isn't  it  perhaps  just  as  well  if  the  Chinese 
find  some  way  to  determine  that  status  ? 

6 


fforj 

seem 
possi 


:let« 
or  do 


anil 

ray  I 
Qcip 

)  tab 
lo  m 
nth 
prov| 
the 


nestK 


spoi 


343 


Senator  Cranston.  Until  they  do  work  it  out  among  themsel 

t  seems  to  me  that  it  will  very  difficult  to  establish  it. 

The  Chairman.  Wouldn't  that  be  a  little  bettor  way  to  put  it? 

Senator  Cranston.  Yes.  I  accept  it.  I  should  say  this  status  should 
)e  determined,  not  that  we  should  determine  it. 

The  Chairman.  I  am  trying  to  emphasize  this  tendency  by  us.  We 
lappen  at  the  moment,  as  a  large  and  powerful  country,  to  assume  to 
nake  all  these  decisions.  This  isn't  a  tendency  one  should  be 
ncouraging. 

Senator  Cranston.  Yes ;  I  totally  agree  with  your  comment. 

The  Chairman.  That  is  right. 

Senator  Cranston.  And  I  accept  your  amendment  to  the  statement. 

NONINTERVENTION   IN   DOMESTIC   AFFAIRS   OF   OTHER   NATIONS 


The  Chairman.  I  think  you  make  a  very  good  case.  You  have  out- 
ined  the  confusion  very  w^ell  indeed.  I  domt  know  that  there  is  much  I 
an  add  to  it.  You  raise  this  question  when  you  quote  from  a  letter  of 
bhe  former  Assistant  Secretary  of  State,  Robert  Hill :  ".  .  .  one  of  the 
cornerstones  of  U.S.  foreign  policy  with  respect  to  Latin  America  is 
he  principle  of  nonintervention  in  the  domestic  affairs  of  these  coun- 
ries."  Do  you  think  that  is  still  a  cornerstone  of  American  policy  ? 

Senator  Cranston.  If  it  is  a  cornerstone,  we  have  ignored  the 
cornerstone. 

The  Chairman.  There  has  been  a  considerable  intervention  in  vari- 
)us  ways  in  recent  years. 

I  think  it  is  an  excellent  statement,  and  I  am  afraid  I  can't  find 
inything  to  criticize. 

Senator  Cooper,  do  you  wish  to  ask  Senator  Cranston  a  question  ? 

Senator  Cooper.  I  am  sorry  I  did  not  get  here  in  time  to  hear  Sen- 
^  itor  Cranston.  I  may  say,  though,  we  have  talked  about  this  subject 
it  some  length  and  I  am  familiar  wTith  his  resolution.  I  think  he  has 
nade  a  good  statement.  I  have  read  it. 


NO  REQUIREMENT  FOR  U.S.  RECOGNITION  IN  RESOLUTION 


As  I  understand  it,  this  resolution  does  not  imply  or  require,  of 
course — it  could  not  anyway — that  the  United  States  recognize  any 
=tanjparticular  government. 

Senator  Cranston.  No.  That  would  remain  a  decision  to  be  made  by 
imbei  |;he  President  and  the  Secretary  of  State.  It  would  simply,  I  believe, 
rive  the  President  and  the  Secretary  of  State  greater  flexibility  to 
tseljperve  basic  American  interests  by  removing  an  obstacle  that  presently 
tands  in  the  way  of  recognition  at  a  time  when  recognition  may  really 
>e  viewed  bv  them  as  serving  our  interests. 
Senator  Cooper.  It  does  not  require  that  any  particular  country  be 
;t;itu:  recognized,  and  also  if  one  is  recognized,  it  is  simply  a  case  of  recog- 
nition, not  approval  ? 
Senator  Cranston.  Yes. 
Senator  Cooper.  Thank  you  very  much. 
The  Chairman.  Thank  you  very  much.  Senator  Cranston. 
Senator  Cranston.  I  deeply  appreciate  this  opportunity  and  appre- 
ciate your  holding  these  hearings. 
The  Chairman.  I  think  you  made  a  fine  statement. 
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Mr.  George  H.  Aldrich,  acting  legal  adviser  of  the  Department  of 
State  is  the  next  witness. 

Mr.  Aldrich,  do  you  have  a  statement  to  make  to  the  committee  ? 

STATEMENT  OF  GEORGE  H.  ALDRICH,  ACTING  LEGAL  ADVISER, 
DEPARTMENT  OF  STATE 

Mr.  Aldrich.  Yes ;  Mr.  Chairman,  I  have  a  brief  statement. 

It  is  a  pleasure  to  appear  today  before  the  Foreign  Relations  Com- 
mittee to  discuss  Senate  Resolution  205,  which  concerns  the  effect  of 
United  States  recognition  of  foreign  governments. 

Senate  Resolution  205  would  state  the  sense  of  the  Senate  to  be 
"that  when  the  United  States  recognizes  a  foreign  government  and 
exchanges  diplomatic  representatives  with  it,  this  does  not  imply  that 
the  United  States  necessarily  approves  of  the  form,  ideology,  or  policy 
of  that  foreign  government."  The  Department  of  State  agrees 
with  this  view  of  the  effect  of  recognition  of  governments.  The  pro- 
posed resolution  reflects  the  established  position  of  the  United  States 
that  recognition  of  a  foreign  government  does  not  imply  approval  of 
that  government's  domestic  policies  or  the  means  by  which  it  came 
to  power. 

WHAT  IS   ESTABLISHED   U.S.   RECOGNITION   POLICY? 

The  Chairman.  Why  do  you  say  that?  What  evidence  is  there  that 
that  is  the  established  position?  You  don't  agree  with  the  thesis  of 
Mr.  Cranston  then  ? 

Mr.  Aldrich.  I  would  suggest,*  Mr.  Chairman,  that  Mr.  Cranston 
has  considerable  evidence  in  the  nature  of  statements  which  appear, 
and  perhaps  sometimes  are  inconsistent,  to  suggest  that  we  not  always 
have  been  clear  about  our  policy.  But  I  think  what  we  find  here  is 
that  we  are  involved  in  many  different  kinds  of  situations.  We  are  in- 
volved in  situations  of  recognition  of  states  in  some  cases,  recognition 
of  governments  in  other  cases.  We  have  been  involved  in  these  peculiar 
divided  state  problems  since  the  Second  World  War,  and  we 
are  also  involved  with  great  pressures  to  use  recognition  for 
political  purposes  or  for  other  purposes  to  serve  the  interests  of 
the  state.  Sometimes  these  pressures  have  resulted  in  statements  that! 
make  it  sound  as  if  our  policy  is  quite  the  opposite  of  what  it  is.  But! 
if  I  may  go  on  with  the  statement,  I  think  I  can  show  you  that  we  arei 
at  least  at  the  present  time  of  the  same  mind  as  the  Senator,  that  it  is 
not  proper  to  imply  from  recognition,  approval  or  endorsement  of  a1 
government  or  its  policies  or  the  way  it  came  about. 

The  Chairman.  All  right.  I  am  sorry  to  interrupt  you.  Go  ahead, 
and  we  will  come  back  to  that  question. 

Mr.  Aldrich.  All  right. 

The  Department  notes  that  Senate  Resolution  205  concerns  the 
effect  of  recognition  and  does  not  attempt  to  enumerate  the  factors 
that  enter  into  the  decision  to  recognize. 

FOCUS  ON   IMPLICATION   OF  RECOGNITION 

We  are  pleased  that  the  resolution  focuses,  as  it  does,  solely  on  the! 
implications  of  recognition.  Since  recognition  is  basically  a  political! 
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act,  infused  with  many  foreign  policy  considerations,  it  would  be  im- 
possible to  set  forth  a  workable  formula  that  would  determine  whether 
recognition  would  be  granted  in  any  particular  case.  Each  case  of 
recognition — or  nonrecognition — involves  its  own  set  pf  factual  and 
political  circumstances  and  depends,  in  the  final  analysis,  on  the  judg 
ment  of  the  executive  branch.  The  decision  whether  to  extend  re 
nition  is  made  after  weighing  a  number  of  considerations  relevant  to 
the  basic  question  of  whether  recognition  or  nonrecognit  ion  would  bet  - 
ter  serve  the  foreign  policy  of  the  United  States. 

We  believe  that  Senate  Resolution  205  could  serve  a  useful  purpose 
in  the  conduct  of  U.S.  foreign  relations  by  helping  to  make  clear  that 
no  implications  of  approval  or  endorsement  may  reasonably  be  drawn 
from  U.S.  recognition  of  a  foreign  government  or  from  the  exchange 
of  diplomatic  representatives  with  it.  That  this  may  not  today  be  fully 
understood  results,  I  believe,  in  significant  measure  from  confusion 
between  the  factors  that  enter  into  a  recognition  decision  and  the 
proper  meaning  and  implications  of  that  decision.  The  Depart  ment  of 
State  is  pleased  to  support  Senate  Resolution  205  as  a  contribution  to 
jthe  effort  to  dispel  that  confusion. 

That  is  the  end  of  my  statement,  Mr.  Chairman. 

CONFLICTING   STATEMENTS   ON   RECOGNITION   POLICY 

The  Chairman.  Let  us  come  back  for  a  moment  to  the  statement 
you  make  that  the  proposed  resolution  reflects  the  established  position 
of  the  United  States  that  recognition  of  a  foreign  government  does 
not  imply  approval  of  that  government's  domestic  policy. 

You  heard  Senator  Cranston  cite  the  statement  by  Secretary  of 
State  Dulles,  didn't  you? 

Mr.  Aldrich.  Yes. 

The  Chairman.  What  significance  do  you  attach  to  that  statement  ? 

Mr.  Aldrich.  I  think  that  without  being  able  to  examine  the  full 
context  of  that  particular  statement  I  can't  analyze  it,  but  I  know 
that  I  have  seen  similar  statements  that  seem  to  go  both  ways  on  these 
things.  But  I  think  that  in  many  cases  when  the  statement  appears  to 
imply,  or  states  even  quite  flatly,  that  recognition  is  something  that 
might  encourage  this  government  X  and  we  don't  want  to  do  that.  1 
think  what  it  is  doing  is  taking  a  shorthand  way  of  saying,  "We  don't 
propose  to  recognize  it  because  we  think  in  our  national  interests  it 
is  not  desirable  to  recognize  it  for  a  variety  of  reasons."  But  I  think- 
that  is  quite  different  from  suggesting  that  our  recognition  of  gov- 
ernment Y  means  that  we  endorse  or  approve  that  government,  or  its 
policies.  I  think  it  is  the  difference  between  talking  about  what  we 
think  of  when  we  recognize  and  what  are  the  factors  that  go  into  the 
decision  to  recognize,  which  are  all  of  the  judgments  involved  in  de- 
ciding what  is  in  the  national  interest. 

factors  involved  in  recognition 

The  Chairman.  What  are  some  of  the  factors  involved,  other  than 
the  fact  you  don't  like  the  way  they  run  their  affairs,  their  system  of 
government  ? 

Mr.  Aldrich.  Well,  Mr.  Chairman,  the  factors  have  been  set  forth 
many  times  and  they  differ.  They  have  included  a  lot  of  things.  I  think 
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the  most  commonly  given  factors  are  that  the  Government  is,  first  of 
all,  a  de  facto  government  able  to  control  and  administer  the  territory. 
Second,  that  it  is  governing  with  the  consent  or  at  least  the  acquies- 
cence of  its  people.  Third,  that- 

The  Chairman.  Wait  a  minute,  be  a  little  more  precise  on  that 
point. 

Mr.  Aldrich.  On  the  second  ? 

The  Chairman.  With  the  consent  or  the  acquiescence,  which  do  you 
mean,  or  do  you  mean  both  ? 

Mr.  Aldrich.  Well,  I  think  this  is  something  that  can  mean  different 
things  to  different  people.  We  have  had  this  ambiguity  since  Jefferson 
referred  to  "the  will  of  the  nation  substantially  declared." 

The  Chairman.  If  it  is  so  ambiguous  and  difficult,  is  it  really  a 
significant  consideration  then  ? 

Mr.  Aldrich.  I  think  it  has  been  in  some  cases. 

The  Chairman.  But  is  it  under  your  present  policy  ? 

Mr.  Aldrich.  I  think  our  present  policy  is  more  concerned  with  the 
acquiescence  rather  than  the  declaration  of  the  will  of  the  people.  I 
think  that  what  we  have  done  in  recent  years  shows  a  far  greater  con- 
cern with  deciding  whether  the  particular  government  involved  has  ef- 
fective control  and  is  not  sitting  on  top  of  an  imminent  revolution,  but 
does  in  fact  govern  with  the  acquiescence  of  the  people.  We  have  not 
generally  concerned  ourselves  with  asking,  would  the  people,  if  given  a 
free  plebiscite,  endorse  that  change  of  government. 

The  Chairman.  In  other  words,  the  present  policy  which,  as  you  say, 
is  established  policy,  does  not  require  that  they  be  a  fully  developed 
democracy  in  which  the  people  have  elected  their  government? 

Mr.  Aldrich.  I  would  say  that  the  present  policy  would  like  to  see 
that  happen  but  that  there  are  a  number  of  cases  in  recent  years  in 
which  we  have  not  insisted  on  that  before  recognizing  a  new  govern- 
ment or  engaging  in  diplomatic  relations. 

are  there  distinctions  in  our  recognition  policy  ? 

The  Chairman.  Maybe  I  am  just  toying  with  words.  Is  there  a  dis- 
tinction between  recognition  policy  on  those  bases  and  how  you  treat 
other  cases? 

Mr.  Aldrich.  Well,  I  think  there  is  a  distinction,  Mr.  Chairman 


The  Chairman.  I  am  only  trying  to  clarify  what  this  policy  is  and 
what  we  are  talking  about.  I  have  the  feeling  that  you  are  shifting  a 
bit,  maybe  I  am,  from  one  concept  to  another.  I  am  trying  to  concen- 
trate on  what  it  is  that  recognition  means  and  what  it  takes  to  get 
recognition,  and  to  eliminate  every  other  consideration.  Is  that  possible 
or  not?  It  may  not  be.  You  say  it  is  a  political  decision.  Can  you  dis- 
associate recognition  from  whether  or  not  you  like  the  character  of  the 
particular  dictator  who  may  be  in  power? 

Mr.  Aldrich.  Well,  Mr.  Chairman,  I  do  not  think  I  can  answer 
whether  you  can.  I  think  I  can  answer  to  say  that  I  do  not  believe  we 
have  at  any  time  in  our  history  disassociated  the  decision  to  recognize 
or  not  to  recognize  from  broader  considerations  of  what  is  in  the 
national  interest. 

The  Chairman.  Yes. 

Mr.  Aldrich.  And,  therefore,  it  seems  to  me  that  the  resolution  be- 
fore us  is  sensibly  designed  to  deal  with  what  are  the  proper  implica- 
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tions  of  recognition  and  not  what  arc  the  factors  thai  should  govern 

whether  recognition  takes  place. 

The  Chairman.  I  agree  with  you.  I  think  the  resolul  ion  is  verj  well 
drawn.  It  is  not  laying  down  conditions;  it  is  just  stating  that  recogni- 
tion does  not  mean  approval.  That  is  all  it  is  saying. 

Mr.  Aldrich.  That  is  right,  that  is  correct. 

NO    PREVIOUS    STATEMENT    SIMILAR    TO    RESOLUTION 

The  Chairman.  That  is  why  I  think  it  is  a  very  appropriate  one. 
But  I  was  trying  to  draw  you  out  a  bit  in  view  of  the  statements  made 
by  previous  Secretaries  of  State.  We  haven't  had  a  declaration  such  as 
this  by  the  Congress  that  I  am  aware  of.  Do  you  know,  Senator  Cran- 
ston, or  any  of  you,  whether  the  Congress  has  ever  undertaken  to  make 
a  statement  similar  to  your  resolution  ? 

Senator  Cranston.  I  do  not  believe  that  it  has.  We  have  researched 
that  point  and  could  find  no  prior  effort. 

The  Chairman.  Do  you  know,  Mr.  Aldrich,  whether  it  has  or  not  ( 

Mr.  Aldrich.  I  believe  it  has  not,  sir,  so  far  as  I  know. 

The  Chairman.  Do  you  know  whether  or  not  the  Executive  has 
made  a  general  statement,  you  might  say,  of  principle  similar  to  this 
or  has  it  just  acted  on  an  ad  hoc  basis  from  time  to  time  ? 

Mr.  Aldrich.  I  think  many  Secretaries  of  State  have  made  state- 
ments. They  are  not  all  in  the  same  terms. 

The  Chairman.  Yes. 

Mr.  Aldrich.  I  think  to  that  extent  we  can  certainly  say  that  the 
lack  of  clarity  here  is  partly  a  responsibility  of  statements  by  the  execu- 
tive branch. 

The  Chairman.  Each  Secretary  made  his  own  statement  and  the 
succeeding  Secretary  didn't  feel  at  all  compelled  to  follow,  did  he? 

Mr.  Aldrich.  I  am  not  sure  that  even  each  Secretary  was  fully  con- 
sistent in  what  he  said  from  time  to  time. 

The  Chairman.  Well,  I  think  you  are  quite  right.  [Laughter.] 

If  none  of  you  has  any  particular  questions,  I  would  like  to  develop 
one. 

Senator  Cooper.  Are  you  asking  me  if  I  want  to  ask  a  question? 

The  Chairman.  If  you  wish  to  interrupt,  I  certainly  hope  you  will. 

WILL   RESOLUTION   ASSIST   EXECUTIVE   IN   RECOGNITION    POLICY? 

Senator  Cooper.  I  would  like  to  ask  Senator  Cranston  if  it  is  correct 
to  say  this  resolution  does  not  prescribe  any  criteria  or  standards  for 
recognition  ?  What  it  does  is  to,  as  you  say,  state  what  the  impliactions 
of  recognition  are.  It  doesn't  set  any  standards  for  recognition. 

Mr.  Aldrich.  That  is  the  way  we  understand  it.  Senator. 

Senator  Cooper.  And  I  think  Senator  Cranston  said  that. 

Senator  Cranston.  That  is  right. 

Senator  Cooper.  There  has  been  debate  over  recognition  or  non- 
recognition  of  certain  countries  in  the  Congress,  and  would  you  con- 
sider that  the  passage  of  this  resolution,  approval  of  this  resolution, 
would  modify  to  any  degree  or  assist  the  Executive  in  recognizing  a 
particular  country  ? 

Mr.  Aldrich.  Senator,  I  think  the  Executive  will  still,  after  this 
resolution  is  passed,  if  it  is,  I  think  the  Executive  will  still  have  to 
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consider  the  same  factors  that  he  considered  before.  The  President  and 
Secretary  of  State  will  have  to  make  the  judgment  as  to  whether  recog- 
nition or  nonrecognition  of  a  particular  State  is  in  the  national  interest. 
I  think  that  to  the  extent  that  public  misunderstanding  of  the  effect  of 
recognition  is  today  an  inhibition,  and  I  am  really  not  an  expert  on 
this  and  really  cannot  say  to  what  extent  it  is  an  inhibition — I  think 
essentially  it  is  more  a  political  decision  than  a  legal  one — but  to  the 
extent  of  this  inhibition,  I  think  this  resolution  could  help  to  correct 
that  impression  and  do  away  with  that  inhibition.  But  essentially  I 
think  the  same  factors  would  have  to  be  weighed  as  of  today. 
Senator  Cooper.  I  agree  that  the  resolution  would  be  helpful. 

DOES   UNITED   STATES   LAY  DOWN   FACTORS   FOR  RECOGNITION? 

I  don't  recall,  because  I  have  not  studied  this- — I  am  sure  Senator 
Cranston  has — if  we  have  ever  laid  down  any  particular  factors  for 
recognition.  There  have  been  at  times  statements  by  Secretaries,  Sec- 
retary Dulles,  noting  certain  reasons  why  certain  countries  were  not 
recognized.  I  see  you  are  familiar  with  past  statements  that  have  been 
made  by  the  executive  branch  giving  reasons  for  not  recognizing  a 
specific  country. 

Mr.  Aldrich.  Yes;  that  is  correct,  and  I  think  the  reasons  run 
through  a  tremendous  variety  depending  upon  the  circumstances  of 
the  case.  But  I  think  they  boil  down  ultimately  to  which  decision  does 
the  President  or  the  Secretary  decide  to  be  best  for  our  national  in- 
terests, and  they  can  take  many  forms. 

Senator  Cooper.  Has  the  United  States  had  reason  to  believe  that 
if  another  country  would  not  accept  recognition  in  the  sense  of  an 
exchange  of  diplomatic  representatives  or  consulting  with  our  diplo- 
matic representatives  or  in  any  way  to  act  in  some  formal  way,  what 
would  the  Department's  position  be  toward  recognition  ? 

Mr.  Aldrich.  I  am  sorry,  sir,  I  missed  the  first  part  of  your  question. 

Senator  Cooper.  I  will  give  you  an  example.  We  are  talking  about 
Communist  China.  Not  many  countries  recognized  Communist  China 
just  after  the  communists  secured  control  of  the  mainland.  But  as  I 
understand  it,  with  the  possible  exception  of  the  Swiss,  the  Communist 
Chinese  Government  has  never  recognized  the  recognition. 

Mr.  Aldrich.  Well,  I  think  that  recognition  is  generally  conceived 
to  be  something  which  can  be  negotiated  and  I  think  the  Chinese  Com- 
munists have  certainly  negotiated  about  the  terms  of  recognition  in 
terms  of  exchange  of  diplomatic  representatives  about  as  hard  as  any 
country  I  know. 

Senator  Cooper.  I  think  that  is  all. 

Mr.  Aldrich.  This  comes  after  the  initial  decision,  of  course,  as  to 
whether  it  is  in  our  interest,  or  in  the  interest  of  whatever  country,  to 
try  to  establish  relations. 

COUNTRIES  WHICH  DO  NOT  HAVE  U.S.  RECOGNITION 

The  Chairman.  Mr.  Aldrich,  just  a  few  questions  for  the  record.  I 
understand  there  are  now  126  countries  in  the  UN,  is  that  correct  ? 
Mr.  Aldrich.  I  am  sorry,  sir,  I  don't  know. 
The  Chairman.  How  many  of  these  do  you  know  that  we  recognize? 
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Are  there  only  those  mentioned  besides  the  divided  countries  that  we 
do  not  recognize? 

Mr.  Aldrich.  Wei],  I  did  prepare  a  brief  list  of  regimes  we  don't 
recognize. 

The  Chairman.  What  are  they,  just  for  the  record  ? 

Mr.  Aldrich.  I  think  we  have  divided  countries,  we  have  East  Ger- 
many, North  Korea,  North  Vietnam,  and  we  have  Communist  China. 
In  addition  to  that  we  find  Albania,  and  Mongolia,  and  then  two  sep- 
arate African  situations  Biaf ra  and  Rhodesia.  That  is  the  extent  of  the 
list  that  I  have. 

NONRECOGNITION    OF    OUTER    MONGOLIA 

The  Chairman.  There  has  been  a  good  deal  of  talk  about  Outer  Mon- 
golia. At  one  time  there  was  a  move  to  recognize  it.  Could  you  tell  why 
we  do  not  recognize  Outer  Mongolia  ? 

Mr.  Aldrich.  I  do  not  believe  I  could,  Mr.  Chairman.  I  think  this 
is  the  kind  of  decision  that  the  President  and  Secretary  of  State 
make 

The  Chairman.  It  has  never  been  made  clear,  in  other  words.  You 
don't  know,  is  that  all  ?  I  do  not  press  you. 

Mr.  Aldrich.  I  do  not  know  that  it  has  been  made  clear.  Certainly 
I  am  not  sure  what  the  bases  are  for  any  decisions  not  to  recognize  it. 

The  Chairman.  I  noticed  recently  on  the  14th  of  this  month  an 
editorial  from  the  New  York  Times,  which  I  quote : 

The  failure  of  President  Nixon  to  act  on  Mr.  Rogers'  recommendation  is  appar- 
ently based  on  objections  from  Chiang  Kai-shek.  Ironically,  Chiang's  thus-far 
successful  veto  of  a  Washington-Ulan  Bator  relationship  comes  at  a  time  when 
the  Taiwan  regime  is  having  increasingly  open  contacts  with  Moscow,  whose 
antipathy  to  Mao  Tse-tung  matches  that  of  the  Generalissimo. 

Would  you  say  that  the  attitude  of  other  people,  under  whose  in- 
fluence we  happen  to  be,  is  an  important  consideration  in  whether  we 
recognize  a  country  ? 

Mr.  Aldrich.  Well,  Mr.  Chairman,  I  wouldn't  want  to  comment  on 
things  that  are  in  the  President's  mind  in  deciding  to  make  a  particu- 
lar decision.  But,  in  general,  I  think  it  is  fair  to  say  the  attitude  of 
friendly  states,  the  attitude  of  the  friendly  half  of  divided  states,  is  a 
significant  consideration  in  deciding  the  national  interest. 

The  Chairman.  Significant.  Well,  that  is  a  good  answer.  We  might 
as  well  recognize  Outer  Mongolia. 

PROCEDURE  FOR  WITHDRAWING  RECOGNITION 

May  recognition  be  withdrawn  or  is  it  irrevocable? 

Mr.  Aldrich.  Recognition  may  be  withdrawn. 

The  Chairman.  How  is  it  withdrawn?  What  is  the  procedure? 

Mr.  Aldrich.  Well,  normally,  of  course,  all  that  is  done  is  to  recall 
ambassadors  and  sever  diplomatic  relations,  but  recognition  may  be 
withdrawn  by  official  statements  to  the  effect  that  we  no  longer  recog- 
nize a  government.  This,  I  think,  has  rather  gone  out  of  fashion  now. 
I  do  not  think  we  are  likely  to  see  that  done  these  days. 

The  Chairman.  And  it  is  a  simple  decision  by  the  Executive.  The 
President  simply  has  the  power  to  call  home  his  ambassador  with  no 
announcement.  Is  that  equivalent  to  nonrecognition  ? 
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Mr.  Aldrich.  I  think  in  the  classic  terms  it  is  not.  I  think  there  is  a 
distinction  in  classic  terms  between  maintenance  or  severance  of  diplo- 
matic relations  and  recognition  or  nonrecognition.  But  I  think  that 
our  efforts  in  recent  years  have  bee.i  to  deal  with  the  maintenance  of 
relations  as  an  issue  to  be  decided,  and  try  to  avoid  deciding  issues  of 
recognition  which  are  really  somewhat  more  ideological  man  prac- 
tical when  we  are  dealing  with  an  existing  government. 

The  Chairman.  What  happened  during  the  June,  1967  war,  in  our 
relations  with  some  of  the  Arab  States?  Relations  were  broken  off. 
What  did  that  mean?  I  think  our  Ambassador  to  the  U.A.R.  was 
withdrawn;  isn't  that  correct? 

Mr.  Aldrich.  That  is  correct. 

The  Chairman.  How  would  you  describe  technically  the  relationship 
that  existed? 

Mr.  Aldrich.  I  would  say  that  relationship  is  one  in  which  diplo- 
matic relations  no  longer  exist.  It  is  not  a  question  of  recognition. 

NONEXISTENT   DIPLOMATIC   RELATIONS   AND   NONRECOGNITION 

The  Chairman.  Well,  make  the  distinction  for  the  record.  What  is 
the  difference  between  situations  when  diplomatic  relations  do  not 
exist  and  nonrecognition? 

Mr.  Aldrich.  I  think  it  can  make  a  difference — first  of  all,  I  think 
we  have  to  distinguish  a  case  where  we  are  concerned  with  recognition 
or  nonrecognition  of  a  state  and  where  we  are  concerned  with  recogni- 
tion or  nonrecognition  of  a  government. 

The  question  of  a  state  is  whether  we  recognize  the  independent  ex- 
istence of  a  particular  state  or  an  entity  that  claims  to  be  a  state,  and  I 
think  here  you  find  examples  in  something  like  Rhodesia,  and  Mon- 
golia, and  perhaps  in  the  divided  countries.  The  other  kind  of  question 
is  do  we  recognize  the  particular  government  that  takes  over,  perhaps 
through  a  coup  in  a  state.  That  is  the  case  in  which  I  think  in  recent 
years  we  are  trying  to  move  from  a  position  in  which  we  think  recog- 
nition is  involved  to  a  position  in  which  we  contend  that  all  that  is 
involved  is  maintenance  or  severance  of  diplomatic  relations^  and  that 
our  decision  to  maintain  diplomatic  relations  or  not  is  a  decision  that 
is  taken  on  the  basis  of  all  the  facts  and  the  judgments  made  by  the 
President  and  the  Secretary  of  State. 

But  if  we  decide  not  to  maintain  diplomatic  relations  we  do  not  then 
contend  that  we  don't  recognize  that  state  exists,  or  that  we  do  not  rec- 
ognize that  a  particular  regime  is  the  de  facto  government  of  that 
state,  but  that  we,  for  various  reasons,  do  not  wish  to  maintain  diplo- 
matic relations  with  it. 

I  think  it  is  a  more  workable  distinction  than  is  the  one  of  recogni- 
tion and  I  think  this  is  why  we  have  been  moving  in  that  direction. 

The  Chairman.  Is  it  fair  to  summarize— and  I  am  not  trying  to  put 
words  in  your  mouth,  but  only  trying  to  clarify  the  record,  and  if  this 
isn't  correct,  please  correct  it — is  it  fair  to  say  that  recognition  of  the 
existence  of  a  state  is  not  to  be  determined  by  approval  or  disapproval, 
But  maintaining  diplomatic  relations  does  imply  approval? 

Mr.  Aldrich.  No,  sir. 

I  would  say  that  that  does  not  either.  Certainly  in  some  cases  we  do 
not  have  diplomatic  relations  today,  I  think,  with  states  for  reasons 

14 


35] 


:^l  that  are  not  of  our  own  making  whatsoever.  There  are  situation 
which  it  has  been  the  other  state  that  has  broken  off  relations  and  we 
have  had  no  choice  in  the  matter. 

I  think  even  in  the  case  where  we  have  had  the  choice  and  broke 
relations  for  reasons  of  our  own — let  us  assume  in  a  particular  coun- 
try we  have  difficulty  maintaining  diplomatic  relations  because  every 
week  there  is  a  riot  that  wrecks  Our  Embassy— I  do  not  think  it  is 
appropriate  to  conclude  from  the  fact  that  we  break  off  diplomatic 
relations,  that  we  are  disapproving  the  regime  as  such.  We  are  simply 
saying  relations  are  too  hard  to  maintain. 

The  Chairman.  I  just  want  to  make  it  clear  that  there  is  such  a 
distinction. 

So  what  you  have  said  applies  not  only  to  recognition  of  the  existence 
of  the  state  as  an  entity,  as  a  political  entity,  but  also  to  the  government 
and  whether  or  not  you  have  diplomatic  relations ;  is  that  correct  I 

Mr.  Aldrich.  That  is  correct,  sir. 

The  Chairman.  Then  the  severance  of  diplomatic  relations  has  no 
real  effect  upon  recognition ;  is  that  correct  ? 

Mr.  Aldrich.  That  is  correct. 

The  Chairman.  However,  if  you  sever  relations  for  a  long  time,  it 
will  eventually  have  an  effect;  will  it  not?  If  you  just  withdraw  all 
your  representatives  and  say  nothing,  at  what  point  is  it  non- 
recognition  ? 

Mr.  Aldrich.  I  think  probably  only  at  that  point  where  the  govern- 
ment concerned  decides  to  call  it  nonrecognition. 

The  Chairman.  There  is  no  specific  formula  by  which  you  deter- 
mine it? 

Mr.  Aldrich.  No. 

The  Chairman.  And  you  say  it  has  gone  out  of  fashion  for  people 
to  say  "We  do  not  recognize  you  any  more?" 

Mr.  Aldrich.  I  hope  so. 

The  Chairman.  Senator  Church,  do  you  have  any  questions  ? 

Senator  Church.  I  will  defer  to  Senator  Gore. 

Senator  Gore.  No. 

EFFECT  OF  RESOLUTION  ON  SECRETARIES  OF  STATE 

Senator  Church.  I  am  very  pleased  that  the  State  Department  lias 
taken  a  position  in  support  of  the  resolution,  and  I  agree  that  con- 
siderable confusion  does  exist  on  the  question  of  recognition,  and  that 
at  least,  in  part,  it  has  been  the  result  of  statements  made  by  Secre- 
taries of  State,  particularly  with  reference  to  China. 

Do  you  think,  Mr.  Aldrich,  that  the  passage  of  this  resolution  will 
act  as  a  deterrent  upon  Secretaries  of  State  and  that  as  a  result  they 
may  not  be  as  inclined  to  add  to  the  confusion  in  the  future  as  they 
have  in  the  past  ? 

Mr.  Aldrich.  Well,  Senator,  I  think  that  the  confusion  is  one  which 
flows  in  part,  but  only  in  part,  from  the  question  about  what  are  the 
proper  implications  of  recognition.  I  think  the  confusion  often  arises 
because  the  Secretary  of  State  is  talking  about  whether  we  should 
recognize  a  particular  country,  and  the  reason  why  he  feels  we  should 
not,  and  his  listeners  may  be  understanding  it  as  saying  that,  if  we 
recognize  them,  that  would  be  bad  because  it  would  imply  approval. 
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I  think  that  to  the  extent  that  this  resolution  will  help  to  make  it  clear 
to  everyone  concerned  that  the  only  proper  issue  for  discussion  is 
whether  we  should  recognize  a  particular  government  or  state  and  not 
what  are  the  implications  of  doing  so  in  terms  of  approval,  then  it 
will  help  to  clear  up  this  confusion  and  I  think  it  will  help  to  avoid 
some  of  the  misconceptions  and  sqme  of  the  ambiguities  that  have 
plagued  past  statements. 

Senator  Church.  Well,  I  hope  that  it  will  have  that  effect,  but  I 
think  that  clearly  the  general  view  in  this  country  is  that  we  do  not 
recognize  the  present  Government  of  China  because  we  disapprove  of 
it,  and  I  think  that  our  Secretaries  of  State  in  recent  years  have  said 
just  that.  We  could  point  to  the  record  time  and  time  again  for  con- 
firmation of  that  statement.  But  the  truth  is  that  if  we  maintained  re- 
lations only  with  those  countries  and  recognized  only  those  govern- 
ments of  which  we  really  approved,  it  seems  to  me  there  would  be  rela- 
tively few.  I  would  hope  that  this  resolution  would  help  to  clear  the 
confusion,  that  it  would  help  us  in  our  thinking  here  in  the  Senate 
on  the  implication  of  recognition,  and  that  it  would  help  to  clarify  the 
thinking  in  the  country  at  large.  If  we  pass  this  resolution,  I  would 
also  hope  that  the  State  Department  itself  would  take  it  seriously  and 
that  Secretaries  of  State  would  not  be  so  inclined  in  the  future  to  place 
the  justification  for  our  policy  of  not  recognizing  Red  China  on  the 
grounds  of  our  disapproval  of  the  character  of  the  Red  Chinese  Gov- 
ernment. This  is  what  has  been  done  in  the  past,  and  this,  more  than 
anything  e]se,  accounts  for  the  confusion  in  the  country  today.  If  this 
resolution  is  going  to  have  any  good  effect  at  all,  it  will  have  to  reach 
beyond  the  Senate ;  it  will  have  to  be  taken  seriously  by  the  State  De- 
partment and  weighed  by  Secretaries  when  they  discuss  recognition 
matters.  Otherwise,  I  think  it  is  a  futile  exercise. 

I  do  not  think  I  have  any  other  questions. 

The  Chairman.  Senator  Gore. 

SUPPORT    FOR    RESOLUTION  . 

Senator  Gore.  Principally  I  want  to  congratulate  Senator  Cranston 
for  his  initiative  and  leadership.  It  demonstrates  the  high  qualities 
which  I  have  long  thought  he  possessed,  and  I  am  glad  to  see  confirma- 
tion of  it. 

I  think  the  State  Department  is  to  be  commended  for  its  endorse- 
ment. Thank  you,  Mr.  Chairman. 

The  Chairman.  Mr.  Aldrich,  I,  of  course,  join  in  saying  I  am  pleased 
that  you  support  this  resolution. 

IMPLICATION  OF  NONRECOGNITION  OF  RED  CHINA 

I  raised  the  question  about  what  the  present  policy  of  the  Govern- 
ment is  to  make  the  same  point  that  Senator  Church  did,  recognizing 
in  the  past  that  there  has  been  some  ambivalence  on  this  matter.  But 
clearly,  as  he  has  said,  the  present  nonrecognition  of  China  is  based 
upon  the  fact  we  disapprove  of  it,  isn't  it  ? 

Mr.  Aldrich.  Mr.  Chairman,  I  am  happy  to  have  a  chance  to  com- 
ment on  that  because  I  think  that  I  tried  to  state  before,  but  perhaps 
should  state  again,  that  the  reasons  why  we  don't  recognize  a  particular 
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government,  the  reasons  why  we  decide  specifically  on  a  certain  occa- 
sion and  on  subsequent  occasions  not  to  recognize  that  government,  are 

essentially  decisions  as  to  what  is  the  best  thing  for  the  United  Stares 
;o  do  in  its  own  national  interest,  and  I  don?t  think  that  this  resolution 
purports  to  change  in  any  way  the  factors  that  go  into  that  derision. 

But  once  that  decision  is  made,  I  think  we  agree,  and  I  believe  this 
is  what  the  resolution  is  intended  to  do,  that  that  recognition  or  non- 
recognition  should  not  be  understood  as  implying  approval,  in  caf 
recognition,  of  the  foreign  government  or  its  policies. 

But  I  don't  want  to  suggest  to  you  that  we  understand  this  resolu- 
tion as  meaning  that  the  factors  which  influence  the  decision,  the  fac- 
ers that  the  President  and  the  Secretary  of  State  have  to  consider  in 
making  a  decision,  are  different. 

The  Chairman.  I  want  to  make  that  very  clear,  that  is  why  I  reem- 
phasize  it,  exactly  the  point  you  are  making  now.  This  is  not  going  to 
3hange  in  any  way  the  present  President's  or  any  President's  judg- 
ment in  determining  recognition.  But  once  recognition  is  extended,  we 
all  agree  it  will,  no  longer  be  considered  as  an  act  of  approval  or 
disapproval,  is  that  right? 

Mr.  Aldrich.  I  think  that  is  correct.  The  only  extent  to  which  it  may 
change  in  the  long  run  the  factors  which  are  considered  in  the  decision 
is  the  extent  to  which  public  misconception  about  the  purpose  of  the 
intent  of  recognition  is  a  factor  in  this. 

The  Chairman.  Yes. 

Well,  thank  you  very  much.  If  there  is  nothing  else,  we  will  hear 
Mr.  Adrian  Fisher. 

Do  you  have  any  further  questions  for  Mr.  Aldrich,  Senator  \ 

Senator  Cooper.  I  do  not  think  so.  I  think  he  has  made  it  very  clear. 

The  Chairman.  All  right,  thank  you,  Mr.  Aldrich.  If  you  wish  to  sit 
by  in  case  something  arises,  we  will  be  very  happy  to  have  you. 

*  The  next  witness  is  Mr.  Adrian  Fisher  who  is  the  dean  of  the  George- 
town University  Law  Center  and  one  of  the  most  distinguished  inter- 
national lawyers  and  public  servants  we  have  had  for  a  long  time.  Mr. 
Fisher  is  now  serving  the  public  in  a  different  capacity. 

Mr.  Fisher,  we  are  very  pleased  to  have  you  this  morning. 

STATEMENT    OP   ADRIAN    S.    FISHER,    DEAN,    GEORGETOWN 
UNIVERSITY  LAW  CENTER 

Mr.  Fisher.  Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Have  you  already  been  installed  as  Dean?  I  am 
not  sure  how  to  address  you.  Are  you  Dean  now,  or  will  you  be  soon? 

Mr.  Fisher.  I  took  office  as  Dean  on  the  1st  of  June,  Mr.  Chairman, 
and  thank  you  very  much  for  your  extremely  kind  observations.  You 
have  always  been  a  courteous  chairman  but  I  will  check  the  transcript 
later  on  to  be  sure  that  my  ears  did  not  deceive  me.  [Laughter.] 

The  Chairman.  You  have  been  coming  before  this  committee  ever 
since  I  can  remember,  haven't  you? 

Mr.  Fisher.  That  is  correct,  Mr.  Chairman,  T  have  been  appearing 
before  the  committee  for  some  time. 

The  Chairman.  We  have  had  many  exchanges  and  you  have  always 
been  very  helpful. 

You  have  a  statement,  I  believe. 
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Mr.  Fisher.  Yes,  it  is  quite  short  and,  with  the  indulgence  of  the 
committee,  I  will  read  it.  It  indicates  that  I  support  the  Senate  Resolu- 
tion 205  that  is  now  before  this  committee  as  a  step  which  will  help 
eliminate  some  excess  ideological  baggage  which  has  tended  to  confuse 
the  discussion  of  the  recognition  policy  of  this  country. 

,  DEFINITION   OF  DIPLOMATIC  RECOGNITION 

As  a  matter  of  international  law,  using  that  often  misused  term  in 
a  general  sense  of  nations'  understanding  of  what  is  proper,  neither 
the  recognition  of  an  entity  as  a  state,  the  recognition  of  a  regime  as 
a  government  or  the  establishment  of  diplomatic  relations  with  a 
new  government,  not  one  of  the  three  of  these  acts  necessarily 
involves  approval  of  the  form,  ideology,  or  policy  of  the  government. 

The  recognition  of  an  entity  as  a  new  state  only  requires  a  determi- 
nation that  the  entity  has  a  defined  territory  and  population,  is  under 
the  control  of  a  regime  that  meets  the  minimum  requirements  for 
recognition,  which  I  will  deal  with  in  the  next  sentence,  as  a  govern- 
ment and  has  the  capacity  to  engage  in  foreign  relations.  Recognition 
of  a  revolutionary  regime  as  a  government,  and  it  is  really  only 
revolutionary  regimes  that  we  are  talking  about.  If  it  is  a  regime 
which  takes  form  after  an  election  without  a  revolution,  no  problem 
of  recognition  is  presented.  The  other  governments  do  not  have  to 
recognize  the  Government  of  the  United  States  after  the  20th  of 
January  1969.  What  we  are  always  talking  about  then  would  be  the 
succession  of  the  government,  recognition  of  a  regime. 

REVOLUTIONARY   REGIME 

The  Chairman.  Would  you  at  that  point  elaborate  as  to  what  is  a 
revolutionary  regime? 

Mr.  Fisher.  It  is  a  regime  that  normally  takes  over  not  pursuant 
to  its  own  constitutional  processes  of  the  predecessor  government. 
You  don't  have  a  separate  recognition  decision  every  time  you  have 
an  election.  There  were  not  foreign  offices  across  the  world  deciding 
whether  to  recognize  the  Government  of  the  United  States  on 
January  20. 

The  Chairman.  I  just  wanted  to  make  it  clear,  that  is  all. 

Mr.  Fisher.  No,  sir.  So  sometimes  when  you  talk  about  recognition 
it  seems  a  little  bland.  What  we  are  talking  about  is  where  there  has 
been  a  revolution.  And  usually  where  there  has  been  a  revolution  which 
has  been  more  or  less  successful,  but  where  the  old  government  is 
still  around,  maybe  not  on  its  territory,  maybe  on  a  small  part  of  its 
territory,  but  where  it  is  still  keeping  up  the  fight,  so  to  speak,  you 
know,  hoping  to  get  back.  So  that  is  the  situation  you  normally  deal 
with  when  you  have  a  recognition  of  a  new  government  and  that, 
Mr.  Chairman,  only  requires  a  determination  that  the  regime  is  in 
control  of  the  territory  and  population,  or  a  substantial  portion  of  it, 
and  it  has  a  reasonable  likelihood  of  retaining  control  either  of  the 
part  already  in  control  of  or  of  the  entire  state. 

implication  of  establishment  of  diplomatic  relations 

Now,  when  you  get  to  the  third  step,  that  is  the  establishment  of 
diplomatic  relations  all  you  have  to  have  is  a  government  which  we 
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recognize  and  with  which  it  would  be  in  our  interests  to  engage  in 
diplomatic  intercourse  with  and  which  we  have  been  doing  over  hun- 
dreds of  years. 

Now,  none  of  these  three  acts,  recognition  of  a  state,  the  recognition 
of  a  government  or  the  establishment  of  diplomatic  relations  involves 
approval  of  the  form,  the  ideology  or  policy  of  the  foreign  government. 

I  think  it  is  fair  to  say,  however,  and  this  is  stated  in  the  preamble 
of  the  resolution,  that  over  the  years  there  have  been  enough  state- 
ments made  on  behalf  of  the  United  States,  and  these  have  been  made 
prim  aril  v  in  cases  where  officials  are  justifying  action  in  withholding 
recognition,  not  establishing  diplomatic  relations,  that  have  defended 
these  decisions  on  the  basis  of  our  disapproval  of  the  form,  ideology 
or  policy  of  the  governments  in  question.  And  I  think  it  is  also  fair  to 
say  these  statements  may  have  muddied  the  water  somewhat  and 
led  to  the  conclusion  on  the  part  of  some  that  recognition  or 
establishment  of  diplomatic  relations  does  involve  approval,  and  I 
believe  the  present  resolution  will  be  useful  in  dispelling  any  such 
misapprehension. 

RECOGNITION    CAN   HAVE    HIGH   POLITICAL   SIGNIFICANCE 

Before  concluding,  however,  Mr.  Chairman,  I  would  like  to  state 
that  I  do  not  believe  there  should  be  any  automatic  formula  governing 
recognition  once  certain  minimum  criteria  have  been  met. 

Students  of  United  States  history  will  certainly  have  to  recognize 
that  the  recognition  of  a  regime  set  up  pursuant  to  a  revolution  can 
be  an  act  of  high  political  significance. 

I  was  just  reading  this  past  weekend  Mr.  Freeman's  "Life  of 
Washington,"  and  the  recognition  of  the  United  States  by  France. 
We  were  a  pure  revolutionary  government  at  that  point  and  France 
recognized  us  and  indicated  an  intention  to  establish  diplomatic 
relations  with  us,  I  believe  it  was  in  1778.  Yorktown  did  not  take 
place  until  October  of  1781.  This  was  an  act  of  great  political  sig- 
nificance. 

Senator  Church.  We  were  then  considered  the  seedbed  of  sub- 
version? 

Mr.  Fisher.  That  is  right. 

Senator  Church.  In  the  royal  courts  of  Europe. 

Mr.  Fisher.  But  when  you  recognize  the  importance  of  recognition 
as  a  political  act,  you  really  come  down  to  the  decision  that  recognition 
should  be  extended  only  when  the  totality  of  U.S.  interests  would 
be  advanced  by  such  actions.  You  don't  have  to  do  it  automatically. 

There  have  been  some  British  textwriters  that  have  urged  the 
opposite  but  it  has  never  been  accepted  as  the  general  view,  and  I  am 
not  sure  the  British  textwriters  would  necessarily  be  quite  that 
strong  on  the  subject  now  in  view  of  the  problems  they  now  have. 

But,  as  I  say,  it  is  a  problem  of  when  the  total  balance  of  I  S. 
interests  and  including  the  vital  U.S.  interests  in  maintaining  contact 
with  the  people  that  are  actually  running  other  countries  of  the  world, 
when  that  total  balance  of  interests  points  to  a  decision  to  extend 
recognition  and  establish  diplomatic  relations  this  decision  should 
be  made  free  of  incumbrance  that  such  an  action  might  imply  approval 
of  the  form,  policy,  or  ideology  of  the  government  so  recogmzed. 
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The  current  resolution,  by  expressing  the  sense  of  the  Senate  to 
that  effect,  if  passed  would,  I  believe,  make  it  easier  for  the  executive 
branch  to  make  this  decision  on  the  basis  of  a  realistic  total  balance 
of  the  U.S.  iaterests. 

EXECUTIVE   BRANCH   SENSITIVE   TO   VIEWS    OF   SENATE 

While,  in  concluding,  Mr.  Chairman,  it  is  true  that  recognition  is 
a  matter  to  be  decided  by  the  President  and  the  Secretary  of  State, 
they  are  not  unaware  or  insensitive  to  the  views  of  the  Senate,  and 
if  you  will  forgive  me  for  ending  my 

The  Chairman.  What  was  that  last  sentence? 

Mr.  Fisher.  They  are  not  insensitive  of  the  views  of  the  Senate. 

Senator  Church.  Have  you  any  evidence  to  present  on  that  score? 
[Laughter.] 

Mr.  Fisher.  I  have  12  years  of  recollection,  Mr.  Chairman. 

I  am  reminded  of  a  fairly  good  analogy.  Once  when  I  was  a  young 
Army  officer  I  was  being  transferred  to  Washington.  I  did  not  want 
to  go  to  Washington,  and  I  was  a  first  lieutenant  and  I  could  not  be 
transferred  to  Washington  without  my  consent,  and  so  in  proper 
military  form  they  pushed  a  consent  in  front  of  me  and  said,  "Here  is 
where  you  sign  your  consent.  Sign  here." 

Now  being  the  proud  possessor  of  a  legal  mind  I  was  rather  taken 
with  the  thought  that  perhaps  I  did  not  have  to  sign  the  consent 
and  I  said,  "Well  if  it  is  a  consent  that  is  a  consensual  transaction, 
they  cannot  make  me  sign  that  consent,  can  they?" 

And  the  old  sergeant  looked  at  me  like  old  sergeants  look  at  reason- 
ably young  lieutenants,  he  said,  "No,  they  cannot  make  you  sign 
that  consent,  but  they  can  sure  make  you  wish  you  had."  [Laughter.] 

The  Chairman.  I  see  what  you  meant. 

Mr.  Fisher.  Yes,  sir.  [Laughter.] 

The  Chairman.  That  shows  your  long  experience. 

FRENCH  RECOGNITION  OF  U.S.  GOVERNMENT  IN  1778 

Since  you  referred  to  General  Washington,  why  did  the  French 
recognize  the  United  States  in  1778?  What  was  their  motive  in  doing 
it? 

Mr.  Fisher.  Oh,  I  think  it  was  a  motive  primarily  to  oppose  the 
British. 

The  Chairman.  It  wasn't  because  they  approved  of  our  government, 
was  it? 

Mr.  Fisher.  This  was  the  government  of  Louis  XVI,  not  notorious 
for  its  friendship  for  what  were  then  called  republican  institutions, 
which  were  considered  one  step  short  of  being  subversive.  The  decision 
to  recognize  was  based  primarily,  from  my  reading  of  history,  on 
the  European  balance  of  power.  It  was  also  based  on  the  fact,  I  think, 
that  we  had  a  pretty  good  unofficial  ambassador  already  here,  a  man 
with  high  rating  in  the  court,  and  that  was  Lafayette,  and  I  think 
it  was  also  based  probably  on  Lafayette's  telling  Louis  XVI  and  the 
court  that  George  Washington  really  was  not  as  subversive  as  they 
were  making  him  out.  He  was  really  basically  quite  a  conservative  man. 

The  Chairman.  But  you  said  primarily  you  think  the  motive  was 
in  order  to  thwart  the  British,  is  that  correct? 
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Mr.  Fisher.  Yes. 

The  Chairman.  I  have  always  thought  that.  Actually  most  of  the 
people  in  Europe  felt  from  all  the  things  they  had  heard,  that  the 
Americans,  Tom  Paine  and  Jefferson,  were  just  as  radical,  relative  to 
their  views  as  to  how  society  should  be  organized,  as  we  considered 
Lenin?  Would  you  not  agree? 

Mr.  Fisher.  I  think  so,  sir,  although  the  presence  of  U.S.  Com- 
missions in  Paris  with  such  men  as  Franklin  helped.  It  is  very  hard  to 
consider  a  fundamentally  rational  man  like  Franklin  anything  other 
than  a  rational  man.  It  is  very  hard  for  me  to  put  myself  in  the 
position  of  a  member  of  the  court  of  Louis  XVI. 

Senator  Church.  From  the  standpoint  of  Louis  XVI,  wouldn't 
you  think  that  any  form  of  republican  government  by  definition 
would  be  subversive? 

Mr.  Fisher.  Oh,  yes. 

Senator  Church.  For  any  reigning  king  in  that  day? 

Mr.  Fisher.  Yes. 

RECOGNITION   OF  RED   CHINA  NOT  IMPLIED   IN  RESOLUTION 

The  Chairman.  So,  as  you  say,  it  comes  back,  Mr.  Fisher,  to  the 
fact  that  the  resolution  is  not  at  ail  inconsistent  with  what  Mr. 
Aldrich  is  saying,  it  is  in  the  interests  of  this  country.  This  is  one  of 
the  great  arguments  that  has  been  going  on  now  for  many  years, 
What  is  in  our  interests  regardless  of  what  one  might  think  about  the 
government  in  China.  Is  it  really  in  our  interest  to  continue  this 
relationship  or  this  nonrelationship? 

Mr.  Fisher.  Yes,  sir. 

The  Chairman.  And  that  is  really  the  judgment  which  this 
resolution  does  not  undertake  to  define. 

Mr.  Fisher.  That  is  correct,  sir.  I  think  the  resolution  is  very  wisely 
drawn.  It  does  not  necessarily  involve  approval. 

The  Chairman.  I  emphasize  this  because  I  anticipate  that  those 
who  feel  so  bitterly  and  strongly  about  China  are  going  to  come  and 
say  this  is  simply  an  effort  to  recognize  China.  That  is  why  I  want  to 
emphasize  this  point  that  you  are  making,  that  it  has  no  such  implica- 
tion. It  simply  clears  the  air  and  would  be  applicable  to  any  other 
country  as  well  as  to  China. 

Mr.  Fisher.  That  is  correct,  sir. 

The  Chairman.  It  isn't  specially  designed  for  that. 

U.S.  RECOGNITION   OF  GOVERNMENTS-IN-EXILE 

May  I  ask  you,  do  we  recognize  any  governments-in-exile? 

Mr.  Fisher.  I  think  we  do.  I  think  we  still  have  diplomatic  rela- 
tions with  Estonia. 

The  Chairman.  Do  we? 

Mr.  Fisher.  Latvia. 

The  Chairman.  Do  we?  I  did  not  know  that.  Maybe  I  should  have 
asked  Mr.  Aldrich,  the  official  representative  of  the  State  Depart- 
ment, but  you  are  so  recently  an  official  that  I  can  ask  you.  Do  we 
recognize  the  Government  of  Estonia? 

Mr.  Fisher.  I  believe  Latvia  and  Lithuania,  although  I  could 
stand  corrected. 
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The  Chairman.  Where  are  those  governments  located? 

Mr.  Fisher.  In  Washington.  [Laughter.]  Well,  the  government-in- 
exile  is  not  necessarily  something  to  be  laughed  at  though.  There 
were  governments-in-exile  in  England  during  World  War  II  and  they 
were  very  gallant  people  flying  the  flag. 

The  Chairman.  I  know  that.  I  remember  that  very  well,  but  it  had 
slipped  my  memory.  I  did  not  know  we  still  had  this  type  of  recogni- 
tion. What  others  do  we  recognize,  for  the  record? 

Mr.  Fisher.  Those  are  the  only  three  that  come  to  my  mind. 

The  Chairman.  Estonia  and  Latvia 

Mr.  Fisher.  And  Lithuania. 

The  Chairman.  That  explains  why  I  get  this  literature  every  now 
and  then,  is  that  right? 

Mr.  Fisher.  Well,  I  am  not  responsible  for  their  immediate  selec- 
tion of  a  mailing  list,  but  if  I  were  selecting  a  mailing  list  dealing  with 
foreign  relations,  I  would  certainly  have  your  name  on  it,  sir. 

The  Chairman.  Well,  thank  you. 

Does  the  Ukraine  have  a  government-in-exile?  v 

Mr.  Fisher.  I  do  not  believe  so,  sir.  They  may  have  a  Ukrainian 
Separatist  group.  In  fact,  I  know  they  do,  because  they  were  marching 
to  celebrate  the  statue  of  the  Ukraine  poet  on  23d  and  P  Streets.  I 
remember  it  because  I  had  a  couple  of  Russians  for  lunch  and  they  were 
a  half  hour  late.  They  had  to  detour  this  rather  large  parade.  But  they 
have  never  been  recognized;  they  are  definitely  a  nationalist  group, 
not  considered  a  government-in-exile,  to  my  knowledge. 

The  Chairman.  Do  you  have  any  comment  to  make,  Mr.  Aldrich, 
on  what  Mr.  Fisher  said  about  governments-in-exile? 

Mr.  Aldrich.  As  far  as  I  know  he.  is  correct,  there  are  only  three. 

The  Chairman.  And  they  have  their  headquarters  in  Washington? 

Mr.  Aldrich.  I  believe  so.  I  am  not  an  expert  on  that,  sir. 

The  Chairman.  How  do  they  support  their  establishments? 

Mr.  Fisher.  My  understanding,  sir,  is  that  it  is  largely  on  funds  that 
were  in  their  bank  accounts  prior  to  World  War  II  that  were  frozen. 
An  act  of  Congress  has  made  it  possible  for  the  Federal  Reserve 
System  to  draw  down  on  those  accounts  when  indicated  by,  I  think,  a 
certificate  of  the  Secretary  of  State.  Whether  the  accounts  are  still 
there  or  not,  I  don't  know.  They  probably  have  contributions  from 
nationality  groups  in  this  country  who  are  sympathetic. 

PROCEDURE  INVOLVED  IN  RECOGNITION  OF  GREEK  GOVERNMENT 

The  Chairman.  Your  comment  that  what  we  are  really  concerned 
with  here  is  revolutionary  governments,  not  recognition  of  just  a 
change  in  the  normal  procedure,  is  very  interesting. 

Let  me  take  a  current  example  about  which  there  has  been  a  great 
deal  of  press  comment.  What  were  the  criteria  used,  so  far  as  you  know, 
and  the  procedure  followed,  in  recognizing  the  present  Greek  regime, 
which  I  would  assume  is  a  revolutionary  regime;  is  it  not? 

•Mr.  Fisher.  Well,   I  cannot  speak  from  personal  knowledge.  I 
would  assume  that  it  is. 

The  Chairman.  It  is  a  revolutionary  regime. 

Mr.  Fisher.  I  do  not  believe  we  did  it  right  away,  although  I 
think  Mr.  Aldrich  can  testify  better  on  this  than  I  can  because  this 

,22 


359 


was  not  my  line  of  endeavor  at  the  time.  Normally  the  situation  will 
be  that  the  regime  will  set  itself  up  and  declare  itself  to  be  a  regime.  It 
has  happened  customarily.  Then  I  think  the  decision  is  made  on  the 
basis  of  two  sets  of  requirements.  One  is,  which  is  international, 
legally  is  it  really  running  things,  and  does  it  look  like  it  will  stay 
around.  And  the  second,  which  is  wholly  political,  basically  what  is 
in  it  for  the  United  States,  the  totality  of  U.S.  interests;  are  they  helped 
or  hurt. 

The  Chairman.  Yes. 

Mr.  Fisher.  The  first  is,  one  might  say,  an  international  legal  re- 
quirement. The  second  is  solely  political,  and  normally  a  decision 
would  be  where  you  already  have  an  ambassador,  I  take  it,  further 
Senate  action  would  not  be  required.  You  could  ask  him  to  presenl 
his  credentials  and  send  him  a  note  or  some  other  st eps  so  long  as  you 
indicate  this  involves  an  extension  of  recognition.  I  believe,  at  the  risk 
of  passing  the  buck,  this  is  the  place  where  the  actual  historical  record 
on  this  could  quite  quickly  be  supplied  and  have  the  record  actually 
supplied,  not  only  because  of  my  bad  memory  of  it  but  since  I  was  not 
directly  involved. 

The  Chairman.  I  think  that  would  be  a  good  suggestion  for  the 
record. 

Mr.  Aldrich,  could  you  supply  for  the  record  a  very  short  memoran- 
dum outlining  the  procedure.  I  think  it  is  a  case  study  that  would  be 
useful  to  have. 

Mr.  Aldrich.  Yes,  Mr.  Chairman;  I  did  not  catch,  however,  which 
regime  you  were  talking  about. 

The  Chairman.  The  present  Greek  regime.  It  is  a  revolutionary 
regime,  isn't  it? 

Mr.  Aldrich.  Yes. 

The  Chairman.  It  came  to  power,  not  by  constitutional  means, 
but  by  a  revolution.  We  all  agree  on  that,  don't  we?  So  what  was  the 
procedure  followed  since  it  is  the  most  current  example  and  about 
which  considerable  has  been  said.  I  think  it  would  be  interesting  since 
we  are  making  a  record. 

(The  information  requested  was  subsequently  submitted  as  follows:) 

Memorandum  on  United  States  Relations  With  Greece  (1967-68) 

In  April,  1967,  a  group  of  Greek  military  officers,  in  a  coup  d'etat,  overthrew 
the  government  of  Prime  Minister  Kanellopolous.  The  junta,  in  the  King's  name, 
declared  a  state  of  siege  and  suspended  certain  articles  of  the  Greek  Constitution 
affecting  civil  liberties.  King  Constantine  refused  to  countersign  the  decree, 
imposing  the  state  of  siege  and  suspending  civil  rights,  but  did  swear  in  the  junta 
members  as  a  new  cabinet  and  acquiesced  in  their  exercise  of  power.  During  the 
period  April-December,  1967,  the  United  States  continued  its  diplomatic  re- 
lations with  Greece  without  interruption. 

On  December  13,  1967,  King  Constantine  attempted  to  remove  the  junta  from 
power.  However,  the  Army  did  not  rally  to  the  support  of  the  King  who  fled  from 
northern  Greece  to  Rome  with  his  family.  On  December  13,  while  the  King  was 
still  on  Greek  soil,  the  junta  designated  General  Zoitakis  as  regent,  and  the 
latter  was  sworn  in  by  Archbishop  Ieronimos,  Primate  of  Greece.  On  the  Bame 
night,  after  having  been  sworn,  Zoitakis  appointed  a  new  cabinet,  the  chief 
ministers  of  wjiich  were  the  leaders  of  the  April  coup. 

The  new*  cabinet  justified  the  rapid  political  changes  on  the  ground  that  the 
King  had  "abandoned"  his  duties  as  monarch,  and  according  to  the  Constitution, 
the  government  had  appointed  a  regent  as  chief  of  state.  The  Department  of 
State,  in  considering  the  question  of  the.  legitimacy  of  the  new  government, 
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examined  the  1952  Greek  Constitution.  The  Department  concluded  that  the 
actions  of  the  junta  in  appointing  a  regent  and  arranging  for  the  appointment  of  a 
new  Prime  Minister  were  not  in  conformity  with  the  Constitution,  since  in  the 
absence  of  the  King  from  the  country,  the  Parliament  (which  had  been  dismissed 
during  the  April  coup)  should  have  been  convened  to  select  a  regent.  The  Depart- 
ment therefore  concluded  that  the  regime  holding  power  in  Greece  on  December 
14  was  an  extra-constitutional  regime. 

The  situation  in  Greece  from  December  13-December  15  was  unclear.  The 
State  Department  was  studying  all  aspects  of  the  situation.  The  Department 
spokesman  said  on  December  14  that  "not  all  facts  of  this  complex  situation  are 
clear  and  we  continue  to  give  it  careful  study."  He  indicated  that  the  United 
States  was  discussing  the  situation  with  its  allies. 

On  December  14  our  Ambassador  in  Athens  was  instructed  to  refrain  from  con- 
tacts with  the  new  regime  until  the  factual  situation,  and  the  status  of  the  King, 
had  been  clarified.  Nevertheless,  the  State  Department  believed  that  it  was 
necessary  for  lower  ranking  members  of  the  Embassy  to  maintain  informal  contacts 
with  the  regime  primarily  for  the  purpose  of  information  gathering.  For  the  next 
several  weeks,  the  United  States  position  was  that  we  were  continuing  to  review 
the  factual  situation  in  Greece,  that  we  had  suspended  formal  contacts  with  the 
regime,  but  that  we  were  maintaining  informal  lower  level  contacts. 

In  late  December  and  early  January,  the  new  regime  announced  that  it  had 
received  the  recommendations  of  a  commission  appointed  before  December  13  to 
revise  the  Greek  Constitution.  The  regime  was  studying  these  recommendations 
and  hoped  to  have  a  draft  Constitution  shortly.  During  January,  1968,  the  King, 
resident  in  Rome,  had  a  number  of  contacts  with  the  new  regime.  At  the  same 
time,  the  regime  swore  its  allegiance  to  the  King  and  maintained  that  he  remained 
chief  of  state,  with  the  regent  acting  for  him  in  Greece  during  his  absence.  During 
January  the  State  Department  consulted  in  Washington  with  representatives  of 
the  NATO  countries.  Our  allies  indicated  their  belief  that  it  would  soon  be  neces- 
sary to  regularize  their  relations  with  the  new  regime.  Our  review  of  the  situation 
indicated  that  the  new  regime  was  solidly  in  control  of  the  country;  that  the 
King's  attempt  to  oust  the  regime  had  failed  entirely;  and  that  the  regime  had 
expressed  its  intention  to  promulgate  a  new  Constitution  and  hold  elections. 

On  January  6,  the  new  Prime  Minister,  George  Papadopoulos,  conveyed  as- 
surances to  President  Johnson  that  the  leaders  of  the  Revolution  did  not  intend  to 
impose  a  personal  or  permanent  regime  at  variance  with  the  fundamental  principles 
proclaimed  and  championed  by  the  free  world.  He  stated  that  Greece's  political 
system  of  consitutional  monarchy  would  remain  unaltered,  and  that  as  soon  as  the 
Revolution  had  accomplished  its  mission  it  would  call  upon  the  Greek  people  to 
elect  deputies  in  a  free,  general,  and  secret  vote.  President  Johnson  responded 
expressing  hopes  that  the  Prime  Minister  would  continue  along  this  path  until  all 
traditional  democratic  freedoms  were  restored  to  Greece,  and  that  the  free, 
general,  secret  elections  be  held  as  soon  as  possible.  Shortly  thereafter  our  Ambas- 
sador in  Greece  was  authorized  to  pay  an  official  call  on  Foreign  Minister  Pipinellis. 
The  Ambassador  did  so  on  January  23,  1968. 

In  a  press  briefing  on  January  23,  1968,  the  Department's  spokesman  was 
asked  about  the  significance  of  Ambassador  Talbot's  visit  with  the  Foreign 
Minister.  He  answered  that  "we  now  have  normal  diplomatic  contacts  with  the 
Government  of  Greece."  The  spokesman  was  then  asked  whether  "the  fact  of 
normal  diplomatic  contacts  means  that  we  now  recognize  that  there  has  been  no 
change  in  the  constitutional  structure  and  the  head  of  state  remains  the  same." 
The  spokesman  replied  "we  have  not  felt  that  a  formal  act  or  declaration  of  recog- 
nition is  necessary.  It  is  important  for  both  governments  to  have  diplomatic 
contacts."  The  spokesman  further  said  that  "the  United  States  Government  con- 
tinues to  regard  King  Constantine  as  the  chief  of  state  of  Greece.  Relations 
between  the  King  and  the  Government — the  Government  in  Athens — are  an 
internal  Greek  matter  not  properly  a  subject  for  comment  by  the  United  States 
Government."  A  member  of  the  press  asked  whether  our  Ambassador  was  accred- 
ited to  the  Government  of  Athens.  The  spokesman  replied  that  "the  Ambassador 
and  other  American  diplomats  are  accredited  to  the  King.  We  consider  the 
Gpvernment  in  Athens  to  be  the  Government  of  Greece." 

Within  the  next  several  days,  our  NATO  allies  followed  our  example  and 
resumed  normal  contacts  with  the  Greek  Government. 
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U.S.    RECOGNITION    POLICY    COMPARED   WITH    THAT    OF    ALLIES 

The  Chairman.  Does  the  recognition  policy  that  we  follow  differ 
very  much  from  our  allies,  as  far  as  you  know,  or  other  countries  with 
whom  we  are  closely  associated? 

Mr.  Fisher.  Well,  the  British  have  until  recently  been  a  very 
strong  supporter  of  sort  of  the  notion  of  a  duty  to  recognize,  at  least 
their  text  writers  have  and  their  own  representatives  in  international 
bodies  have  said  that.  Whether  or  not  they  still  are  enthusiastic  about 
this  obligation,  I  am  not  wholly  sure. 

The  Chairman.  Duty  to  recognize. 

Mr.  Fisher.  They  state  it,  you  read  in  Mr.  Lauterpacht's  book 
where  he  states  very  strongly  that  it  is  their  duty  to  recognize.  Some 
Latin  American  writers  who  write  about  rights  and  duties  of  states 
take  the  same  view,  the  view  being  that  the  withholding  of  recognition 
has  sometimes  been  a  way  in  which  they  felt  the  United  States  ex- 
ercised influence  on  governments  of  a  type  it  did  not  like.  So  you  find 
among  some  Latin  American  writers  a  similar  position,  not  too  far 
away  from  what  may  be  the  British  view. 

I  think  on  balance,  however,  most  of  the  other  countries  take,  shall 
we  say,  the  pragmatic  view  that  has  been  set  forth  by  Senator  Cranston 
in  his  resolution,  although,  Mr.  Chairman,  I  think  it  is  probably  fair 
to  say  that  whenever  they  are  justifying  decisions  not  to  recognize 
they  may  engage  in  a  little  verbal  overkill  of  their  own  in  terms  of 
saying  why  they  did  not  do  it. 

The  Chairman.  One  last  question  on  that  matter.  You  mentioned 
Latin  America.  Do  we  apply  the  same  criteria  to  recognition  of  Latin 
American  countries  as  we  do  to  other  countries,  so  far  as  you  know? 
Would  you  say  there  is  any  difference? 

Mr.  Fisher.  I  would  say  there  is  no  difference. 

The  Chairman.  No  difference. 

Senator  Church? 

PREMATURE   RECOGNITION 

Senator  Church.  I  want  to  go  back  to  the  two  factors  that  Mr. 
Fisher  mentioned  as  being  the  operative  factors  in  determining 
recognition.  Mr.  Fisher  said  one  was,  how  well  established  the  new 
revolutionary  regime  might  be  in  its  own  country,  and  the  other,  as  he 
put  it,  was  what  is  in  it  for  the  United  States. 

Mr.  Fisher.  Yes. 

Senator  Church.  I  think  that  is  putting  it  as  plainly  as  it  can  be 
put.  But  I  am  wondering  whether  there  are  two  factors,  or  really 
only  one;  namely,  the  second.  .  . 

I  can  think  of  cases  when  we  have  jumped  to  the  recognition  of  a 
revolutionary  regime  that  has  taken  over  by  force,  usually  a  military 
regime  that  has  taken  power  by  a  coup  d'etat,  before  anyone  could 
reasonably  say  that  the  government  was  installed  in  any  permanent 
way.  I  recall  cases  where  we  have  rushed  to  recognition.  In  those 
cases,  clearly  the  first  factor  was  not  seriously  considered  at  all,  but 
only  the  second.  . 

Mr.  Fisher.  Well,  I  do  not  mean  to  open  up  an  old  matter  ot 
controversy,  but  what  is  referred  to  as  premature  recognition,  that 
is,  recognition  of  a  government  the  second  it  proclaims  itself  before 
it  has  really  won  the  day,  so  to  speak,  has  been  regarded  by  many 
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other  countries,  particularly  Latin  American  countries,  as  a  violation 
of  the  rights  of  the  country  concerned.  We,  in  effect,  changed  their 
government  for  them,  and  so  I  would  feel  that  if  there  is  an  inter- 
national standard,  a  minimum  standard,  and  I  believe  there  is,  it 
has  to  be  that  they  at  least  stand  a  50-50  chance  of  carrying  the  day. 

Senator  Church.  You  are  referring  then  to  an  international 
standard,  you  were  not  saying  that  we  always  abide  by  that  standard 
or  always  take  the  two  factors  into  account  in  determining  our  own 
recognition  decisions. 

Mr.  Fisher.  I  hope  that  of  recent  years  we  have,  and  by  recent 
years  my  only  period  of  experience  goes  back  to  the  post-World 
War  II  period.  I  know  of  no  situation  there  where  we  have  extended 
premature  recognition.  To  my  knowledge  there  was  an  argument  of 
one  around  the  turn  of  the  century. 

The  Chairman.  You  weren't  thinking  of  those  countries  where 
we  helped  bring  about  the  coup? 

Mr.  Fisher.  Well,  help  bring  about  a  coup  is  a  violation  of  the 
rights  of  the  other  state  by  interfering  with  its  internal  affairs. 

The  Chairman.  Well,  we  do  not  acknowledge  that. 

Mr.  Fisher.  I  think  there  may  be  a  historical  argument.  I  am 
quite  safe  now  since  everyone  involved  is  presumably  dead.  There 
may  be  an  historical  argument  we  might  still  have  with  the  Govern- 
ment of  Colombia  when  we  were  involved  in  a  situation  like  that  in 
one  period.  The  statute  of  limitations  may  well  have  run,  Mr.  Chair- 
man. 

The  Chairman.  I  am  sure  it  has  run.  [Laughter.] 

Senator  Church.  I  can  think  of  some  cases  in  recent  years  in  Latin 
America,  if  not  in  Europe,  when  we  have  recognized  revolutionary 
governments  with  what  at  least  might  have  been  called  unseemly 
haste. 

Mr.  Fisher.  Well,  I  think  it  involves  a  finding,  Mr.  Chairman  or 
Senator  Church,  that  they  stand  a  good  chance  of  carrying  the  day. 
If  we  put  them  in,  we  are  intervening  in  the  internal  affairs  of  the 
other  state. 

Senator  Church.  I  think  in  those  cases  we  have  been  more  con- 
cerned about  the  possibility  of  the  new  government  falling  if  we  did 
not  recognize  it,  than  we  were  convinced  on  the  merits  that  it  had 
taken  firm  control  of  the  internal  affairs  of  the  country. 

Mr.  Fisher.  It  may  very  well  often  be  a  tough  decision.  For  example, 
the  decision  France  made  with  us,  lo  these  many  years  ago,  was  a 
tough  decision. 

Senator  Church.  All  I  am  really  saying  is  that,  as  a  practical  matter, 
we  really  decide  to  recognize  a  foreign  government,  in  any  given 
case,  on  the  basis  of  what  seems  to  us  to  serve  our  national  interests. 

Mr.  Fisher.  I  would  agree  with  that  but  I  wouldn't  want — if  the 
Senate  were  to  approve  the  resolution^I  would  not  want  them  to 
approve  the  basic  intervention  type  action  that  I  think  we  will  all 
historically  admit  happened  some  60  years  ago.  We  might  have  some 
arguments  about  things  that  happened  since  then,  but  I  am  safe  in 
dealing  with  something  that  happened  60  years  ago. 

The  Chairman.  Mr.  Reporter,  I  referred  a  moment  ago  to  Outer 
Mongolia.  I  think  so  that  it  is  clear  what  we  are  talking  about,  that  a 
news  article  and  the  editoriaJLon  reference  to  it  be  put  in  the  record. 
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I  also  noticed  in  a  recent  article  from  the  Baltimore  Sun,  entitled 
"Bonn  Alters  Recognition  Policy,"  that  West  Germany  is  now  in  the 
process  of  altering  its  Hallstein  Doctrine.  As  you  recall,  they  would 
not  recognize  any  country  that  recognized  Eastern  Germany.  They 
are  in  the  process  of  reforming  their  attitude,  too,  which,  I  think,  is 
a  good  thing.  I  will  put  that  in  the  record  simply  for  our  information. 

(The  articles  and  editorial  referred  to  follow :) 

[From  The  New  York  Times,  June  13,  1969] 

Nixon  Said  To  Bar  U.S.-Mongolia  Tie — Rogers  Reported  in  Favor,  but 

Taiwan  Opposed 

(By  Peter  Grose) 

Washington,  June  12 — Diplomatic  sources  said  today  that  President  Nixon 
was  resisting  a  proposal  by  Secretary  of  State  William  P.  Rogers  to  open  diplo- 
matic relations  with  Mongolia,  a  key  listening  post  between  the  Soviet  Union 
and  Communist  China. 

Opposition  from  the  Chinese  Nationalist  Government  on  Taiwan  was  said  to  be 
the  crucial  factor  in  the  President's  inaction  on  the  proposal,  which  went  to  the 
White  House  last  month  from  the  State  Department. 

Once  before,  in  1961,  the  United  States  was  on  the  verge  of  recognizing  Mon- 
golia, but  backed  off  in  face  of  Chinese  Nationalist  objections. 

The  Mongolian  People's  Republic,  historically  Outer  Mongolia,  is  an  ally  of 
the  Soviet  Union  in  the  struggle  with  Communist  China,  but  the  Chinese  Na- 
tionalists under  Generalissimo  Chiang  Kai-shek  claim  the  territory  still  as  part 
of  China. 

TIE    WITH    PEKING    FEARED 

Taiwan's  objections  were  understood  to  repeat  that  claim,  and  also  cast  the 
proposal  in  the  context  of  United  States  policy  toward  Communist  China.  Recogni- 
tion of  Mongolia,  in  the  Chinese  Nationalist  view,  would  be  regarded  as  the 
first  step  toward  recognition  of  Peking. 

Advocates  of  recognition  of  Mongolia  do  not  deny  that  they  regard  the  move  as 
part  of  the  broader  question  of  improving  relations  with  Communist  China.  The 
specific  proposal  that  was  sent  to  the  President  from  the  State  Department,  how- 
ever, did  not  link  the  Mongolian  question  with  a  review  of  policy  on  China  ordered 
by  Mr.  Nixon's  national  security  aide,  Dr.  Henry  A.  Kissinger. 

The  State  Department  contends  that  there  is  no  longer  a  valid  reason  for 
withholding  recognition  from  Mongolia,  a  member  of  the  United  Nations  and  a 
country  with  which  the  United  States  has  no  legal  or  historical  grievances. 

It  is  felt  that  as  a  practical  matter  the  presence  of  a  United  States  mission  in 
Ulan  Bator  would  provide  valuable  contacts  and  information  about  the  sensitive 
Soviet-Chinese  border  area. 

Unlike  the  Chinese  Communists,  the  Mongolians  have  welcomed  whatever 
tentative  gestures  the  United  States  has  made  in  recent  years.  Premier  Yum- 
zhagiin  Isedenbal  has  often  said  that  he  would  welcome  diplomatic  relations  with 
the  United  States.    ' 

[From  The  New  York  Times,  June  14,  1969] 
Mr.  Nixon  on  Mongolia 

Secretary  of  State  Rogers'  proposal  to  the  President  that  this  country  recognize 
Mongolia  reveals  his  understanding  of  the  fact  that  the  United  States  has  much 
to  gain  from  official  ties  with  Ulan  Bator.  Wedged  in  between  the  Soviet  Union 
and  China,  Mongolia  is  now  one  of  the  more  strategic  countries  in  the  world,  a 
useful  listening  post  for  diplomats  anxious  to  get  daily  readings  on  the  storms 
now  raging  between  Moscow  and  Peking.  This  country  has  no  disputes  with 
Mongolia,  and  early  in  the  decade  accepted  Mongolia's  independence  as  real 
by  helping  win  that  nation's  admission  to  the  United  Nations. 

The  failure  of  President  Nixon  to  act  on  Mr.  Rogers'  recommendation  is 
apparently  based  on  objections  from  Chiang  Kai-shek.  Ironically,  Chiang's  thus-far 
successful  veto  of  a  Washington-Ulan  Bator  relationship  comes  at  a  time  when 
the  Taiwan  regime  is  having  increasingly  open  contacts  with  Moscow,  whose 
antipathy  to  Mao  Tse-tung  matches  that  of^  the  Generalissimo. 
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By  any  rational  calculation,  it  is  to  this  country's  interest  to  be  represented 
in  Ulan  Bator  and  to  enjoy  the  political  and  informational  benefits  such  repre- 
sentation would  bring.  Mr.  Nixon's  failure  to  act  raises  the  ominous  possibility 
that  in  the  future  he  may  let  similar  objections  from  Taiwan  block  efforts  to 
improve  Washington-Peking  relations  when  new  possibilities  arise  for  thawing 
that  presently  frozen  area  of  America  foreign  policy. 


[From  The  Baltimore  Sun,  May  31,  1969] 
Bonn  Alters  Recognition  Policy 

Bonn,  May  30. — The  West  German  government  today  formally  abandoned  its 
policy  of  automatically  breaking  off  relations  with  non-Communist  countries  which 
recognize  East  Germany. 

The  Cabinet  issued  a  "fundamental  declaration"  in  which  it  called  East 
Germany's  recognition  an  "unfriendly  act,"  but  emphasized  it  would  take  meas- 
ures according  to  the  individual  circumstances. 

THREE    NATIONS'    ACTIONS 

This  "examination  and  definition"  of  principles  became  necessary  after  Iraq, 
Cambodia  and  Sudan  established  diplomatic  relations  with  East  Germany  as 
the  first  non-Communist  states  this  month,  the  chief  government  spokesman, 
Guenter  Diehl,  declared. 

Under  the  Hallstein  doctrine  which  was  proclaimed  in  1955,  West  Germany 
threatened  to  sever  diplomatic  ties  with  all  countries  which  exchange  ambassadors 
with  the  East  German  regime. 

COALITION    COMPROMISE 

The  Cabinet  today  was  expected  to  decide  on  whether  or  not  it  will  break  off 
contacts  with  Cambodia.  The  other  two  states  themselves  in  1965  broke  rela- 
tions with  Bonn  over  its  recognition  of  Israel. 

Today's  declaration  of  principles  was  the  result  of  a  compromise  between  the 
coalition  partners  which  were  known  to  be  divided  over  the  issue. 

Chancellor  Kurt  George  Kiesinger  and  his  Christian  Democratic  party  favored 
the  diplomatic  rupture,  while  Willy  Brandt,  West  German  Foreign  Minister, 
and  the  Social  Democratic  party  spoke  out  against  such  an  "automatism." 

After  a  dramatic,  day-long  session  the  Cabinet  members  unanimously  accepted 
the  declaration  which  was  based  on  a  draft  by  Mr.  Brandt,  the  spokesman  said. 
The  decision  on  the  Cambodian  case  will  be  taken  next  week. 

Mr.  Brandt  in  a  television  interview  tonight  justified  the  postponement,  saying 
he  received  a  message  from  Prince  Norodom  Sihanouk,  Cambodia's  minister 
president,   which  required  further  examination. 

A  key  passage  of  today's  declaration  stated  that  the  East  German  regime  is 
disregarding  the  German  people's  wish  for  national  unity.  Its  support  therefore 
must  be  considered  an  unfriendly  act  directed  against  "the  nation's  right  of 
self-determination." 

"Friendship  and  cooperation  based  on  mutual  trust  is  only  possible  with 
countries  which  side  with  the  German  people  in  the  basic  question  of  its  national 
unity,"  the  document  said. 

The  Cabinet  also  repeated  its  offer  to  negotiate  with  East  German  officials  over 
possibilities  of  easing  the  divided  nation's  situation. 

Senator  Case.  Would  you  let  Senator  Cooper  proceed  because  he 
was  here  before. 

The  Chairman.  Senator  Cooper,  do  you  have  any  questions  to  ask 
Mr.  Fisher? 

Senator  Cooper.  I  think  he  has  explained  everything  well,  as  he 
always  does. 

The  Chairman.  Yes,  he  did  a  very  good  job. 
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RECOGNITION     OF    A    NEW     GOVERNMENT'S    OBLIGATIONS    UNDBB 
INTERNATIONAL    LAW 

Senator  Cooper.  As  I  understand  it,  what  you  are  saying  is  that 
ultimately  the  United  States  will  make  its  decision  whether  to 
ognize  another  country  on  the  basis  of  its  own  intere 

Mr.  Fisher.  That  is  correct. 

Senator  Cooper.  Certain  criteria  have  been  given;  that  there 
is  a  state,  there  is  a  government  that  has  at  least  reasonable  control 
of  the  state.  To  what  extent  does  another  test  govern?  That  is,  there 
have  been  times,  that  that  state — that  government — will  recognize 
its  obligations  under  international  law,  does  that  have  any  relevance 
at  all? 

Mr.  Fisher.  Well,  that  has  been  stated,  Senator  Cooper,  as  a 
statement  of  U.S.  policy  I  believe  primarily  in  a  statement  by  a 
former  assistant  Secretary  of  State  whose  name  was  Adee.  I  believe  he 
said  "Dependent  upon  the  existence  of  three  conditions  of  fact,  the  con- 
trol of  the  administrative  machinery  of  the  state,  the  general  acquies- 
cence of  its  people,  and  the  ability  and  willingness  of  their  government 
to  discharge  international  and  conventional  obligations."  The  form  of 
government  has  not  been  a  conditional  factor  in  such  determination; 
in  other  words,  the  de  jure  element  of  legitimacy  of  title  has  been 
left  aside. 

In  that  context  I  had  always  assumed  the  ability  and  willingness 
of  the  government  to  discharge  international  and  conventional 
obligations  merely  meant  that  if  a  government  claimed  to  be  the 
government  of  Ruritania,  so  to  speak,  it  took  Ruritania  as  it  found 
it.  Now,  maybe  it  would  find  it  with  some  treaties  that  it  thought 
were  unfair  and  oppressive,  and  it  would  repudiate  them  like  it 
could  have  had  it  been  the  old  government  of  Kuritania.  I  never  felt 
there  was  anything  in  that  more  than  the  fact  that  it  claimed  to 
take  the  government  with  its  rights  as  well  as  its  obligations,  and  if 
it  claimed  the  rights  of  the  government  it  had  to  realize  it  was  subject 
to  the  obligations.  As  the  old  farmer  said  to  the  medicine  man,  if  you 
take  credit  for  the  rain  you  have  to  take  blame  for  the  drought." 

The  Chairman.  That  is  very  fair,  I  think. 

Senator  Cooper.  Senator  Cranston  wants  to  have  his  resolution 
have  some  effect  if  it  is  adopted.  It  would  have  some  effect,  I  think, 
after  the  Executive  acted  in  recognizing  a  country,  one  that  might 
be  an  unpopular  country,  one  against  which  public  opinion  might  be 
directed,  in  saying  that  the  Congress  understands  that  this  does  not 
affect  our  viewpoint  towards  its  government,  the  type  of  government. 
But  couldn't  it  have  somewhat  more  effect  if  there  was  a  close  situa- 
tion, there  was  public  opinion  for  and  against  the  recognition  of  a 
country  or  a  tax  against  recognition  in  the  Congress  and  for  recogni- 
tion, could  this  resolution  operate,  might  it  not  make  it  easier  for  the 
Executive  to  recognize  a  country  if  he  felt  it  was  in  the  totality  of 
our  interests? 

Mr.  Fisher.  I  feel  he  would,  sir. 
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DIFFERENCE  BETWEEN  RECOGNITION  OF  A  STATE  AND  OF  A 
GOVERNMENT 

Senator  Cooper.  What  is  the  difference  between  the  recognition 
of  a  state  and  the  recognition  of  a  government?  How  do  you  effect 
the  recognition  of  a  state  compared  to  the  recognition  of  a  government? 
Is  the  recognition  of  a  state  simply  an  acknowledgement  that  the 
state  exists? 

Mr.  Fisher.  Normally  when  the  recognition  of  a  state  arises,  when 
it  is  a  new  state  it  has  to  have  a  government,  too,  so  recognition  of  a 
state  very  seldom  comes  up  as  an  issue  without  the  recognition  of  its 
government  also  involved  but  the  opposite  is  not  the  case. ,  You  have 
many  situations  where  there  is  a  revolution  in  a  particular  country 
and  a  new  crowd  claims  to  be  running  it  and  the  old  crowd  says 
"No,  they  are  not  and  we  will  get  back  in  there,"  and  then  you  have 
the  problem  of  the  recognition  of  that  government. 

Now,  the  case  we  all  have  in  mind  involving  the  recognition  of  the 
state  that  is  not  controversial,  but  as  everyone  knows  is  the  recognition 
of  Israel.  That  was  the  recognition  of  a  new  state.  At  the  same  time 
you  had  to  recognize 

Senator  Cooper.  A  former' colony. 

Mr.  Fisher.  Yes,  it  was  a  former  mandate.  You  have  to  recognize 
there  is  someone  running  that  state,  and  you  normally  at  the  same 
time  you  take  the  third  step,  establish  diplomatic  relations.  The 
third  step,  the  establishment  of  diplomatic  relations,  involves  a 
step  which  involves  all  three.  You  know  you  are  appointing  an 
ambassador  and  he  presents  credentials,  and  his  credentials  will 
be  to  the  Government  of  this  little  State  of  Israel. 

Now  very  often  under  these  circumstances,  when  this  govern- 
ment has  an  interim  character  to  it,  we  use  all  sorts  of  terms  to 
sort  of  soften  the  impact  of  recognition,  of  putting  the  ins  in  for  good. 
And  they  use  such  terms  as  de  facto  authority,  you  know;  they  use 
qualifying  terms  normally  with  respect  to  the  government.  You  very 
seldom  do  that  with  respect  to  the  state.  You  do  it  with  respect  to  the 
state.  The  state  is  there  and  you  recognize  it.  But  very  often,  just 
to  avoid  the  question  of  withdrawing  recognition  which  gets  to  be 
a  theoretical  problem  of  government,  you  very  often  qualify  it. 
You  have  such  terms  as  de  facto  authority,  which  means  "we  recog- 
nize you  are  running  things  now,  but  this  does  not  involve  any  real 
commitment  to  the  fact  you  will  be  around  when  you  have  your  final 
elections." 

So  you  have  these  three  steps,  recognition  of  a  state  which  is  when 
a  new  entity  is  created.  Israel  was  created  out  of  mandated  territories. 
Then  who  is  running  the  state  and  what  sort  of  relationships  you 
establish.  They  are  sort  of  stair  steps.  You  cannot  have  diplomatic 
relations  unless  you  have  a  government.  You  cannot  have  a  govern- 
ment unless  you  have  a  state  for  it  to  govern.  You  can  have  a  recog- 
nized government  without  diplomatic  relations  as  we  have  now  with 
the  United  Arab  Republic,  and  I  think  I  may  answer  one  other 
question  on  that. 

Normally  what  you  do  there  is  you  have  a  protecting  power.  You 
have  someone  else  who  is  still  friendly  with  both  of  us  that  sort  of 
looks  after  our  embassy  there. 

Senator  Church.  Isn't  that  our  status  with  Cuba? 
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Mr.  Fisher.  Yes,  it  is,  yes.  And  it  is  our  status  with  the  United 
Arab  Republic. 

EFFECT   OF   RECOGNITION    ON   STABILITY    OF    REVOLUTIONARY 

GOVERNMENT 

Senator  Cooper.  I  think  you  stated  it  correctly.  Wouldn't  you  say 
more  forcefully  that  the  recognition  of  a  revolutionary  government 
could  be  intended  really  to  staDilize,  to  help  that  government  become 
the  real  government  of  the  state. 

Mr.  Fisher.  It  almost  always  does,  no  questions  about  that,  and 
since  it  always  does  have  that  effect,  I  am  sure  the  people  making 
the  decision  make  it  with  awareness  of  that  effect. 

If,  on  the  other  hand,  it  is  done  prematurely,  I  think  they  add — if 
it  works,  well,  I  guess  that  no  one  is  going  to  say  much  about  it. 
But  if  it  is  done  prematurely  and  it  doesn't  work  then  the  govern- 
ment you  tried  to  ease  out  will  have  a  legitimate  complaint  on  its 
hands  that  someone  else  tried  to  make  their  life  unfairly  difficult. 

Senator  Cooper.  You  are  not  raising  other  issues  in  your  historical 
discussion  but,  of  course,  you  do  remember  during  the  war  between 
the  states  there  was  great  concern  that  England  might  recognize  the 
Confederacy. 

Mr.  Fisher.  That  would  have  had,  I  am  sure,  a  tragic  effect  on  the 
way  things  took  place. 

The  Chairman.  What  kind  of  effect? 

Mr.  Fisher.  Tragic.  If  my  friends  in  Memphis  wish  to  write  me  off 
they  have  to  do  it,  that  is  all.  That  is  my  birthplace.  But  I  say  it 
would  have  had  a  tragic  effect  on  the  history  of  this  country,  and  I 
think  it  is  fortunate  that  Antietam  prevented  them  from  doing  it,  be- 
cause they  were  right  on  the  verge  of  doing.  Recognition  by  France 
has  a  magnificent  effect. 

Senator  Cooper.  Antietam,  the  Emancipation  Proclamation,  and 
Manchester. 

STATUS  OF  U.S.  RELATIONS  WITH  CUBA 

The  Chairman.  You  mentioned  Cuba.  Describe  briefly  what  is  the 
status  of  our  relations  with  Cuba  at  the  moment? 

Mr.  Fisher.  Well,  my  understanding  is  that  we  still  recognize 
the  government  of  Cuba  but  we  do  not  have  diplomatic  relations.  We 
do  have  a  protecting  power. 

The  Chairman.  Do  we  recognize  the  government? 

Mr.  Fisher.  Yes.  We  recognize  the  government.  We  have  a  pro- 
tecting power. 

The  Chairman.  I  know  that.  But  I  didn't  know  what  our  precise 
relations  with  Castro  were. 

Mr.  Fisher.  Normally,  where  you  can  make  the  distinction,  Mr. 
Chairman,  between  nonrecognition  and  nonestablishment  of  diplo- 
matic relations  is  through  the  concept  of  a  protecting  power. 

The  Chairman.  I  see. 

Mr.  Fisher.  In  other  words  there  is  someone  who  represents  our 
interests  with  the  government  that  we  still  recognize,  but  do  not  have 
diplomatic  relations  with. 

Senator  Church.  We  recognize  them,  but  we  don  t  approve  of 
them. 
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Mr.  Fisher.  This  is  one  concept.  Often,  where  you  have  ambassa- 
dors of  Uncle  Sam  and  they  cannot  effectively  operate,  there  is  no 
sense  of  sort  of  backing  up  to  a  tin  can,  so  to  speak,  to  try  to  tie  it  onto 
our  tail. 

That  is  my  understanding  of  the  record  as  it  is  the  situation  with 
the  UAR. 

The  Chairman.  Senator  Case. 

Senator  Case.  First  of  all,  may  I  say  how  sorry  I  am  not  to  have 
been  here  when  the  statements  were  presented  in  full.  But  I  have 
read  them  all  and  support  the  doctrine  they  announce.  I  think  it 
is  most  usefully  brought  forward  at  this  time  and  I  am  glad  the  De- 
partment joins  the  Senator  from  California  in  this  matter.  Are  you 
appearing  as  a  member  of  the  government  or  the  new  dean  of  the 
law  center? 

Mr.  Fisher.  I  am  appearing  as  a  private  citizen.  In  that  connection, 
my  new  job  is  dean  of  the  law  school. 

Senator  Case.  You  are  on  the  job? 

Mr.  Fisher.  Yes,  sir. 

Senator  Case.  It  is  comforting  to  have  the  authority  of  a  legal 
eagle  as  well  as  a  person  with  the  great  experiences  that  you  have  all 
had  in  these  matters. 

EFFECT  OF  "NECESSARILY"  IN  RESOLUTION 

I  do  have  one  question.  Would  it  not  be  just  as  well  to  strike  out  the 
word  "necessarily"?  Wouldn't  it  simplify  the  whole  matter  if  we  just 
struck  that  out  and  let  it  be  a  completely  neutral  act  so  far  as  approval 
or  disapproval? 

Mr.  Fisher.  Well,  I  cannot  speak  for  the  author  of  the  resolu- 
tion, but  it  seems  to  me  that  "necessarily"  did  recognize  that  there 
might  be  some  occasions  when  you  came  to  a  recognition  decision 
a  little  faster  than  you  might  have  otherwise  done  it  because  you  did 
approve.  So  I  would  not  want  to  have  the  form,  ideology  or  policy  of 
trie  government  of  necessity  completely  eliminated  from  the  totality  of 
U.S.  interests.  It  is  complete  linkage  that  seems  to  me  to  be  important. 
Now,  whether  or  not  with  the  word  "necessarily"  eliminated  the 
effect  would  be  the  same  is  something  I  would  prefer  to  leave  to  the 
drafters  of  the  resolution. 

Senator  Case.  May  I  just  suggest  that,  if  you  leave  it  in  there,  then 
every  time  the  issue  comes  up  of  recognition  or  nonrecognition  you 
are  going  to  have  argued  the  same  old  questions  we  have  had  argued 
in  (heso  other  cases.  If  it  can  have  this  impact  or  implication  at  any 
time  then  every  time  it  is  going  to  be  urged  and,  therefore,  it  seems  to 
me  the  greater  part  of  the  value  of  this  most  helpful  resolution  is 
going  to  he  destroyed. 

Mr.  Fisher.  Well,  \  don't  really  differ  with  those  sentiments, 
Senator  ('use.  1  am  taking  a  good  deal  on  myself  appearing  as  a 
private  citizen.  Attempting  to  amend  a  Senator's  resolution  is  even 
more  than  one  of  my  present  liberated  status. 

Senator  Case.  We  are  awfully  glad  to  hear  any  authoritative  voice, 
and  you  speak  with  several. 

Have  you  any  comment,  wSenator,  on  this? 

Senator  Cranston.  Yes.  The  principal  thing  that  troubled  me  in 
trying  to  draft  this  resolution  was  that  it  was  totally  negative  in  what 
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it  really  states.  It  says  recognition  does  not  mean  Bomething.  It  doe 
say  what  it  does  mean.  We  tried  to  draft  a  statement  that  would  indi- 
cate some  of  the  principal  things  that  recognition  mean-,   and   we 
found  that  then  you  got  into  endless  arguments  because  there  were  so 
many  other  factors. 

I  think  the  word  ''necessarily"  slightly  remove^  the  totally  negative 
aspect  that  you  otherwise  have  in  the  resolve  clause,  and  indicates 
that  while  we  may  not  approve  of  some,  we  may  approve  of  oti 
you  don't  have  to  argue  that  at  each  point,  and  I  gather  in  the 
experience  of  another  nation  in  recognizing  a  third  nation  this 
of  point  came  up,  and  the  third  nation  said  "well,  if  you  do  not 
approve  of  us,  if  your  attitude  is  totally  negative,  we  do  not  want 
relationships  with  you." 

So  leaving  that  as  a  question,  which  the  word  "necessarily"  does,  I 
think  can  slightly  ease  relationships  with  other  nations  as  we  recognize 
them  and  maintain  diplomatic  intercourse  with  them. 

USE  OF    "NECESSARILY"   WEAKENS   RESOLUTION 

Senator  Case.  I  understand  and  I  sympathize  with  your  desire* 
It  is  altogether  compatible  with  the  warmth  of  your  own  nature  that 
you  should  want  to  have  something  that  was  not  completely  cold  and 
automatic  in  its  connotations. 

But  if  you  leave  it  in,  aren't  you  going  to  leave  it  open  to  the 
people  who  oppose  recognition  of  Red  China  to  argue  "OK,  it  does 
not  necessarily  but  in  this  case  it  will."  This  is  my  fear  at  leaving  this 
word  here.  I  understand  your  motive  for  putting  it  in,  and  I  share 
your  feeling  that  this  ought  not  to  be  just  a  cold  automatic  operation. 
Nevertheless,  I  tliink  that  it  does  possibly  weaken  the  effect  in  the 
kind  of  cases  that  you  are  most  interested  in. 

Mr.  Fisher.  I  don't  know.  I  have  no  firm  judgment  on  the  matter. 

Senator  Case.  Would  the  learned  representative  of  the  legal  arm 
of  the  State  Department  say  something? 

Mr.  Aldrich.  Mr.  Chairman,  I  think  the  sentence  means  the  same 
thing  whether  the  word  "necessarily"  is  there  or  not.  I  really  do  not 
think  it  is  going  to  change  the  meaning. 

Senator  Case.  Then  shouldn't  we  leave  out  any  word  if  it  does 
not  change  the  meaning,  especially  if  the  word  is  unnecessary? 

Mr.  Aldrich.  From  the  tone  that  Senator  Cranston  talks  about 
it,  I  read  it  with  "necessarily"  in,  but  I  imagine  it  is  only  a  tone  and 
style.  Everyone  has  his  own  feeling. 

Senator  Case.  You  cannot  have  it  both  ways.  It  seems  to  me  you 
cannot  fuzz  this  thing  this  way.  It  cannot  be  meaning  something  and 
not  meaning  something,  or  mean  something  when  you  want  it  to 
and  not  mean  something  when  you  don't  want  it  to,  or  be  taken  br- 
others as  not  meaning  it  or  not  being  important.  You  know  that  in 
arguing  against  opposition  to  recognition  in  cases  where  South  Africa 
or  other  nations  have  policies  we  disagree  with,  you  have  to  be  very 
clear  about  this.  That  is  all. 

The  Chairman.  Senator  Church. 

Senator  Church.  I  think  Senator  Case  has  raised  a  very  good  point. 
I  do  see,  however,  the  counterargument.  There  are  ea->es  where  we 
recognize  governments  of  which  we  do  approve,  and  there  might 
be  a  problem  of  that  sort  if  we  tampered  with  the  wording  of  the 
i  resolution. 
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Senator  Case.  We  might  say,  of  course,  that  it  does  not  imply  that 
the  United  States  approves  or  disapproves. 

Senator  Church.  Yes;  that  would  be  a  different  way  of  saying  it. 

Senator  Case.  Different  way.  Kind, of  tautological  though. 

The  Chairman.  Of  course,  as  has  been  said,  this  approval  is 
based  on  the  total  assessment  of  all  of  the  factors.  But  complaints 
have  been  made — not  specifically  on  this  point,  although  this  goes 
to  one  of  them — about  the  bad  judgment  of  some  people  who 
made  these  decisions,  political  judgments,  in  the  past,  which  involve 
all  sorts  of  things,  such  as  in  the  case  of  Outer  Mongolia.  There  are 
people  who  object  that  the  United  States,  a  rather  significant  country, 
should  be  subject  to  the  judgments  of  Chiang  Kai-shek.  Some  people 
do  not  agree  it  is  in  our  interest,  and  others  do.  It  is  a  political  decision. 

Senator  Case.  That  is  true.  I  do  not  suppose  we  will  ever  be  able 
to  put  the  U.S.  Government  in  a  position  where  it  can  do  something 
which  would  not  be  objected  to  on  the  grounds  it  is  the  wrong  thing 
to  do  on  all  counts. 

The  Chairman.  But  I  think  it  is  significant  nevertheless  in  that 
it  removes  the  one  inhibition  that  might  affect  a  timid  executive,  that 
he  can  do  it  and  say,  "Well,  I  did  not  approve  it.  I  followed  Congress' 
thinking.' '  All  we  can  do  in  this  case  is  urge  on  a  timid  executive  to  do 
the  right  thing.  We  cannot  make  him  do  it.  We  cannot  make  him 
consent,  but  sometimes  we  can  make  him  wish  he  had. 

Senator  Case.  But  our  approval  of  this  resolution  as  a  committee 
and  our  adoption  of  this  as  a  Congress  would  not  in  any  sense  suggest 
that  what  we  have  now  in  the  White  House  is  a  timid  executive. 

The  Chairman.  Oh,  no.  This  policy  is  not  a  recent  one. 

Senator  Case.  This  is  not  an  ad  hoc  operation. 

The  Chairman.  This  matter  has  been  under  consideration  a  very 
long  time.  It  has  nothing  to  do  with  the  present  Executive. 

Senator  Case.  Of  course,  we  have  had  some  who  were  timid,  some 
who  were  not,  but  you  would  have  voted  for  it  last  year. 

The  Chairman.  I  certainly  would,  just  like  the  commitments 
resolution. 

Senator  Case.  Yes. 

EFFECT  OF  U.S.  INTERNAL  POLITICS  ON  RECOGNITION  POLICY 

Senator  Church.  Mr.  Fisher,  I  do  not  know  whether  this  subject 
was  covered  when  I  was  out  of  the  room,  but  when  it  comes  to  making 
a  judgment  on  whether  or  not  we  will  recognize  a  given  government, 
isn't  it  historically  true  that  factors  of  internal  politics  within  our  own 
country  have  frequently  borne  heavily  upon  the  decision? 

Mr.  Fisher.  I  think  that  is  correct. 

Senator  Church.  It  is  not  just  an  objective  judgment  of  what  will 
best  further  the  interests  of  our  country  in  its  foreign  dealings,  but 
frequently  the  judgment  is  heavily  influenced  by  the  public  state  of 
mind  within  the  country,  and  the  political  repercussions  that  might 
attend  the  decision. 

Mr.  Fisher.  Well,  I  would  think  so,  Senator  Church,  but  I  would 
like  to  qualify  it  by  saying  I  think  that  is  reflected  in  different  people 
from  different  political  points  of  view  inside  the  United  States  who  see 
the  totality  of  U.S.  interests  somewhat  differently  and  very  often  that 
reflects  somewhat  their  own  domestic  consideration.  I  do  not  consider 
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this  a  cynical  partisan  dabbling  in  foreign  policy,  bul  rather  the  fact 
that  people  from  different  points  of  view  as  to  domestic  matters  rery 
often  see  U.S.  interests  abroad  through  somewhat  different  colored 

f lasses,  and  that  is  perfectly  understandable.  But  it  does  becoi 
omestic  political  matter  for  that  reason. 

Senator  Church.  Yes.  Well,  I  agree  with  you.  It  is  a  perfectly 
legitimate  consideration  in  any  democratic  society.  In  fact,  it   i- 
essential  consideration,  but  I  think  that  it  is  clearly  a  factor  not  only 
in  regard  to  our  own  recognition  policy,  but  also  in  regard  to  recogni- 
tion policies  of  other  governments. 

i  Take,  for  example,  the  West  German  Government.  This  considera- 
tion of  internal  politics,  the  attitude  that  might  develop  within  the 
country  toward  the  governing  regime,  frequently  determines  the 
decision. 

Mr.  Fisher.  Yes;  I  agree,  sir. 

IMPLIED    RECOGNITION 

The  Chairman.  One  or  two  questions:  Is  there  such  a  principle 
as  implied  recognition? 

Mr.  Fisher.  Oh,  I  do  not  know  whether  there  is  a  principle  or  not, 
Mr.  Chairman,  I  always  thought  the  worry  about  it  was  overstated. 
I  remember  during  the  debates  on  Korea  that  a  Senator,  a  very 
distinguished  one,  said  that  in  making  a  proposal  for  some  sort  of  a 
truce  discussion  in  which  the  Chinese  military  man  might  be  involved 
or  a  Chinese  diplomat  might  be  involved,  we  would  somehow  recognize 
the  Communist  Chinese  sort  of  by  a  slip  of  the  tongue,  so  to  speak.  I 
don't  think  there  is  any  principle  sufficient  as  that.  There  are  certain 
things  that  you  do  that  are  only  consistent  with  recognition,  but 
saying  hello  to,  as  I  assume  the  new  U.S.  representative  at  Geneva 
will  do  to  the  representative  of  the  Mongolian  People's  Republic 
who  will  be  there  on  the  3d  of  July  at  Geneva,  would  not  be  one  of 
them.  My  last  official  act  acting  under  instructions  was  to  indi- 
cate we  were  prepared  to  extend  an  invitation  to  them  and  to  the 
Japanese.  That  does  not  involve  recognition.  It  is  really  in  the  totality 
of  U.S.  interests.  You  send  an  ambassador  and  that  is  recognition 
because  he  is  sent  to  deal  with  the  government.  Normally  you  take  a 
look  at  the  total  government  action  with  respect  to  the  new  regime  and 
see  what  it  involves,  whether  the  intent  is  recognition  or  not  and 
the  notion  you  somehow  do  it  by  slip  of  the  tongue  which  is  very  often 
what  people  talk  about  in  implied  recognition,  seems  to  me  to  be  a  little 
fanciful.  These  things  are  not  done  by  mistake. 

The  Chairman.  If  I  am  asked  that  question,  I  can  rely  on  your 
advice  and  say  no. 

Mr.  Fisher.  You  do  not  recognize  unless  you  intend  to  and  make 
that  intention  clear. 

The  Chairman.  In  other  words,  there  is  no  such  thing  as  implied 
recognition? 

Mr.  Fisher.  Yes. 

conditional  or  limited  recognition 

The  Chairman.  How  about  conditional  or  limited  recognition,  is 
there  such  a  thing  as  that? 
Mr.  Fisher.  Yes,  sir. 
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The  Chairman.  How  is  that? 

Mr.  Fisher.  Well,  very  often  you  qualify  it  with  that  much  misused 
term,  de  facto. 

The  Chairman.  I  see. 

Mr.  Fisher.  You  say  ' 'recognize  you  as  a  de  facto  government." 
That  means  you  do  not  read  to  him  continuous  stories,  it  may  not 
last  too  long. 

The  Chairman.  What  is  that?  Do  you  call  that  limited? 

Mr.  Fisher.  Yes.  Very  often  if  you  really  want  to  play  it  down  they 
call  it  de  facto  authority.  It  means  "we  will  be  dealing  with  you  but  we 
are  not  really  sure  you  are  a  government."  There  are  all  sorts  of 
gradations  of  this,  Mr.  Chairman. 

The  Chairman.  I  see. 

Mr.  Fisher.  And 'normally,  the  limitations,  the  conditional  indi- 
cations are  designed  to  prevent  any  argument  on  the  question  of 
whether  recognition  can  be  withdrawn.  So  if  you  make  it  clear  at 
the  time  that  it  is  tentative  then  there  is  no  argument  whether  you 
can  withdraw  it.  You  said  so.  And  the  term  often  used  is  de  facto 
and  often  even  more  used  is  de  facto  authority.  That  is  you  are  getting 
pretty  thin  when  you  are  recognized  a*s  a  de  facto  authority,  but  one 
could  think  of  even  more  qualifying  words  if  they  put  their  minds  to  it. 

EFFECT  OF  RESOLUTION  ON  U.S.  RECOGNITION  OF  MONGOLIA 
OR  RED  CHINA 

The  Chairman.  Being  very  thoroughly  acquainted  with  the  history 
of  the  last  several  years,  do  you  believe  that  this  resolution,  if  adopted, 
will  have  any  effect  upon  the  U.S.  recognition  of  Mongolia  or  of  Com- 
munist China? 

Mr.  Fisher.  I  think  it  might  on  Mongolia.  I  think  that  having  seen 
the  Communist  Chinese  reaction  to  the  invitation  to  them  extended 
as  a  nonvoting  participant  in  a  conference  called  by  the  nonnuclear 
weapons  states  in  Geneva  in  the  summer  of  1967,  and  their  general 
statement  of  what  their  attitude  is  with  respect  to  Formosa,  U.S. 
presence,  I  think  recognition  would  have  very  little  effect  at  this 
stage,  because  in  my  judgment  regarding  the  totality  of  U.S.  interests, 
there  isn't  enough  in  it  for  Uncle  Sam. 

On  the  other  hand,  with  Mongolia,  I  would  think  this  might. 

Now,  and  I  say  since  we  are  soon  to  be  sitting  down  to  a  20  or  19, 
depending  on  how  you  count,  nation  conference  with  Mongolia 
being  a  new  member  it  would  seem  to  me  to  be,  well  it  does  not  require 
recognition.  We  still  do  it  just  like  we  sit  down  in  the  General  Assembly 
in  the  U.N.  with  the  Mongolian  People's  Republic's  representative. 
But  it  seemed  the  sensible  thing  to  do.  I  am  not  privy  to  the  considera- 
tions and  I  don't  know  whether  this  resolution  would  help  it  but  it 
certainly  would  not  hurt. 

recognition  of  government  imposed  by  forced  power 

The  Chairman.  President  Truman  once  said  and  I  quote: 

"We  shall  refuse  to  recognize  any  government  imposed  on  any 

nation  by  the  force  of  any  foreign  power."  Would  you  say  that  is 

still  our  policy? 
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Mr.  Fisher.  A  government  imposed  on  any  nation  with  the  fore* 

of  any  foreign  power,  well,  I  think  that  is  a  little  rhetorical  when  one 
considers  we  do  have  diplomatic  relations  with  certain  government* 
where  we  are  not  quite  sure  what  the  election  would  be  lie  if  certain 
foreign  troops  are  withdrawn.  So,  to  that  extent  I  would  say  we  are 
not  operating  on  that  policy  now  and  I  think  it  is  probably  true  that 
we  weren't  in  1949  to  1952  which  is  the  period  that  1  am  speak  with 
some  more  authority  on  recognition  policies  than  I  can  now. 

Senator  Church.  Is  being  a  little  rhetorical  like  being  a  little 
pregnant?  [Laughter.] 

Mr.  Fisher.  I  don't  know  on  that.  Sometimes  you  can  draw  the 
line  on  rhetoric  and  be  a  little  but  not  too  much.  It  did  strike  me  as 
rhetorical.  There  are  countries,  and  I  would  not  mention  names  be- 
cause it  has  some  of  the  cold  war  effect  on  it,  but  we  know  in  the  Wat- 
saw  Pact  where  recent  history  has  shown  that  only  the  presence  of 
foreign  troops  requires  certain  governments  to  do  certain  things,  and 
I  think  it  is  right  we  do.  I  do  not  think  anything  would  be  helped  by 
our  taking  the  position  literally  and  pulling  people  out  of  those  coun- 
tries. 

SUGGESTED    AMENDMENT   TO    RESOLUTION 

Senator  Case.  How  would  it  strike  any  or  all  of  you  if  instead  of 
"necessarily"  we  said,  "this  does  not  of  itself  indicate  approval?" 
Does  that  give  us  enough  touch  of  warmth  and  still  eliminate  the 
problem  I  foresee? 

Senator  Cranston.  I  think  that  is  a  very  sound  amendment,  yes, 
sir. 

Mr.  Fisher.  Very  good. 

Senator  Case.  Would  that  be  harmful? 

The  Chairman.  What  do  you  think,  Mr.  Aldrich? 

Mr.  Aldrich.  I  do  not  see  any  problem  with  that. 

The  Chairman.  You  see  no  problem. 

Senator  Case.  Thank  you  very  much.  I  haven't  won  anything  this 
year  until  now.  [Laughter.] 

The  Chairman.  You  haven't  put  it  to  a  vote  yet. 

Senator  Case.  It  is  unanimous  on  the  bench. 

The  Chairman.  Are  there  other  suggestions  from  you  gentlemen? 
Does  anyone  wish  to  add  anything? 

Mr.  Fisher,  we  appreciate  your  leaving  your  duties  at  the  law 
school  to  come  and  give  us  advice.  May  we  call  on  you  often? 

Mr.  Fisher.  Yes,  sir.  Thank  you  very  much. 

The  Chairman.  You  are  a  good  authority,  and  you  have  been 
very  interesting. 

Mr.  Pan  Young  and  Mr.  Lee  have  requested  to  be  heard  on  this 
resolution.  Do  you  all  wish  to  be  heard  at  once? 

Mr.  Young,  are  you  the  spokesman? 

Mr.  Young.  Yes. 

The  Chairman.  Will  you  proceed? 

STATEMENT   OF  GEORGE  YOUNG,   PRESIDENT   OF  THE   CHINESE 
CONSOLIDATED  AND  BENEVOLENT  ASSOCIATION  OF  NEW  YORK 

Mr.  Young.  Mr.  Chairman  and  members  of  the  Senate  Foreign  Re- 
lations Committee,  in  the  name  of  the  Chinese  Consolidated  and 
Benevolent  Association  of  New  York,  Washington,  D.C.,  New  Eng- 

37 


374 

land,  Philadelphia,  Baltimore,  and  Pittsburgh,  which  have  about 
150,000  members,  I  wish  to  thank  you,  Mr.  Chairman,  and  members 
of  this  august  committee,  for  inviting  us  to  express  our  views  on  the 
Senate  Resolution,  205,  known  as  the  Cranston  resolution. 

We  have  decided  to  ask  Dr.  Stephen  Pan,  a  member  of  our  organiza- 
tion, to  be  our  spokesman  to  present  our  views  on  this  important 
question.  Dr.  Pan  was  formerly  professor  of  international  relations  at 
Georgetown  University,  Catholic  University,  director  of  Far  Eastern 
studies  at  Seton  Hall  University  and  director  of  area  studies  at  the 
University  of  Seven  Seas.  He  is  coauthor  of  Voice  of  Peking  ( 1967) 
and  Peking's  Red  Guards  (1968).  He  was  invited  by  the  House  Com- 
mittee on  Foreign  Affairs  to  testify  on  Vietnam  and  China  in  1966. 

May  I  now  introduce  to  you,  Dr.  Pan. 

The  Chairman.  Before  Dr.  Pan  proceeds,  I  wish  to  make  it  clear 
that  this  appearance  was  requested  in  a  telegram  from  Mr.  Young, 
which  I  will  put  in  the  record.  The  committee  did  not  seek  witnesses. 
We  simply  received  a  telegram  and  agreed  to  hear  Dr.  Pan.  You  may 
proceed. 

(The  telegram  referred  to  follows:) 

New  York,  N.Y.,  June  5,  1969. 
Hon.  William  Fulbright, 
Chairman,  Committee  on  Foreign  Relations, 
U.S.  Senate,  Washington,  D.C.: 

We  who  represent  150,000  Americans  of  Chinese  ethnic  origin  in  the  eastern 
part  of  the  United  States,  invite  your  attention  to  the  fact  that  the  Cranston 
resolution  for  a  new  approach  to  China  problem  is  unrealistic,  unworkable,  and 
unwise.  It  would  weaken  the  moral  stand  o'f  the  United  States  as  leader  of  the 
free  world  and  strengthen  the  position  of  Mao  Tse-tung  and  Lin  Piao  to  brutally- 
deal  with  their  enemies  and  the  Chinese  people  at  home  and  abroad.  The  Cranston 
resolution  is  intended  to  open  the  gate  to  accommodate  the  Peiping  regime  but 
the  new  constitution  of  the  Chinese  Communist  Party  has  openly  declared  that 
it  endeavors  to  overthrow  imperialism  headed  by  the  United  States.  The  said 
resolution  seems  to  think  that  recognition  of  Communist  China  does  not  mean 
approval  of  its  ideology  form  or  policy  of  its  rulers  but  actually  it  would  strengthen 
its  position  in  world  politics  and  in  the  eyes  of  free  peoples,  it  means  total  sur- 
render on  the  part  of  United  States.  Furthermore  any  American  recognition 
tendered  to  the  Chinese  Communist  regime  would  enlarge  its  propaganda  and 
subversive  activities  in  this  country. 

As  chairman  of  the  Foreign  Relations  Committee  you  must  be  aware  of  the 
fact  that  mainland  China  is  presently  under  continuing  turmoil  and  armed  con- 
flicts. If  the  Cranston  resolution  were  adopted  by  your  committee  it  would  make 
"our  friends  sad  and  foes  happy"  for  such  a  resolution  may  be  well  intended  but 
its  results  would  be  adverse  to  the  rights  and  interests  of  the  United  States.  If 
and  when  your  committee  will  have  a  public  hearing  may  we  respectfully  request 
you  to  allow  our  voice  and  reasoning  be  heard  without  any  discrimination.  Several 
other  hundred  thousands  of  Americans  of  Chinese  origin  throughout  this  country 
also  share  our  feeling  and  reasoning.  Knowing  you  are  a  very  fairminded  man  you 
would  not  ignore  our  humble  request.  Acknowledgement  of  this  telegram  will  be 
greatly  appreciated. 

George  Young, 
President  of  Chinese  Consolidated  and  Benevolent  Association  of  New  York, 

Chinese  Community  Center,  New  York,  N.Y. 

STATEMENT   OF  DR.  STEPHAN  PAN,  CHINESE  CONSOLIDATED  AND 
BENEVOLENT  ASSOCIATION  OF  NEW  YORK 

Dr.  Pan.  Mr.  Chairman,  members  of  the  Committee  on  Foreign 
Relations,  it  is  an  honor  for  me  to  be  authorized  by  the  Chinese  com- 
munities of  the  eastern  part  of  this  country  to  speak  to  this  important 
body  of  the  Senate.  We  wish  to  thank  all  the  members  of  this  commit- 
tee for  allowing  us  to  be  heard  on  the  serious  question  of  "recognition." 
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RECOGNITION   IN   INTERNATIONAL   LAW 

"Recognition"  in  international  law  and  the  conduct  of  international 
relations  is  certainly  a  very  complicated,  misleading,  and  often  mis- 
understood term. 

When  a  state,  especially  a  great  power,  is  considering  the  recognition 
of  a  new  state  or  government,  all  the  tangible  and  intangible  foe 
involved  should  be  carefully  evaluated.  According  to  leading  authori- 
ties of  international  law,  recognition  involves  moral,  legal,  and  political 
considerations.  It  is  not  surprising  to  know  that  it  was  nearly  70  years 
after  the  declaration  of  independence  by  the  Netherlands  that  it  was 
recognized  by  Spain  in  the  Treaty  of  Munster  in  1648.  The  new 
dynasty  of  Braganza  was  established  over  Portugal  by  a  revolt  against 
Spain  in  1640,  and  was  not  acknowledged  by  Spain  until  the  Treaty 
of  Lisbon  in  1688  was  signed,  that  is,  about  44  years  afterward. 

In  the  case  of  Texas,  Congress  in  the  summer  of  1835  adopted  a 
resolution  urging  the  recognition  of  the  independence  of  Texas. 
However,  in  December  of  the  same  year,  President  Andrew  Jackson 
sent  a  special  message  to  Congress  recommending  delay  in  its  recog- 
nition. He  reminded  the  members  of  Congress  that  his  ''predecessors" 
had  cautiously  tried  to  abstain  from  making  hasty  decisions  about 
recognition,  and  unless  they  had  "clearest  evidence"  otherwise  they 
would  not  make  a  decision  of  recognizing  a  State  or  Government. 

U.S.  NONRECOGNITION  POLICY 

The  antithesis  to  recognition  is  nonrecognition.  The  well-known 
"npnrecognition  policy"  of  the  United  States  was  contained  in  the  notes 
sent  to  China  and  Japan  by  Secretary  of  State  William  Jennings 
Bryan  in  1915.  Knowing  that  Japan  had  presented  unreasonable  and 
subjugating  21  demands  to  China,  he  sent  identical  notes  to  China 
and  Japan  on  May  11,  1915,  stating  that — 

.  .  .  The  United  States  cannot  recognize  any  agreement  or  understanding 
which  has  been  entered  into  between  the  Governments  of  Japan  and  China, 
impairing  the  treaty  rights  of  the  United  States  and  its  citizens  in  China.  (US. 
Foreign  Relations,  Washington,  1915,  p.  146). 

This  helped  China  subsequently  to  cancel  these  demands  at  the 
Washington  Conference  in  1922. 

Shortly  after  Japan  invaded  Manchuria  in  1931,  Henry  Stimson, 
Secretary  of  State  on  January  7,  1932,  sent  identical  notes  to  Japan 
and  China  reiterating  the  position  of  the  United  States  by  asserting 
that  the  American  Government 

.  .  .  cannot  admit  the  legality  of  any  situation  de  facto  nor  does  it  intend  to 
recognize  any  treaty  or  agreements  entered  into  between  those  Governments,  or 
agents  thereof,  which  may  impair  the  treaty  rights  of  the  United  States  or  its 
citizens  in  China,  including  the  territorial  and  administrative  integrity  of  the 
Republic  of  China.  (Department  of  State,  Press  Releases,  January  9,  1932,  vol. 
6,  pp.  41-42.) 

Without  this  nonrecognition  policy  as  declared  by  Secretary  Stim- 
son, the  League  of  Nations  would  not  have  adopted  a  resolution  on 
March  11,  1932,  similar  to  the  Stimson  notes  against  Japan's  fruits 
of  conquest  in  Manchuria. 

The  nonrecognition  policy  was  continued  by  the  Roosevelt  adminis- 
tion  from  1933  to  1941  and  especially  after  the  Japanese  attack  on 
Pearl  Harbor.  In  1943,  the  Cairo  Conference  was  attended  by  Presi- 
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dent  Franklin  D.  Roosevelt,  Prime  Minister  Winston  Churchill,  and 
Generalissimo  Chiang  Kai-shek.  Based  on  the  nonrecognition  policy, 
they  made  a  declaration  stating 

Manchuria  and  other  Chinese  territories  stolen  by  Japan  shall  be  returned  to 
China  (Documents  of  American  Foreign  Relations,  1943,  Vol.  VI,  pp.  232-4.) 

Thus,  this  legal  basis  of  nonrecognition  paved  the  way  for  the 
return  of  Manchuria  to  China  after  the  V-J  Day,  although  Soviet 
obstruction  in  that  region  had  long  delayed  and  prevented  the 
Republic  of  China  from  retaking  possession  of  this  area. 

RECOGNITION    OF    RED    CHINA    OPPOSED 

The  Cranston  resolution  attempts  to  set  forth  a  principle  regarding 
the  recognition  by  the  United  States  of  foreign  governments.  It 
appears  to  avoid  mentioning  any  nation.  It  tries  to  convey  the  idea 
that  American  recognition  of  a  foreign  country  "does  not  imply  that 
the  United  States  necessarily  approves  the  form,  ideology  or  policy  of 
that  foreign  government."  However,  in  his  speech  introducing  the 
resolution  on  May  27,  Senator  Cranston  said:  "The  adoption  of  this 
resolution  will  clear  the  air  all  over  the  world  and  insofar  as  China  is 
concerned,  it  will  remove  the  obstacle  that  would  still  stand  in  the 
way  of  recognition." 

In  our  view,  American  recognition  of  the  Peking  regime  would 
strengthen  Peking's  position  at  home  and  abroad,  as  recognition 
would  naturally  imply  a  hope  for  friendship,  cooperation  and  assist- 
ance between  the  nations  concerned. 

Since  1966,  Communist  China  has  been  embroiled  in  serious  and 
bloody  ideological  and  power  struggles  in  the  form  of  riots,  demon- 
strations and  armed  conflicts  between  the  Mao  Tse-tung  and  Lin 
Piao  group  and  its  adversaries.  Mainland  China  is  now  in  a  condition 
of  disorder,  turmoil  and  anarchy.  Such  a  situation  continues  to  spread 
unabated  throughout  the  nation.  It  would  not  serve  American 
national  interests  to  strengthen  the  hands  of  the  Mao-Lin  group  to 
attack  its  enemies. 

Communist  China  has  repeatedly  declared  that  the  United  States 
is  her  archenemy.  The  new  Constitution  of  the  Chinese  Communist 
Party  and  Lin  Piao's  "Political  Report"  made  before  the  ninth  CCP 
Congress  solemnly  declared  their  intention  "to  overthrow  imperialism, 
headed  by  the  United  States."  Any  attempt  to  appease  Communist 
China  on  the  part  of  the  United  States  would  be  fruitless. 

RESULTS    OF    OTHER    NATIONS'    RECOGNITION    OF    PEKING    GOVERNMENT 

Peking's  xenophobia  and  antiforeign  agitations  from  1966  to  the 
present  are  well  known  to  the  world.  Diplomats  from  Communist 
and  non-Communist  nations  in  Peking  have  been  insulted  and  humil- 
iated. Their  property  has  been  damaged  and  attacked. 

The  United  Kingdom  was  the  first  Western  power  to  recognize 
Communist  China.  Yet  her  diplomats  and  consuls  in  Peking,  Shanghai, 
and  Macao  have  been  attacked,  and  their  property  vandalized.  The 
riots  and  demonstrations  in  Hong  Kong  in  1966  and  1967  are  still 
vivid  in  the  memory  of  all  those  victimized  and  those  who  read  news 
reports. 
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India  was  the  first  Asian  nation  to  recognize  the  Peking  regime. 
Yet  India  has  been  twice  attacked  by  the  Chinese  People's  Liberation 
Army  within  10  years. 

President  Sukarno  of  Indonesia  was  very  friendly  tow  aid-  Peking. 
He  claimed  to  be  a  good  friend  of  Mao  Tse-tung  and  Chou  En-lai. 
Nevertheless  Peking  had  an  important  hand  in  the  overthrow  of  his 
government  in  the  coup  d'etat  of  October  196u. 

Burma  recognized  Communist  China  in  1950.  But  the  Burmese 
Government  eventually  felt  compelled  to  denounce  Peking's  sub- 
versive activities  in  Rangoon  and  other  Burmese  towns  and  vill. 

Cambodia's  Prince  Norodom  Sihanouk  had  to  close  two  pro-Peking 
newspapers  and  arrest  many  Chinese  Communist  spies  in  Cambodia 
in  1967.  Recently  he  announced  that  Cambodia  is  ready  to  resume 
diplomatic  relations  with  the  United  States. 

Finally,  Leonid  I.  Brezhnev,  Secretary  of  the  Soviet  Communist 
Party,  on  June  7  this  year  declared  that  Communist  China  under 
Mao  Tse-tung  is  preparing  for  war,  conventional  and  nuclear,  against 
the  Soviet  Union. 

The  above-mentioned  experiences  of  the  various  nations,  Communist 
and  non-Communist,  which  have  recognized  Communist  China,  should 
not  be  overlooked. 

CONSEQUENCES   OF   U.S.   RECOGNITION   OF  PEKING 

If  Communist  China  were  recognized  by  the  United  States,  it 
would  increase  Chinese  Communist  subversive  activity  and  propa- 
ganda in  this  country.  The  tranquility  and  security  of  Chinese  com- 
munities in  this  country  may  be  threatened  by  the  infiltration  and 
penetration  of  the  Chinese  Communist  agents.  Such  a  threat  may  also 
extend  to  Americans  of  other  origins  to  a  lesser  degree  at  the  initial 
stage. 

Since  the  convening  of  the  9th  CCP  Congress,  the  political  and  mili- 
tary struggles  among  factions  of  the  Communists  have  intensified 
and  become  more  widespread.  The  rift  between  Peking  and  Moscow 
has  widened  and  deepened.  In  spite  of  its  internal  and  external  diffi- 
culties, Peking's  denunciation  of  President  Nixon  and  his  communique, 
made  jointly  with  President  Thieu,  have  violently  increased.  Peking's 
charges  against  Soviet  Russia  have  also  become  more  virulent.  While 
the  700  million  mainland  Chinese  are  yearning  for  freedom,  it  would 
be  unthinkable  for  the  United  States  to  strengthen  the  hands  of  the 
oppressive  regime  in  Peking  on  its  people  through  recognition. 

Secretary  John  Foster  Dulles  in  1957  predicted  that  Communist 
China  is  in  "a  passing  and  not  a  perpetual  phase."  Vice  President 
Richard  Nixon  in  1958  declared  that  American  support  of  the  Republic 
of  China  involves  "not  the  individual  Chiang,"  but  "the  future  hopes" 
t  of  millions  of  Chinese  there  and  overseas,  "who  hold  tremendous 
power,  the  balance  of  power  in  some  instances — in  Indonesia.  Malay- 
sia, Indochina,  even  in  the  Philippines  and  Thailand."  Dulles'  and 
Nixon's  views  remain  substantially  valid,  except  that  Communist 
China's  internal  situation  has  worsened  and  her  position  in  the  world 
has  become  more  isolated.  It  is  hoped  that  if  the  American  statesmen 
are  unable  to  contribute  towards  ending  what  Dulles  called  the  "pass- 
ing phase,"  at  least,  they  will  not  contribute  towards  prolonging  or 
strengthening  the  Chinese  Communist  regime  by  recognition. 

Thank  you  very  much. 
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(The  full  statement  of  Mr.  Pan  follows :) 

Statement  by  Dr.  Stephen  Pan,  as  Spokesman  for  the  Chinese  Consoli- 
dated and  Benevolent  Associations  of  New  York,  Washington,  D.C., 
New  England,  Philadelphia,  Baltimore  and  Pittsburgh 

It  is  an  honor  for  me  to  be  authorized  by  the  Chinese  communities  of  the 
eastern  part  of  this  country  to  speak  to  this  important  body  of  the  Senate.  We 
wish  to  thank  Senator  Fulbright  and  the  other  members  of  the  Committee  on 
Foreign  Relations  for  allowing  us  to  be  heard  on  the  serious  question  of 
"recognition." 

RECOGNITION  IN  INTERNATIONAL  LAW 

"Recognition"  in  international  law  and  the  conduct  of  international  relations 
is  certainly  a  very  complicated,  misleading  and  often  misunderstood  term. 

One  may  maintain,  as  does  Senator  Cranston,  that  recognition  does  not  imply 
that  the  recognizing  state  necessarily  approves  of  the  form,  ideology  or  policy 
of  the  recognized  government.  This  is  an  over-simplified  statement,  though  it  is 
true  that  the  recognizing  state  is  not  bound  to  endorse  everything  in  the  recog- 
nized state  or  government. 

Henry  Wheaton,  a  classical  writer  on  international  law,  in  his  Elements  of 
International  Law  (in  the  Classics  of  International  Law,  edited  by  James  Brown 
Scott,  George  G.  Wilson,  etc.  London,  1936,  p.  35)  says: 

"There  are,  in  truth,  stages  and  degrees  of  recognition.  Where  the  purpose  of  the 
foreign  State  is  just  and  friendly,  it  will  go  not  farther  than  its  own  necessities  .  .  . 

"The  test  is,  did  the  necessities  of  the  foreign  State  require  the  act,  and  did  the 
act  recognize  no  more  than  existed  and  than  those  necessities  required?  The  acts 
referred  to  are  special  and  casual  and  temporary,  and  are  not  inconsistent  with  a 
recognition  of  the  fact,  that  contest  is  undecided." 

Furthermore,  Wheaton  maintained: 

"Whether  this  final  step  is  justifiable,  depends  upon  the  same  tests;  namely, 
the  necessities  of  foreign  States,  and  the  truth  of  the  fact  implied,  that  the  State 
treated  with  was,  at  the  time,  in  the  condition  de  facto  of  an  independent  State. 
Where  the  necessities  of  the  foreign  State  are  spoken  of,  the  term  is  to  be  under- 
stood in  a  liberal  sense.  It  refers  to  a  state  of  things  when  a  just  regard  to  the 
duties  and  rights  of  a  government,  in  reference  to  the  interests  confided  to  it,  re- 
quires its  action."  (Ibid.) 

He  explained  in  more  detail  about  the  duties  of  a  government  to  be  recognized  as 
follows : 

"It  is  among  the  duties  of  a  government  to  keep  open  to  its  subjects  commercial 
intercourse  with  all  practicable  parts  of  the  world,  the  privileges  of  travel  and 
sojourning,  and  all  the  forms  of  intercourse  beneficial  to  humanity:  and  to  make 
arrangements  for  the  protection  of  its  citizens  in  these  pursuits."  (Loc.  Cit.). 

Using  this  criterion,  it  is  questionable  whether  a  nation,  such  as  Communist 
China,  would  be  able  to  fulfill  her  duties  and  rights. 

Wheaton  concluded  in  the  following  words: 

"The  justification  of  special  acts  short  of  absolute  and  formal  recognition  of 
sovereign  independence,  must  depend  upon  the  circumstances  of  each  case,  and 
little  light  can  be  thrown  upon  them  by  abstract  statements."  (Loc.  Cit.). 

Thus,  when  a  State,  especially  a  great  Power,  is  considering  the  recognition  of  a 
new  State  or  a  Government,  all  the  tangible  and  intangible  factors  involved  in  that 
question  should  be  carefully  evaluated.  It  is  not  surprising  to  know  that  it  was 
nearly  70  years  after  the  Declaration  of  Independence  by  the  Netherlands  that  it 
was  recognized  by  Spain  in  the  Treaty  of  Munster  in  1648.  The  new  Dynasty  of 
Braganza  was  established  over  Portugal  by  a  revolt  against  Spain  in  1640,  and 
was  not  acknowledged  by  Spain  until  the  Treaty  of  Lisbon  in  16S8  was  signed, 
i.o.,  about  44  years  afterwards. 

In  the  case  of  Texas,  after  a  year  of  fighting,  the  independence  of  Texas  was 
declared  in  December  1835.  A  decisive  battle  against  Mexico  occurred  at  San 
Jacinto  in  April  1836,  but  Mexico  refused  to  acknowledge  its  independence.  In 
the  summer  of  1836,  the  U.S.  Congress  adopted  a  resolution  stating: 

"That  the  independence  of  Texas  ought  to  be  acknowledged  by  the  United 
-  whenever  satisfactory  information  should  be  received  that  it  had  in 
successful  operation  a  civil  government  capable  of  performing  the  duties  and 
fulfilling  the  obligations  of  an  independent  power."  (Wheaton,  Elements  of  Inter- 
national Lam,  Op.  Cit.  p.  37) 
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However,  President  Andrew  Jacksor.  in  December  L83€  1  message 

to  Congress  recommending  delay  in  recognition  of  the  independ. 
He  stated: 

"The  acknowledgment  of  a  new  State  as  independent,  and  entitled  I 
in  the  family  of  nations,  is  at  all  times  an  act  of  great  delicacy  and  responsil 
but  more  especially  so  when  such  State  has  forcibly  separated  itself  from  another, 
of  which  it  has  formed  an  integral  part,  and  which  still  claims  dominion  over  it. 
A  premature  recognition  under  these  circumstances,   if  not   looked  upon  as  a 
justifiable  cause  of  war,  is  always  liable  to  be  regarded  as  a  proof  of  an  unfriendly 
spirit  to  one  of  the  contending  parties.  All  questions  relative  to  the  government 
of  sovereign  nations  have  been  treated  by  the  United  States  as  question  of  fact 
only;  and  our  predecessors  have  cautiously  abstained  from  deciding  upon  them, 
until  the  clearest  evidence  was  in  their  possession  to  enable  them  not  01 
decide  correctly,  but  to  shield  their  decisions  from  every  unworthv  imputation." 
(Loc.Cit.  pp.  37-38). 

It  is  understandable  that  the  significance  of  recognition  in  the  conduct  of  foreign 
relations  is  not  unduly  emphasized.  Recognition  of  a  State  or  a  Government  has 
been  defined  by  various  authorities  of  international  law  in  different  wa; 

John  Bassett  Moore  in  his  Digest  of  International  Law  (Vol.  I,  p.  72)  stated  that 
recognition  is  the  assurance  given  to  a  new  State  or  its  government  that  it  will  be 
permitted  to  hold  its  place  and  rank  in  the  character  of  an  independent  political 
organism  in  the  society  of  nations.  Frederic  W.  Gibbs  and  Charles  G.  Fenwick  in 
their  text  books  also  maintain  that  only  through  recognition  does  a  regime  become 
a  legal  person  in  the  international  sense  (Gibbs,  Recognition,  London,  1836,  p.  ~>*> 
and  Fenwick,  International  Law  2nd  ed.  N.Y.  1934,  p.  107).  Recognition  of  a  new 
government,  however,  is  often  a  matter  of  policy  and  expediency  determined  by 
the  recognizing  government  or  State. 

Green  Haywood  Hackworth,  legal  adviser  of  the  State  Department,  in  bis 
Digest  of  International  Law  (Vol.  I,  p.  161)  says  that  "whether  and  when  recogni- 
tion will  be  accorded  is  a  matter  within  the  discretion  of  the  recognizing  State.'' 
He  further  points  out  that  "the  question  of  the  recognition  of  a  foreign  govern- 
ment is  purely  a  domestic  one  for  the  United  States,  to  be  decided  by  the  Execu- 
tive." However,  Secretary  of  State  Frank  Kellogg  wrote  to  Senator  Swanson  on 
December  14,  1927,  saying  that  "the  President  has  absolute  power  to  recognize 
any  country,  and  by  and  with  the  advice  and  consent  of  the  Senate.  .  . 
(Loc.  Cit.  Vol.  I,  p.  161).  Hackworth  also  asserts  that  "Congress  has  exhibited  little 
inclination  to  contest  the  prerogative  of  the  Executive  to  accord  or  withhold 
recognition  at  his  discretion,  although  attempts  have  been  made  on  a  number  of 
occasions  through  resolutions  to  determine  the  action  to  be  taken  with  respect  to 
certain  governments.  (Ibid.,  Vol.  I,  p.  162). 

Hackworth  also  quoted  a  memorandum  drafted  by  a  long-time  career  diplo- 
mat, Alvery  A.  Adee,  Assistant  Secretary  of  State,  who  on  March  28,  1913, 
enumerated  three  conditions  or  requisites  for  the  recognition  of  a  new  State 
or  government.  They  are: 

(1)  The  control  of  the  administrative  machinery  of  the  State; 

(2)  The  general  acquiescence  of  its  people;  and 

(3)  The  ability  and  willingness  of  the  government  to  discharge  its  inter- 
national and  conventional  obligations. 

In  other  words,  it  is  of  great  importance  that  the  recognized  State  or  govern- 
ment be  stable  and  in  full  control  of  the  machinery  of  government,  without  much 
opposition  from  its  people.  Similarly,  it  is  also  a  prerequisite  for  the  recognised 
government  to  be  able  and  willing  to  fulfill  its  international  obligations  as  a  mem- 
ber of  the  civilized  world. 

When  a  new  State  or  a  government  is  unable  and  unwilling  to  fulfill  the  above- 
mentioned  conditions,  any  recognition  tendered  by  another  State  may  be  con- 
sidered premature.  John  Bassett  Moore  wrote  that  "Premature  recognition  con- 
stitutes an  act  of  intervention,  committed  in  favor  of  insurgents  or  of  a  conqueror. 

(Op.  Cit.,  Vol.  I,  p.  109).  Fenwick  also  stated  that  "Premature  recognition  of  the 
independence  of  a  revolutionary  State  may  constitute  an  offense  against  the  parent 
State,  being  an  interference  with  itsjegal  right  to  retain  control  over  its  buDJ< 
(Ibid.,  Vol.  I,  p.  109).  , 

Pasquale  Fiore,  an  Italian  authority  on  international  law,  said  that  in  some 
special  circumstances  a  premature  recognition  "might  be  tantamount  to  moral 
assistance  given  to  the  new  State  or  Government."  (Edwin  M.  Ron-hard  s 
translation  of  Fiore's  International  Law  Codified  (New  York,  L918,  p.  147)). 

Recognition  extended  bv  a  great  Power  such  as  the  United  States  certainly 
would  strengthen  the  recognized  State  or  Government,  its  position  and  prestige 
in  world  politics,  and  its  legal  status  in  the  United  Nations.  It  would  also  lead  to 
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cultural,  economic  and  social  cooperation  and  assistance  between  the  United 
States  and  the  recognized  State  or  Government. 

Communist  China  has  already  been  aggressive  in  its  policies  and  activities  in 
Asia,  Latin  America,  Africa  and  elsewhere.  American  recognition  of  the  Peking 
regime  would  certainly  deal  a  very  severe  blow  to  all  the  freedom-loving  peoples 
in  Asia  and  other  parts  of  the  world. 

Communist  China  and  Soviet  Russia  in  different  ways  are  now  seriously 
challenging  the  Free  World  under  the  leadership  of  the  United  States.  Therefore, 
strengthening  the  hands  of  a  colossal  state,  such  as  Communist  China,  which  has 
already  declared  the  United  States  an  arch  enemy  would  be  to  close  one's  eye  to 
the  realities  and  dangers  of  the  situation. 

NON-RECOGNITION  POLICY 

The  antithesis  to  recognition  is  "Non-Recognition."  The  well-known  "Non- 
Recognition  Policy"  of  the  United  States  was  contained  in  the  notes  sent  to 
China  and  Japan  by  Secretary  of  State,  William  Jennings  Bryan,  in  1915.  Know- 
ing that  Japan  had  presented  unreasonable  and  subjugating  21  Demands  to 
China,  he  sent  identical  notes  to  China  and  Japan  on  May  11,  1915,  stating  that 
"the  United  States  cannot  recognize  any  agreement  or  understanding  which  has 
been  entered  into  between  the  Governments  of  Japan  and  China,  impairing  the 
treaty-rights  of  the  United  States  and  its  citizens  in  China  .  .  ."  (U.S.  Foreign 
Relations,  Washington,  1915,  p.  146).  This  helped  China  subsequently  to  cancel 
these  demands  at  the  Washington  Conference  in  1922. 

Shortly  after  Japan  invaded  Manchuria  in  September  1931,  Henry  Stimson, 
Secretary  of  State,  on  January  7,  1932,  sent  identical  notes  to  Japan  and  China 
reiterating  the  position  of  the  United  States  by  asserting  that  the  American 
Government  can  not  admit  the  legality  of  any  situation  de  facto  nor  does  it  intend 
to  recognize  any  treaty  or  agreement  entered  into  between  those  Governments, 
or  agents  thereof,  which  may  impair  the  treaty-rights  of  the  United  States  or  its 
citizens  in  China,  including  the  territorial  and  administrative  integrity  of  the 
Republic  of  China  .  .  .  ."  (Department  of  State,  Press  Releases  January  9,  1932, 
Vol.  6,  pp.  41-42).  Without  this  Non-Recognition  policy  as  declared  oy  Secretary 
Stimson,  the  League  of  Nations  would  not  have  adopted  a  resolution  on  March  11, 
1932,  similar  to  the  Stimson  notes  against  Japan's  fruits  of  conquest  in  Manchuria. 

The  Non-Recognition  policy  concerning  Manchuria  was  continued  by  the 
Roosevelt  Administration  from  1933  to  1941.  Later,  in  1943,  the  Cairo  Conference, 
attended  by  President  Franklin  D.  Roosevelt,  Prime  Minister  Churchill  and 
Generalissimo  Chiang  Kai-shek,  issued  a  declaration  based  on  the  Non-Recogni- 
tion policy.  It  insisted  that  "Manchuria  and  other  Chinese  territories  stolen  by 
Japan  shall  be  returned  to  China."  Thus,  this  legal  basis  of  Non-Recognition 
paved  the  way  for  the  return  of  Manchuria  to  China  after  the  V-J  Day,  although 
Soviet  obstruction  in  that  region  had  long  delayed  and  prevented  the  Republic  of 
China  from  re-taking  possession  of  this  area. 

THE    CRANSTON    RESOLUTION 

The  Cranston  Resolution  "regarding  the  recognition  by  the  United  States  of 
Foreign  Governments"  appears  to  avoid  the  mention  of  Communist  China  or  any 
other  Communist  nation.  Yet  there  can  be  no  doubt  that  it  is  intended  to  open  a 
new  way  to  approach  and  accommodate  Communist  China,  as  admitted  by  the 
Senator  himself  in  his  introducing  speech  on  May  27. 

Regarding  the  intent  of  the  Resolution,  let  us  examine  whether  Communist 
China  is  capable  and  willing  to  fulfill  the  generally  accepted  criteria  or  conditions 
for  recognition. 

Peking's  struggles  and  turmoil 

For  the  past  three  years,  the  Great  Proletarian  Cultural  Revolution  has  created 
nationwide  chaos  and  an  anarchic  situation  in  mainland  China.  Riots,  bloody 
fights  and  armed  conflicts  have  occurred  even  very  recently  in  Kwangtung, 
Kwangsi,  Fukien,  Hunan  and  Chekiang  Provinces.  Machine  guns  and  arms  of 
various  kinds  from  artillery  to  grenades,  from  TNT  to  long  knives  have  been 
used  as  weapons  by  Chinese  Communists  to  kill  each  other.  The  People's  Libera- 
tion Army  sometimes  stands  by  and  watches  and  sometimes  is  involved  on  one 
side  or  the  other.  Communist  press  media  openly  charge  that  "there  are  still  a 
handful  of  reactionaries  and  revisionists  who  are  holding  the  Red  Banner  of  Chair- 
man Mao  against  the  thought  of  Chairman  Mao,"  citing  the  riots  and  bloody 
fights  as  evidence. 
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Since  the  9th  CCP  Congress  in  April  this  year,  the  struggles  have  been 
sharper  and  more  widely  spread.  Every  day  the  Chinese  Communist  newspaper! 
and  periodicals  plead  with  the  Party  cadres  and  the  people  for  unit  v.  This  li  an 
indication  also  that  Communist  China  now  is  very  much  divided.  Liu  Shao-ehi 
was  dismissed  by  the  Enlarged  Session  of  the  8th  Central  Committee  of  the 
CCP  in  October  last  year.  Yet  legally  speaking  he  is  still  the  Head  of  the  Peking 
regime,  because  he  has  not  been  dismissed  by  the  Nat;onal  People's  Congn 
which  he  is  the  President.  On  June  5  this  year,  the  Associat.-d  Press  reported 
that  the  "revisionists  and  capitalists"  of  Liu  Shao-chi  are  still  "extremely  strong 
and  very  influential"  among  the  42  million  people  of  Kwangtung  Provini 
other  words,  the  Mao  Tse-tung  and  Lin  Piao  group  is  still  fighting  and  struggling 
with  its  adversaries  and  the  whole  nation  is  still  unstabilized  and  anarchic. 
American  recognition  of  Communist  China  today  or  in  the  near  future  would 
certainly  strengthen  the  hands  of  the  Mao-Lin  group  against  its  enemies  at  home 
and  abroad. 

u.s.  is  Peking's  declared  enemy 

Ever  since  the  Chinese  Communists  came  to  power  in  Peking  in  th<-  latter 
part  of  September  1949,  they  have  been  very  hostile  towards  the  United  81 
Although  the  United  States  had  had  the  indulgence  of  engaging  in  talks  with 
Communist  China  on  Ambassadorial  levels  for  several  years,  Peking  suddenly 
announced  suspension  of  those  talks  shortly  after  Mr.  Nixon  became  President. 
Peking  press  media  since  then  have  been  attacking  President  Nixon  in  no  less 
violent  terms  than  they  had  attacked  President  Johnson. 

The  new  Constitution  of  the  Chinese  Communist  Party  and  the  "Political 
Report"  of  Lin  Piao,  designated  successor  to  Chairman  Mao,  adopted  by  the  9th 
CCP  Congress  clearly  state  that  the  Chinese  Communist  Party  "fights  to  over- 
throw imperialism  headed  by  the  United  States,  modern  revisionism  headed  by 
the  Soviet  revisionist  renegade  clique,  and  reactionaries  of  all  countries."  It  is 
quite  evident  that  in  accordance  with  the  CCP  new  Constitution,  the  Communist 
Party  in  China  follows  a  hard-line  policy  towards  the  United  States,  as  well  as  t  he 
Soviet  Union  and  other  nations.  In  particular,  Peking,  under  the  Mao-Lin  clique, 
will  continue  to  compete  with  the  Soviet  Union  for  leadership  in  world  revolution. 

Shortly  after  the  Midway  Conference  between  President  Nixon  and  President 
Thieu,  Peking  press  media  intensified  their  attacks  on  both  President  Nixon  and 
President  Thieu  and  their  joint  communique,  alleging  that  it  was  an  American 
trick  to  cover  up  aggression  in  Vietnam. 

Peking's  xenophobia 

Peking's  xenophobic  agitations  are  well  known  facts,  especially  since  1966. 
Yet  xenophobia  is  not  traditionally  Chinese  or  Confucian,  as  some  China  experts 
claim.  Confucius  and  all  his  disciples  believe  in  "universal  brotherhood  and 
harmony  among  nations."  Anti-foreign  activities  such  as  Taiping  Rebellion  and 
the  Boxer  Rebellion  of  the  19th  century  were  reactions  to  foreign  encroachments 
rather  than  xenophobia  per  se. 

Since  the  inauguration  of  the  Proletarian  Cultural  Revolution  in  1966,  the 
Mao-Lin  group  has  launched  many  campaigns  against  foreign  nations  and  their 
nationals.  Some  of  these  anti-foreign  agitations  are  well-known  to  the  W< 
world.  But  Peking's  agitations  against  Communist  countries  such  as  Bulgaria, 
East  Germany,  Outer  Mongolia  and  Yugoslavia  are  less  known  facts.  Diplomats 
of  these  nations  were  publicly  humiliated  and  insulted,  and  their  property, 
personal  and  real,  in  mainland  China,  damaged.  All  these  Communist  nations  have 
diplomatic  realtions  with  Peking. 

France,  under  President  Charles  de  Gaulle,  recognized  Peking  in  1964.  Yet  the 
French  Ambassador  was  insulted  in  the  streets  of  Peking  in  1967  and  all  the 
Chinese  personnel  attached  to  the  French  Embassy  in  Peking  were  arrested  by 
the  Peking  authorities. 

The  United  Kingdom  was  the  first  Western  Power  to  recognize  the  Peking 
government.  But  British  diplomats  and  consuls  in  Peking,  Shanghai  and  Macao 
have  been  insulted  and  humiliated.  British  property  in  Peking  and  Shanghai  was 
burned  and  damaged.  The  riots  and  demonstrations  in  Hong  Kong  in  1966  and 
1967  are  still  vivid  in  the  memories  of  the  British  today.  Anthony  Grey,  a  Reuters 
correspondent,  has  been  under  house  arrest  for  more  than  30  months.  He  was 
not  released  even  after  Hong  Kong  released  practically  all  the  not  leaders  who 
were  newspapermen  and  women. 
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India  was  one  of  the  first  Asian  nations  recognizing  Peking.  Yet  India  has 
been  attacked  by  the  Chinese  Communist  Army  in  recent  years. 

Indonesia  also  recognized  Communist  China  in  1950.  President  Sukarno  was 
very  friendly  towards  Mao  Tse-tung  and  Chou  En-lai.  Yet  Peking  had  an  im- 
portant hand  in  the  Indonesian  coup  d'etat  of  October  1965  to  overthrow  the 
Jakarta  Government  under  Sukarno,  with  the  hope  to  establish  a  Communist 
government  there.  Finally,  the  Indonesian  Government  withdrew  its  diplomats 
from  Peking  on  September  13,  1967. 

Burma  had  maintained  cordial  relations  with  Peking  since  1950.  However, 
because  of  Peking's  subversive  activities  in  Burma,  the  Burmese  Government 
denounced  Peking's  policies  and  activities  in  1967,  and  thence  their  relations 
have  deteriorated. 

Even  Prince  Norodom  Sihanouk  of  Cambodia  on  September  13,  1967,  at  a 
rally  announced  the  closing  of  two  pro-Peking  newspapers  in  his  country.  He  also 
denounced  Peking  for  subversive  activities  designed  to  overthrow  his  Govern- 
ment. Though  Cambodia  has  allowed  the  Hanoi  and  Viet  Cong  forces  to  use 
Cambodia  as  a  sanctuary,  yet  Prince  Sihanouk  recently  has  announced  that  hr 
is  now  willing  to  resume  diplomatic  relations  with  the  United  States. 

PEKING   VERSUS    MOSCOW 

The  Chinese  Communists  owed  very  much  to  the  Soviet  Union  for  guidance 
and  material  assistance  in  conquering  mainland  China.  Yet,  the  Mao-Lin  faction 
has  been  bitterly  denouncing  the  Soviet  Union  for  its  alleged  "revisionism,"  and 
"aggression  along  the  Chinese  borders."  The  recent  border  clashes  on  the  banks 
of  the  Ussuri  River  at  the  Chen  Pao  or  Damansky  Island  and  also  on  the  Sinkiang 
borders  have  been  used  by  Peking  for  propaganda  purposes  in  order  to  unify  the 
Party  cadres,  the  armed  forces  and  the  people  in  general.  Similarly,  it  is  true  that 
Moscow  also  wants  to  use  such  incidents  and  occasions  to  strengthen  its  position 
at  the  present  Communist  Summit  Conference  in  Moscow.  This  clearly  shows 
that  so  far  as  the  Chinese  Communist  regime  is  concerned,  it  does  not  want  to 
thank  Moscow  or  acknowledge  the  assistance  given  by  its  comrades  in  Moscow 
during  the  past. 

senator  cranston's  speech  in  the  senate 

Let  us  now  examine  the  speech,  entitled  "Toward  A  More  Realistic  Recognition 
Policy,"  made  by  Senator  Cranston  as  it  appeared  in  the  Congressional  Record 
on  May  27,  1969.  He  said:  "I  wish  to  emphasize  that  this  resolution  by  no  means 
centers  on  the  matter  of  China."  However,  a  few  sentences  later,  he  stated:  "the 
adoption  of  the  resolution  will  clear  the  air  all  over  the  world  and  insofar  as  China 
is  concerned,  it  will  remove  the  obstacles  that  would  still  stand  in  the  way  of 
recognition."  It  is  hardly  understandable,  if  the  reasons  for  his  resolution  were  so 
strong  and  forthright,  why  he  has  been  so  apprehensive  about  mentioning  China 
in  the  title  or  contents  of  the  resolution.  (Cf.  The  New  York  Times,  May  20,  1969.) 
Using  a  general  premise  to  reach  a  definite  end,  Senator  Cranston  perhaps  hopes 
to  secure  adoption  of  the  resolution  and  later  to  facilitate  or  accommodate  recog- 
nition of  the  Peking  regime  by  the  United  States,  even  though  up  to  the  present 
time,  recent  polls  have  indicated  that  the  majority  of  the  American  people  still 
oppose  recognition  of  Communist  China. 

In  advocating  the  recognition  of  Communist  China,  Senator  Cranston  empha- 
sizes the  information  angle.  He  told  the  Senate:  "We  consider  it  to  be  to  our  ad- 
vantage ...  to  obtain  at  first  hand  as  much  information  and  intelligence  as  possible 
about  the  other  country.  .  .  .  Mainland  China  offers  another  example  of  a  country 
where  better  communications  and  more  accurate  information  would  be  to  our 
advantage.  .  .  ."  This  theory  was  repudiated  by  Dr.  Walter  Judd,  when  he  testified 
before  the  Senate  Foreign  Relations  Committee  on  March  28,  1966.  Dr.  Judd  said: 
"We  have  been  getting  plenty  of  information  by  a  variety  of  means,  especially 
from  the  thousands  of  escapees  each  year.  Red  China  has  not  allowed  newspaper 
correspondents  of  any  nationality  to  travel  freely  in  that  land  unless  it  has  reason 
to  believe  in  advance  that  they  were  generally  favorable." 

Senator  Cranston  also  denounced  the  Non-Recognition  policy  of  Secretary 
Stimson  concerning  the  puppet  State,  "Manchukuo  .  It  thus  appears  as  if  he 
approves  of  the  fruits  of  conquest  by  Japan  in  Manchuria  and  even  is  willing  to 
justify  his  new  theory  of  "recognition"  at  the  expense  of  history  and  justice. 

American  Non-Recognition  policy  towards  Communist  China  has  been  based 
not  only  on  moral  grounds,  but  also  on  American  national  interests  and  inter- 
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national  justice.  This  policy,  to  some  extent  has  slowed  down  Peking*!  aggn 
activities  in  Asia.  If  American  recognition  were  tendered  to  Peking.  It  would 

naturally  lead  to  its  admission  into  the  United  Nations  and  increase  its  pn 
and  strengthen  its  position  and  indirectly  encourage  its  aggressive  polii 
where.  Such  repercussions  could  be  very  great.  It  may  even  lead  to  the  conf] 
tion  of  Communist  China  and  the   United  States,   when  Chinese  Communist 
aggressions  become  intolerable.  Senator  Cranston  believes  that  his  resolution  is 
"realistic,"  but  actually  it  is  "unrealistic,"  and  "short-sighted." 

If  the  Cranston  Resolution  were  adopted  by  the  Senate,  it  may  Lnflueno 
American  Government  to  recognize  Communist  China  in  the  near  future,  which 
would  increase  Chinese  Communist  subversive  activities  and  propaganda  in  this 
country.  Ninety-nine  percent  of  the  ethnic  Chinese  in  the  United  States  are 
opposed  to  Communism  and  the  Communists.  Yet  with  the  presence  of  Chinese 
Communist  diplomats,  press  agents,  merchants  and  technicians,  some  would 
certainly  become  spies  and  subversive  agents,  who  would  threaten  the  1 
security  and  tranquility  of  all  the  Chinese  communities  in  this  countrv,  including 
San  Francisco,  Los  Angeles,  and  New  York,  as  well  as  Americans  of  other  origins 
to  a  lesser  degree  at  the  initial  stage. 

Senator  Cranston  also  attempts  to  compare  the  recognition  of  the  Soviet  Union 
with  that  of  Communist  China.  Such  a  comparison  is  farfetched  and  unreal. 
Soviet  Russia  in  1933  did  not  officially  declare  the  United  States  as  an  arch- 
enemy. Moscow  did  not  participate  in  any  war  against  the  United  States  or  a 
world  organization,  of  which  the  United  States  was  a  member.  But  Peking  partic- 
ipated in  war  in  Korea  and  now  in  Vietnam.  It  has  also,  to  some  extent,  instigated 
and  encouraged  riots  in  the  Americas.  The  words  of  the  Chinese  Communists  have 
also  been  substantiated  with  actions  in  every  way  and  everywhere. 

RICHARD   NIXON'S  CHINA  POLICY 

When  Mr.  Richard  Nixon  was  Vice  President  of  the  United  States,  he  said  at 
a  press  conference  on  October  22,  1958,  that  American  support  of  the  Republic 
of  China  involves  "not  the  individual  Chiang,"  but  "the  future  and  hopes"  of 
millions  of  Chinese  there  and  overseas  Chinese  "who  hold  tremendous  power,  the 
balance  of  power  in  some  instances — in  Indonesia,  Malaya,  Indochina,  even  in 
the  Philippines  and  Thailand."  ("Nixon  Sees  Taiwan  Vital  as  a  Symbol,"  in  the 
New  York  Times,  October  23,  1958). 

JOHN    FOSTER    DULLES'    VIEWS    AND    PREDICTIONS 

John  Foster  Dulles,  Secretary  of  State  on  June  28,  1957,  spoke  to  the  Lions 
International  Convention  in  San  Francisco  in  the  following  words: 

"On  the  China  mainland,  600  million  people  are  ruled  by  the  Chinese  Commu- 
nist Party.  That  Party  came  to  power  by  violence  and,  so  far,  has  lived  by  violence. 

"It  retains  power  not  by  will  of  the  Chinese  people,  but  by  massive  forcible 
repression.  It  fought  the  United  Nations  in  Korea,  it  supported  the  Communist 
war  in  Indochina;  it  took  Tibet  by  force.  It  formented  the  Communist  Huk 
rebellion  in  the  Philippines  and  the  Communist  insurrection  in  Malaya.  It  does 
not  disguise  its  expansionist  ambitions.  It  is  bitterly  hateful  of  the  United  States, 
which  it  considers  a  principal  obstacle  in  the  way  of  its  path  of  conquest."  (San 
Francisco  Chronicle  and  the  New  York  Times,  June  29,  1957). 

The  serious  consequences  of  American  recognition  of  Communist  China  were 
foreseen  by  Secretary  of  State  Dulles.  In  the  same  speech,  he  declared: 

"United  States  diplomatic  recognition  of  Communist  China  would  have  the 
following  consequences: 

"1.  The  mainland  Chinese,  who  by  Mao  Tse-tung's  own  recent  admission, 
seek  to  change  the  nature  of  their  Government,  would  be  immensely  discouraged. 

"2.  The  millions  of  overseas  Chinese  would  feel  that  they  had  no  free  China 
to  which  to  look'.  Today,  increasing  numbers  of  these  overseas  Chinese  go  to  free 
China  to  study.  Six  years  ago  there  were  less  than  100  Chinese  students  from 
Southeast  Asia  and  Hongkong  studying  in  Taiwan.  Now  there  are  nearly 
5,000,  .  .  . 

"If  the  United  States  recognized  the  Chinese  Communist  regime,  many  of  the 
millions  of  overseas  Chinese  in  free  Asian  countries  would  reluctantly,  turn  to 
acceptance  of  the  guiding  direction  of  the  Communist  regime.  This  would  be  a 
tragedy  for  them;  and  it  would  imperil  friendly  governments  already  menaced 
by  Chinese  Communist  subversion. . 

47 


384 


"3.  The  Republic  of  China  would  feel  crushed  by  its  friend.  That  Government 
was  our  ally  in  the  Second  World  War  and  for  long  bore  alone  the  main  burden 
of  the  Far  Eastern  war.  It  had  many  tempting  opportunities  to  compromise  with 
the  Japanese  on  terms  which  would  have  been  gravely  detrimental  to  the  United 
States.  It  never  did  so.  We  condemn  the  Soviets  for  having  dishonored  their  30- 
year  treaty  pledge  of  1945  to  support  the  Chinese  National  Government  as  the 
Central  Government  of  China.  We  are  honor-bound  to  give  our  ally,  to  whom  we 
are  pledged  by  a  mutual-defense  treaty,  a  full  measure  of  loyalty. 

"4.  The  free  Asian  governments  of  the  Pacific  and  Southeast  Asia  would  be 
gravely  perplexed.  They  are  close  to  the  vast  Chinese  land  mass.  Geographically 
and,  to  some  extent,  politically,  they  are  separated  as  among  themselves.  The 
spirit  and  resolution  of  the  United  States  provides  an  important  unifying  and 
fortifying  influence.  If  we  seemed  to  waver  and  to  compromise  with  Chinese 
Communism,  that  would  in  turn  weaken  free  Asia  resistance  to  Chinese  Com- 
munism and  assist  international  Communism  to  score  a  great  success  in  its 
program  to  encircle  us."  {hoc.  Cit.) 

Secretary  Dulles  then  concluded  his  observation  on  the  situation  in  China 
by  saying: 

"The  Chinese  people  are,  above  all,  individualists.  We  can  confidently  base 
our  policies  on  the  assumption  that  international  Communism's  rule  of  strict 
conformity  is,  in  China  as  elsewhere,  a  passing  and  not  a  perpetual  phase.  We 
owe  it  to  ourselves,  our  allies  and  the  Chinese  people  to  do  all  that  we  can  to  con- 
tribute to  that  passing."  (Ibid.  Italics  inserted) 

The  evaluation  of  the  China  situation  and  points  made  by  then  Vice  President 
Nixon  and  Secretary  Dulles  remain  substantially  valid  today,  except  Communist 
China's  internal  conditions  have  worsened  and  her  position  in  the  world  is  more 
isolated.  Yet  there  is  no  indication  that  the  militant  Communist  regime  in  Peking 
will  relax  its  hard-line  policies  and  is  willing  and  able  to  fulfill  its  obligations 
towards  other  nations.  Above  all,  Peking  has  not,  and  probably  will  not,  abandon 
its  declared  policy  of  "overthrowing  imperialism  headed  by  the  United  States." 

If  the  statesmen  of  this  Committee  and  the  Senate  were  unable  to  contribute 
anything  to  end  what  Mr.  Dulles  called,  "the  passing  phase"  of  Communist 
China,  it  is  earnestly  hoped  that  at  least  they  will  not  contribute  anything  to 
prolong  or  strengthen  the  Communist  tyrannical  rule  over  the  700  million  Chinese 
people,  who  may  be  used  as  an  instrument  of  aggressive  wars  in  the  future. 

DOES  KECOGNITION   MEAN  APPROVAL? 

The  Chairman.  Mr.  Pan,  I  believe  you  heard  the  testimony  of 
the  previous  witnesses? 

Dr.  Pan.  Yes. 

The  Chairman.  And  I  take  it,  however,  from  your  statement  that 
you  do  not  accept  the  idea  that  recognition  should  be  disassociated 
from  approval.  You  think  recognition  should  be  a  sign  of  approval? 

Dr.  Pan.  Yes.  In  theory,  one  may  claim  that  recognition  of  a  state 
or  government  may  or  may  not  mean  approval  of  its  form  of  govern- 
ment or  its  policy  and  its  ideology.  However,  in  all  practicality,  recog- 
nition will  lead  and  may  lead  to  cooperation,  existence. 

The  Chairman.  Do  you  think  that  our  recognition  of  some  of  the 
Communist  countries  means  we  approve  of  their  systems  of  govern- 
ment? 

Dr.  Pan.  The  recognition  tendered  by  the  U.S.  Government  to 
other  Communist  countries  may  not  indicate  an  approval  of  their 
government  or  form  or  ideology. 

However,  in  some  cases  certain  aids  in  the  form  of  culture,  in  the 
form  of  economy,  in  the  form  of  other  means  actually  is  help. 

The  Chairman.  Senator  Church,  do  you  have  a  question? 

Senator  Church.  I  think  not,  other  than  to  say  that  I  can  think 
of  many  governments  we  recognize,  where  I  certainly  hope  nobody 
regards  recognition  as  a  connotation  of  our  approval.  I  think  of 
Franco's  government  in  Spain,  for  example,  and  the  present  military 
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dictatorship  in  Greece,  and  other  governments  that  are  wholly  in 
conflict  with  the  basic  political  concepts  in  this  country,  with  which 
we  nonetheless  maintain  relations,  and  toward  which  we  have  tradi- 
tionally extended  recognition.  It  seems  to  me  that  the  resolution 
Senator  Cranston  has  presented  is  consistent  with  what  in  fact  has 
been  the  usual  policy  of  the  government,  not  only  of  this  government 
but  of  almost  all  governments  insofar  as  recognition  is  concerned 

Now,  historically,  this  seems  to  me  to  be  a  sound  proposition.  If 
the  witness  cares  to  comment  on  that  observation  I  would  be  happy 
to  have  his  comment. 

Dr.  Pan  Thank  you  very  much,  Senator  Church,  for  raising  this 
question  and  by  citing  a  few  examples,  which  I  know.  What  vow 
in  these  particular  cases  may  be  true.  However,  in  some  oth< 
and  even  including  the  case  you  mentioned,  say  the  case  of  the  present 
government  of  Greece,  which  some  people  maintain  is  a  dictatorial 
government,  it  does  not  mean  approval  of  its  form  or  ideology.  How- 
ever, is  it  true,  may  I  ask  you,  Mr.  Senator,  is  it  true  the  United 
States  has  given  certain  aid  to  the  Greek  Government  today? 

Senator  Church.  Yes,  it  is  and  I  think  the  policy  most  unwise.  1 1  is 
also  true  we  have  permitted  our  troops  to  participate  in  joint  maneu- 
vers with  Mr.  Franco's,  designed  to  put  down  a  feigned  uprising  against 
Franco.  This  is  outrageous  from  my  point  of  view  ...  a  mockerv 
of  all  the  principles  for  which  we  purport  to  stand.  But  the  question 
gets  back  to  what  the  historical  practice  has  been  on  recognition.  I  can 
find  nothing  in  the  history  of  that  practice  which  would  lead  one  to 
conclude  that  recognition  connotes  approval.  I  think  the  examples  I 
have  referred  to  bear  that  out. 

U.S.  RECOGNITION  IMPLIES  ASSISTANCE 

Dr.  Pan.  I  am  not  arguing  with  you  whether  it  is  wise  or  un- 
wise to  recognize  these  governments  which  you  mention,  nor  do  I 
argue  with  you  whether  you  like  it  or  not  is  another  thing.  But  what  I 
point  out  is  this:  In  the  face  of  the  few  cases  you  just  cite,  it  is  proof  by 
recognizing  those  governments,  the  United  States  did  help  them.  That 
is  the  point  I  want  to  point  out,  and  with  regard  to  the  present  situa- 
tion, if  Communist  China  were  to  be  recognized,  although  the  sense  of 
this  resolution  does  not  say  it  is  the  aim  of  the  government  of  the  U.S. 
Government  actually,  Senator  Cranston  said  this  would  clear  the 
air  of  obstacles  which  would  lead  to  recognition.  Therefore,  I  think 
that  premature  recognition  is  a  dangerous  thing  and  also  it  would 
mean  help.  And  Communist  China  is  military  enough,  it  does  not  even 
need  recognition,  it  is  aggressive  and  military  enough.  By  intensifying 
and  helping  Communist  China  today  would  be  just  to  strengthen  the 
hands  of  the  Mao  leading  faction. 

Senator  Church.  Well,  I  think  your  argument  really  goes  to  the 
question  of  whether  or  not  it  would  be  wise  for  the  United  States  to 
recognize  the  Communist  Government  in  China.  That  is  one  question. 
The  resolution  before  us,  it  seems  to  me,  is  based  upon  an  entirely 
different  premise,  which  is  that  recognition  in  and  of  itself  does  not 
imply  approval.  There  are  many  governments,  like  that  of  the  Soviet 
Union,  that  we  recognize  but  do  not  help,  as  well  as  others  which  we 
both  recognize  and  help.  But  I  don't  think  the  two  should  be  confused. 
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It  appears  to  me  that  Mr.  Cranston's  resolution  does  conform  with 
historical  practice  and  I  want  to  commend  the  Senator  for  introducing 
it.  I  think  he  has  shown  an  initiative  here  that  could  be  very  helpful  in 
clarifying  the  whole  question  of  recognition. 

The  Chairman.  Thank  you  very  much,  gentlemen. 

CLARIFICATION  OF  EFFECT  OF  RESOLUTION  ON  RECOGNITION 
OF  COMMUNIST  CHINA 

Senator  Cranston.  Mr.  Chairman,  I  would  like  to  clarify  the  record 
on  a  couple  of  points  if  I  may.  I  have  been  misquoted  in  the  testimony. 

The  Chairman.  Yes. 

Senator  Cranston.  1  am  sure  this  was  not  intentional,  but  somehow 
a  quote  was  attributed  to  me  that  changes  one  of  my  words,  takes  out 
of  context  what  I  said,  and  ends  with  a  period  where  I  had  a  comma 
and  said  something  more.  So  I  would  like  to  read  for  the  record  briefly 
what  I  actually  said  on  the  floor  of  the  Senate.  This  is  from  the  Con- 
gressional Record: 

Adoption  of  this  resolution  will  not  mean  that  immediate  recognition  of  China 
will  follow.  There  are  various  problems  that  must  be  dealt  with  and  negotiated,  I 
am  certain,  prior  to  the  time  that  we  can  establish  diplomatic  relations  with  Main- 
land China.  However,  the  adoption  of  the  resolution  will  clear  the  air  all  over  the 
world  and  in  so  far  as  China  is  concerned  it  will  remove  one  obstacle  that  would 
still  stand  in  the  way  of  recognition,  even  if  other  obstacles  are  in  the  course  of 
time  removed,  and  even  if  the  time  comes  when  establishing  diplomatic  rela- 
tions with  China  would  clearly  serve  the  interests  of  America  in  terms  of  our 
security  and  serve  the  cause  of  peace. 

That  all  was  boiled  down  to  the  following  in  this  testimony : 
"The  adoption  of  the  resolution  will  clear  the  air  all  over  the  world 
and  insofar  as  China  is  concerned  it  will  remove  the  obstacle  that  will 
still  stand  in  the  way  of  recognition,"  which  is,  of  course,  not  what  I 
said. 
The  Chairman.  I  would  say  there  is  a  substantial  difference. 

STATE   DEPARTMENT   CRITERIA   USED    IN    RECOGNITION 

Senator  Cranston.  Mr.  Chairman,  I  would  like  to  insert  in  the 
record,  and  not  read  it  to  you  now,  a  statement  from  the  Digest  of 
International  Law,  by  Whiteman,  an  official  Department  of  State 
document  stating  the  criteria  that  the  Department  normally  uses  in 
varying  ways,  and  there  are  a  myriad  and  long  list  of  them,  in  deciding 
whether  or  not  to  recognize  a  government. 

The  Chairman.  How  long  is  it? 

Senator  Cranston.  It  is  just  four  or  five  paragraphs. 

The  Chairman.  All  right,  it  will  be  inserted  in  the  record. 

(The  statement  follows:) 

Statement  From  the  Digest  of  International  Law 

In  fairly  recent  years  the  United  States,  in  determining  whether  or  not  to  extend 
recognition  to  de  facto  governments,  has  considered  the  following  three  criteria. 
(Not  always  uniformally  described) : 

'  1.  Whether  the  government  is  in  de  facto  control  of  the  territory  and  in  pos- 
session of  the  machinery  of  the  state; 

2.  Whether  it  is  administering  the  government  with  the  assent  or  consent  of  the 
people,  without  substantial  resistance  to  its  authority,  i.e.,  whether  there  is  public 
acquiescence  in  the  authority  of  the  government;  and 
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3.  Whether  the  new  government  has  indicated  its  willingness  to  comply  with 
its  international  obligations  under  treaties  and  international  law. 

Other  factors  increasingly  borne  in  mind,  as  appropriate,  for  example,  are  tin- 
existence  or  non-existence  of  evidence  of  foreign  intervention  in  the  establishment 
of  the  new  regime;  the  political  orientation  of  the  government  and  Itfl  leaders; 
evidence  of  intention  to  observe  democratic  principles,  particularly  the  holding  of 
elections;  the  attitude  of  the  new  government  toward  private  investment  and 
economic  improvement.  Importantly,  also,  the  interest  cf  peoples,  as  <i,st  inguished 
from  governments,  is  of  concern.  These,  and  other  criteria,  depending  upon  the 
international  situation  at  the  time,  have  been  considered,  with  varying  weight. 

Senator  Cranston.  Thank  you. 

The  Chairman.  I  would  like  the  following  letter  from  the  Depart- 
ment of  State  and  statement  from  Louis  Henkin,  a  former  State 
Department  official,  included  in  the  record. 

(The  material  follows:) 

Department  of  State, 
T   m   „  Washington,  D.C.,  June  16,  1969. 

Hon.  J.  W.  Fulbright, 
Chairman,  Committee  on  Foreign  Relations, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  The  Secretary  has  asked  me  to  replv  to  vour  letter  of 
May  28  requesting  the  comments  of  the  Department  of  State  on  S.  Res.  205, 
introduced  by  Senator  Cranston  on  May  27. 

The  Department  agrees  with  the  principle  set  forth  in  the  proposed  resolution. 
S.  Res.  205  would  state  the  sense  of  the  Senate  to  be  that  "when  the  United  States 
recognizes  a  foreign  government  and  exchanges  diplomatic  representatives  with 
it,  this  does  not  imply  that  the  United  States  necessarily  approves  of  the  form, 
deology,  or  policy  of  that  foreign  government".  This  statement  is  consistent 
with  the  Department's  established  view  of  the  effect  of  recognition.  Adoption  of 
S.  Res.  205  by  the  Senate  could  be  useful  in  dispelling  any  uncertainty  that  might 
exist  as  to  the  implications  that  flow  from  United  States  recognition  of  a  foreign 
government  or  from  the  exchange  of  diplomatic  representatives  with  it. 

In  your  letter  you  also  request  that  a  Department  witness  participate  in  the 
hearings  to  be  held  on  S.  Res.  205  early  in  the  week  of  June  16.  We  will  be  pleased 
to  have  a  representative  of  the  Department  testify  in  these  hearings. 

The  Bureau  of  the  Budget  advises  that  from  the  standpoint  of  the  Adminis- 
tration's program  there  is  no  objection  to  the  submission  of  this  report. 
Sincerely  yours, 

William  B.  Macomber,  Jr., 
Assistant  Secretary  for  Congressional  Relations. 


Statement  op  Louis  Henkin 

My  name  is  Louis  Henkin.  I  am  Hamilton  Fish  Professor  of  International  Law 
and  Diplomacy  at  Columbia  University.  For  some  years  I  was  an  officer  of  the 
Department  of  State,  in  both  Democratic  and  Republican  Administrations.  The 
views  I  express  are,  of  course,  my  own. 

It  may  seem  surprising  that  Senator  Cranston  should  feel  the  Deed  to  express 
the  sense  of  the  Senate  as  provided  in  his  resolution.  One  might  have  thought  that 
what  his  resolution  says  is  very  "old  hat,"  reflecting  what  has  been  and  is  the 
policy  of  the  United  States.  For  many  years  we  have  recognized  and  maintained 
diplomatic  relations  with  the  governments  of  Soviet  Russia  and  its  satellites,  of 
Franco  Spain,  of  the  Republic  of  South  Africa.  (Until  he  declared  war  against  us 
we  maintained  relations  with  Hitler's  Germany.)  Surely,  we  do  not  approve  of 
the  form,  ideology,  or  policy  of  these  governments,  and  do  not  give  them  the 
slightest  approbation  by  our  recognition  and  diplomatic  relations. 

There  would  indeed  t>e  no  need  for  the  Cranston  Resolution  were  it  not  that 
every  now  and  then  policy  makers  forget  its  basic  wisdom.  And  once  recognition 
is  long  delayed  or  relations  long  interrupted,  these  policies  come  to  reflect  dis- 
approval of  the  governments  involved  and  thereafter  recognition  or  resumption 
of  relations  appears  as  an  end  to  such  disapprobation  or  even  as  affirmative 
approval.  (I  do  not  speak  here  of  recognition  of  sovereignty  over  territory  acquired 
by  conquest — e.g.,  Soviet  conquest  of  the  Baltic  Republics — which  raises  very 
different  considerations.) 
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Confusion  about  the  significance  of  recognition  is  unfortunate  for  orderly  re- 
lations between  nations  and  for  the  interests  of  the  United  States.  In  part,  the 
fault  is  in  the  laws  and  practices  of  international  society.  Nations  have  not  been 
careful  to  distinguish  between  recognition  and  maintaining  diplomatic  relations, 
or  between  maintaining  formal  relations  and  varying  degrees  of  friendship.  I  have 
long  thought  that  international  society  might  well  abolish  the  very  concept  of 
recognition  and  with  it  the  confused  and  irrational  consequences  which  it  has 
accreted.  An  individual  does  not  need  to  "recognize"  another,  nor  does  he  pre- 
sume not  to:  a  person  is  a  person  and  must  be  treated  as  such.  The  government 
of  a  country,  too,  is  usually  a  fact  and  should  be  accepted  and  treated  as  such 
A  government  of  a  country  is  determined  by  its  people  and  by  domestic  forces; 
the  society  of  nations  should  accept  whatever  government  there  is.  (It  should 
adopt  more-or-less  objective  criteria  for  defining  a  government  and  international 
machinery  to  resolve  questionable  cases.)  For  other  nations  to  presume  to  recognize 
or  not  to  recognize  a  government  is  really  a  form  of  intervention  in  the  affairs  of 
that  country.  Similarly,  one  might  suggest  that  all  governments  should  auto- 
matically have  formal  diplomatic  relations  with  each  other,  even  as  they  deal 
with  each  other  in  the  United  Nations.  Like  such  common  U.N.  membership, 
diplomatic  relations  reflect  that  all  governments  are  members  of  international 
society  inevitably  having  "business"  together.  Approval  or  friendship  has  nothing 
to  do  with  it:  that  is  something  else,  to  be  reflected — as  between  individuals — in 
special  arrangements  and  special  relationships. 

There  have  been  suggestions  that  international  law  requires  governments  to 
recognize  those  who  in  fact  govern  another  country.  I  do  not  believe  that  that 
is  yet  the  law;  recognition  remains  a  political  act  and  governments  feel  free  to 
recognize  or  not  to  recognize.  Accepting  that,  I  am  wholly  persuaded  that  a 
policy  of  virtually  automatic  recognition  and  establishing  relations  with  those 
who  are  in  fact  the  government  of  another  country  is  in  the  interests  of  the 
United  States.  Such  a  policy,  scrupulously  adhered  to,  would  prevent  invidious 
or  irrational  discriminations  among  governments.  It  would  relieve  us  of  difficult 
judgments  and  choices  on  matters  that  are  bascially  the  business  of  the  people 
of  other  countries.  Since  we  would  recognize  and  maintain  relations  with  all,  we 
could  no  longer  be  charged  with  approving  governments  and  policies  we  do  not 
in  fact  favor.  Nor  can  I  see  what  interest  the  United  States  has  in  denying  itself 
the  benefits  of  diplomatic  relations  even  with  unfriendly  countries.  With  them, 
too,  relations  give  us  information  and  understanding,  enabling  us  to  promote  our 
interests,  perhaps  to  seize  opportunities  for  improving  relations  when  we  wish 
to.  (The  benefits  which  the  other  country  has  in  return  costs  us  very  little,  I 
believe.) 

Sometimes,  we  know,  there  are  civil  wars  in  foreign  countries,  or  lesser  com- 
petitions between  two  groups  each  of  which  claims  to  govern.  Sometimes  the 
United  States  sees  its  interests  with  one  such  group  rather  than  another  and  it 
may  be  tempted  to  extend  or  withhold  recognition  in  order  to  influence  the 
result.  Increasingly,  I  believe,  such  interventions  by  the  United  States  tend  to 
redound  against  our  interests:  usually  we  would  do  better  to  abide  the  result. 
But,  surely,  when  the  competition  is  over  and  there  is  a  government  that  governs 
it  is  neither  rational,  nor  moral,  nor  wise  to  frustrate  orderly  international 
relations  and  to  deny  ourselves  their  fruits. 

Recognition,  of  course,  has  always  been  the  business  of  the  President  and 
formally  the  Senate  has  no  part  in  such  decisions.  But  responsible  Presidents 
have  long  recognized  that  the  Constitutional  separation  of  powers  is  an  invita- 
tion to  cooperation  rather  than  conflict.  Surely,  Presidents  are  not  indifferent  to 
the  views  of  the  Congress.  In  fact,  in  regard  to  recognition  policy  as  elsewhere, 
officials  of  the  Executive  Branch  have  been  known  to  act  unwisely  from  fear 
that  they  might  be  misunderstood  and  be  criticized  on  Capitol  Hill.  Senator 
Cranston's  resolution  would  put  the  Senate  on  record  in  support  of  policies  that 
are  clearly  in  the  nation's  interest  and  would  strengthen  the  hands  of  the 
President  to  pursue  them. 

The  Chairman.  The  committee  is  adjourned. 
(Whereupon  at  12  noon,  the  hearing  was  adjourned.) 
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S.  RES.  205 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Mat  27, 1969 

Mr.  Cranston  (for  himself  and  Mr.  Aiken)  submitted  the  following  resolul 
which  was  referred  to  the  Committee  on  Foreign  Relal  ions 


RESOLUTION 

To  set  forth  as  an  expression  of  the  sense  of  the  Senate  a  basic 
principle  regarding  the  recognition  by  the  United  States 
of  foreign  governments. 

Whereas  official  statements  over  the  last  fifty  years  concerning 
the  policy  of  the  United  States  in  granting  or  withholding 
recognition  of  a  foreign  government  have  given  rise  to  un- 
certainty as  to  whether  United  States  recognition  of  a  for- 
eign government  implies  approval  of  such  a  government; 
and 

Whereas  recognition  by  the  United  States  of  foreign  govern- 
ments has  been  interpreted  by  many  Americans  and  by 
many  foreigners  as  implying  United  States  approval  of  those 
foreign  governments;  and 

Whereas  such  uncertainty  adversely  affects  the  interests  of  the 
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United  States  in  its  relations  with  foreign  nations:  Now, 
therefore,  be  it 

1  Resolved,  That  it  is  the  sense  of  the  Senate  that  when 

2  the   United   States   recognizes   a  foreign   government   and 

3  exchanges  diplomatic  representatives  with  it,  this  does  not 

4  imply  that  the  United  States  necessarily  approves  of  the 

5  form,  ideology,  or  policy  of  that  foreign  government. 
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S.  RES.  205 

[Report  No.  91-338] 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Mat  27, 1969 

Mr.  Cranston  (for  himself  and  Mr.  Aiken)  submitted  the  following  resolution; 

which  was  referred  to  the  Committee  on  Foreign  Relations 

Jult  29,1969 
Reported  by  Mr.  Fulbright,  with  an  amendment 

[Omit  the  part  struck  through  and  insert  the  part  printed  in  italic] 


RESOLUTION 

To  set  forth  as  an  expression  of  the  sense  of  the  Senate  a  basic 
principle  regarding  the  recognition  by  the  United  States 
of  foreign  governments. 

Whereas  official  statements  over  the  last  fifty  years  concerning 
the  policy  of  the  United  States  in  granting  or  withholding 
recognition  of  a  foreign  government  have  given  rise  to  un- 
certainty as  to  whether  United  States  recognition  of  a  for- 
eign government  implies  approval  of  such  a  government; 
and 

Whereas  recognition  by  the  United  States  of  foreign  govern- 
ments has  been  interpreted  by  many  Americans  and  by 
many  foreigners  as  implying  United  States  approval  of  those 
foreign  governments;  and 

Whereas  such  uncertainty  adversely  affects  the  interests  of  the 
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United  States  in  its  relations  with  foreign  nations:   Now, 
therefore,  be  it 

1  Resolved,  That  it  is  the  sense  oi  the  Senate  that  when 

2  the  United  States   recognizes   a   foreign  government   and 

3  exchanges  diplomatic  representatives  with  it,  this  does  not 

4  of  itself  imply  that  the  United  States  nceessarily  approves 

5  of  the  form,  ideology,  or  policy  of  that  foreign  government. 
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S.  RES.  205 

[Report  No.  91-338] 


IN  THE  SENATE  OF  THE  UNITED  STATES 

May  27,  1969 

Mr.  Cranston  ( for  himself  and  Mr.  Aiken  )  submitted  the  following;  resolution  : 
which  was  referred  to  the  Committee  on  Foreign  Relatione 

Jul*  2!>.  1969 
Reported  by  Mr.  Fulbbight.  with  amendments 

[Omit  the  part  struck  through  and  insert  the  i»art  printed  in  italic] 

September  2.">,  1969 
Considered,  amended,  and  agreed  to:  preamble  agreed  to 


RESOLUTION 

To  set  forth  as  an  expression  of  the  sense  of  the  Senate  a  ha  sic 
principle  regarding  the  recognition  by  the  United  States 
of  foreign  governments. 

Whereas  official  statements  over  the  last  fifty  years  concerning 
the  policy  of  the  United  States  in  granting  or  withholding 
recognition  of  a  foreign  government  have  given  rise  to  un- 
certainty as  to  whether  United  States  recognition  of  a  for- 
eign government  implies  approval  of  such  a  government; 
and 

Whereas  recognition  by  the  United   States  of  foreign   govern- 
ments has  been   interpreted   by   many   Americans   and   by 
many  foreigners  as  implying  United  States  approval  of  those 
foreign  governments ;  and 
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Whereas  such  uncertainty  adversely  affects  the  interests  of  the 
United  States  ul  its  relatione  witfe  foreign  nations:  Now, 
therefore,  be  it 

1  Resolved,  That  it  is  the  sense  of  the  Senate  that  when 

2  the   United   States   recognizes  a   foreign   government   and 

3  exchanges  diplomatic  representatives  with  it,  this  does  not 

4  of  itself  implv  that  the  United  States  approves  of  the  form, 

5  ideology,  or  policy  of  that  foreign  government. 


The  Legal  Advises, 

I  Department  of  State, 
Washington,  D.C.,  December  A".  //■ 

Memorandum  for  the  Secretary  of  State. 
From:  Herbert  J.  Hansel,  The  Legal  Adviser. 
Subject:  President's  Power  to  Give  Notice  of  Termination  of  I  ,S 
ROC  Mutual  Defense  Treaty. 

This  memorandum  confirms  my  advice  to  you  that  the  President 
has  the  authority  under  the  Constitution  to  decide  whether  the  United 
States  shall  give  the  notice  of  termination  provided  for  in  Article  X 
of  the  U.S.-ROC  Mutual  Defense  Treaty  and  to  give  that  notice 
without  Congressional  or  Senate  action. 

While  treaty  termination  may  be  and  sometimes  ha-  been,  under- 
taken by  the  President  following  Congressional  or  Senate  art  ion.  such 
action  is  not  legally  necessary  and  numerous  authorities  recognize  the 
President's  power  to  terminate  treaties  acting  alone.  Presidents  have 
exercised  that  power  on  several  occasions.  The  following  sections 
of  this  memorandum  note  the  views  of  a  number  of  Constitutional 
and  international  law  authorities,  and  identify  previous  Presidential 
treaty  terminations  undertaken  without  action  by  Congress.  An  Ap- 
pendix to  this  memorandum  contains  detailed  histories  of  pasi  U.S. 
treaty  terminations. 

VIEWS    OF    CONSTITUTIONAL   AND    INTERNATIONAL    LAW   AUTHORITIES 

The  Restatement  of  the  Foreign  Relations  Law  of  the   Up 
States,  by  the  American  Law  Institute,  states  in  section  163: 

Under  the  law  of  the  United  States,  the  President  or  " 
person  acting  under  his  authority.  Ik/*,  with  n  spt  ct  to  an 
international  agreement  to  which  the  United  Sf"f<  s  is  <> 
party,  the  authority  to  .  .  .  take  the  action  necessary  to 
accomplish  under  the  rule  stated  in  section  155  tin  t<  / ■  muni- 
tion of  the  agreement  in  accorolanct  with  provisions  includi  d 
in  it  for  the  purpose  ...  (at  p.  493)* 

Section  155  of  the  Restatement  provides  that  "An  international  agree- 
ment may  be  .  .  .  terminated  in  accordance  with  provisions  included 
for  that  purpose  in  the  agreement"  (at  p.  477).  The  Restatement 
comment  to  Section  163  states  "The  rules  stated  in  this  Sectiou  are 
based  on  the  authority  of  the  President  to  conduct  the  foreign  rela- 
tions of  the  United  States  as  part  of  the  executive  power  rested  in 
him  by  Article  II,  Section  1  of  the  Constitution  .  .  .  The  -rent  majority 
of  cases  in  which  the  President  suspends  or  terminates,  by  acting 
alone,  an  international  agreement  to  which  the  United  States  is  a 
party,  are  cases  in  which  the  agreement  contains  provisions  for  its 
suspension  or  termination." 


'Emphasis  supplied  throughout. 
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Professor  Louis  Henkin,  Hamilton  Fish  Professor  of  International 
Law  at  Columbia  University,  states  in  his  book  Foreign  Affairs  and 
the  Constitution  (1972)  that: 

Once  the  Senate  has  consented,  the  President  is  free  to 
make  (or  not  to  make)  the  treaty  and  the  Senate  has  no  fur- 
ther authority  in  respect  of  it.  Attempts  by  the  Senate  to 
withdraw,  modify  or  interpret  its  consent  after  a  treaty  is 
ratified  have  no  legal  weight ;  nor  has  the  Senate  any  authori- 
tative voice  in  interpreting  a  treaty  or  in  terminating  it.  (at 
p.  136) 

Dr.  Elbert  M.  Byrd,  Jr.,  of  the  University  of  Maryland,  has  writ- 
ten in  his  book  Treaties  and  Executive  Agreements  in  the  United 
States  (1960)  that: 

. . .  from  a  constitutional  view,  it  is  much  easier  to  terminate 
treaties  than  to  make  them.  A  treaty,  by  definition  in  consti- 
tutional law,  can  come  into  existence  only  by  positive  action 
by  the  President  and  two-thirds  of  the  Senate,  but  a  simple 
majority  of  both  Houses  with  the  President's  approval  can 
terminate  them,  and  they  may  be  terminated  by  the  President 
alone,  (at  p.  145) 

Professor  Laurence  H.  Tribe,  of  the  Harvard  Law  School,  has  writ- 
ten in  his  recently  published  American  Constitutional  Law  (1978)  as 
follows : 

Although  influenced  (often  decisively)  by  congressional 
action  or  constitutional  restraint,  the  President . . .  has  exclu- 
sive responsibility  for  announcing  and  implementing  military 
policy,  for  negotiating,  administering,  and  terminating  trea- 
ties or  executive  agreements;  for  establishing  and  breaking 
relations  with  foreign  governments ;  and  generally  for  apply- 
ing the  foreign  policy  of  the  United  States."  (at  pp.  164-165) 

Mr.  Wallace  McClure,  in  his  work  entitled  International  Executive 
Agreements  (1941),  wrote: 

It  is  customary  for  treaties  to  carry  provisions  laying  down 
the  steps  to  be  taken  if  one  of  the  participating  governments 
wishes  to  divest  itself  of  the  obligations  which  have  been  as- 
sumed; for  instance,  a  year's  notice  by  one  party  to  the  other 
or  others.  But  treaties  do  not  specify  the  organ  of  the  national 
government  by  which  such  notice  is  to  l>e  given.  In  the  Ignited 
States  the  Executive  gives  the  notice.  Sometimes  he  has  given 
it  on  his  own  initiative  solely. 

In  treaty  making  the  Senate  may  be  said  to  act  merely  as 
executive  adviser  and  check  against  positive  action;  negative 
action,  not  being  feared  by  the  constitution  makers,  was  left  to 
the  repository  of  general  executive  power,  that  is.  to  the  Presi- 
dent, (at  pp.  16, 306) 

Professor  Myrcs  S.  McDougal,  William  K.  Townsend,  Professor  of 
Law  at  the  Yale  Law  School,  wrote  as  follows  in  his  study  with  Asher 
Lans  on  "Treaties  and  Congressional-Executive  or  Presidential  Agree- 
ments :  Interchangeable  Instruments  of  National  Policy,"  54  Yale  Law 
Journal  336  (1945)  : 
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.  .  .  termination  [of  treaties]  may  be  effected  by  executive 
denunciation,  with  or  without  prior  Congn  %sional  authoriza 
tion.  (at  p.  336) 

Prof essor  Randall  II.  Nelson, of  Southern  Illinois  University,  in  an 
article  entitled  "The  Termination  of  Treaties  and  Executive  Agre< 
mentsby  the  United  States:  Theory  and  Practice,"  l-j  Minm  iota  Law 
Review  ( 1958)  wrote  that: 

Diplomatic  practice  coupled  with  judicial  opinion  demon 
strates  that  the  President,  as  the  chief  organ  of   foreign 
relations,  has  the  primary  responsibility   with  respect  to  the 
termination  of  treaties.  II<  may  perforin  this  function  alon< 
or  in  conjunction  with  the  Congress  or  the  Senate,  (at  p.  906) 

The  late  Professor  Jesse  S.  Reeves,  of  the  University  of  Michigan, 
in  an  article  entitled  "The  Jones  Act  and  the  Denunciation  of  Treaties," 
15  American  J Tournal  of  Intemat \io n al  Law  (1921  ),  stated  that : 

It  seems  to  be  within  the  power  of  the  President  to  terminate 

treaties  by  giving  notice  on  his  own  motion  without  pn  vious 
Congressional  or  Senatorial  action.  It  would  seem,  on  the 
other  hand,  that  the  President  cannot  be  forced  by  Congri 
or  by  the  Senate  to  perform  the  international  act  of  giving 
notice,  (at  p.  38) 

Professor  Westel  Willoughby,  late  of  Johns  Hopkins  University, 
wrote  in  his  work  The  Constitutional  Law  of  the  VniU  d  Stati  8  ( 1929  > 
that: 

It  would  seem  indeed,  that  there  is  no  constitutional  obliga- 
tion upon  the  part  of  the  Executive  to  sub///  it  h  is  trt  aty  d(  n  ini- 
tiations to  the  Congress  for  its  approval  and  ratification  al- 
though, as  has  been  seen,  this  has  been  done  several  times. 
(Vol.  I,  at  p.  585) 

PREVIOUS    PRESIDENTIAL   TREATY    TERMINATIONS 

The  President  has  taken  action  in  a  number  of  instances  to  terminate 
treaties  without  prior  or  subsequent  action  by  either  house  of  Con- 
gress. Such  Presidential  action  has  included  giving  aotice  of  termina- 
tion of  bilateral  treaties  and  notice  of  withdrawal  or  denunciation  of 
multilateral  treaties,  pursuant  to  provisions  in  the  treaties,  and  in  a 
few  cases,  execution  of  termination  agreements  with  the  other  parties 
to  bilateral  treaties. 

Following  are  instances  of  treaty  terminations  effected  by  the  Presi- 
dent without  Congressional  or  Senate  action  : 

In  1815,  President  Madison  exchanged  correspondence  with  the 
Netherlands  which  has  been  construed  by  the  United  State-  as 
establishing  that  the  1782  Treaty  of  Amity  and  Commerce  bet  ween 
the  two  countries  had  been  annuled. 

In  1899,  President  McKinley  gave  notice  to  the  Swiss  Govern- 
ment of  the  United  States  intent  t;to  arrest  the  operal  ions"  of  cer- 
tain articles  of  the  1850  Convention  of  Friendship,  Commerce 
and  Extradiction  with  Switzerland. 
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In  1920,  President  Wilson  by  agreement  terminated  the  1891 
Treaty  of  Amity,  Commerce,  and  Navigation  with  Belgium  con- 
cerning the  Congo. 

In  1927,  President  Coolidge  gave  notice  of  termination  of  the 
1925  Treaty  with  Mexico  on  the  Prevention  of  Smuggling. 

In  1933,  President  Roosevelt  delivered  to  the  League  of  Nations 
a  declaration  of  the  United  States'  withdrawal  from  the  1927 
multilateral  Convention  for  the  Abolition  of  Import  and  Export 
Prohibitions  and  Restrictions. 

In  1933,  President  Roosevelt  gave  notice  of  termination  (which 
was  withdrawn  subsequently)  of  the  1931  Treaty  of  Extradition 
with  Greece. 

In  1936,  President  Roosevelt  approved  a  protocol  (deemed  to 
be  notice  of  termination)  terminating  the  1871  Treaty  of  Com- 
merce and  Navigation  with  Italy. 

In  1939,  President  Roosevelt  gave  notice  of  termination  of  the 
1911  Treaty  of  Commerce  and  Navigation  with  Japan. 

In  1944,  President  Roosevelt  gave  notice  of  denunciation  of 
the  1929  Protocol  to  the  Inter- American  Convention  for  Trade- 
mark and  Commercial  Protection. 

In  1954,  President  Eisenhower  gave  notice  of  withdrawal  from 
the  1923  Convention  on  Uniformity  of  Nomenclature  for  the  Clas- 
sification of  Merchandise. 

In  1962,  President  Kennedy  gave  notice  of  termination  of  the 
1902  Convention  on  Commercial  Relations  with  Cuba. 

In  1965,  President  Johnson  gave  notice  of  denunciation,  subse- 
quently withdrawn,  of  the  1929  Warsaw  Convention  concerning 
international  air  travel. 

In  addition  to  the  above-listed  Presidential  actions  to  terminate 
treaties  without  Congressional  authorization,  as  indicated  earlier  in 
this  memorandum  Presidents  also  have  terminated  treaties  following 
enactment  of  laws  providing  for  the  termination,  or  in  two  cases, 
adoption  of  a  resolution  by  the  Senate.  There  also  have  been  two  oc- 
casions on  which  Presidential  action  terminating  a  treaty  was  subse- 
quently "adopted  and  ratified"  by  statutory  enactment.  These  instances 
do  not,  however,  individually  or  in  the  aggregate,  detract  from  the 
President's  authority  to  act  alone. 

CONSTITUTIONAL    HISTORY    AND    THEORY 

The  Constitution  does  not  specifically  address  the  question  of  treaty 
termination.  The  subject  was  not  discussed  at  the  Constitutional  Con- 
vention and  seems  not  to  have  received  much  attention  in  the  early 
years  of  the  Republic,  perhaps  because  provision  for  termination  by 
notice  first  appeared  in  a  United  States  treaty  in  1822.  1  Malloy 
Treaties  (1910)  373.  Several  of  the  constitutional  framers,  including 
Jefferson  and  Madison,  recognized  that  Congress  could,  by  enactment 
of  legislation,  annul  or  rescind  a  treaty.  Alexander  Hamilton,  writ- 
ing of  President  Washington's  1793  Neutrality  Proclamation  in  re- 
spect of  France  and  its  effect  on  the  continuing  validity  of  United 
States  treaties  with  France,  said  : 

The  right  of  the  executive  to  receive  ambassadors  and  other 
public  ministers  .  .  .  includes  that  of  judging,  in  the  case  of 
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a  revolution  of  government  in  a  foreign  country,  whether  the 
new  rulers  are  competent  organs  of  the  national  will,  and 
ought  to  be  recognized,  or  not;  which,  where  a  treat}  ante 
cendently  exists  between  the  United  States  and  such  nation,  in 
volves  the  power  of  continuing  or  suspending  its  operation  . . . 

This  power  of  determining  virtually  upon  the  operation  of 
national  treaties,  as  a  consequence  of  trie  power  to  receive 
public  ministers,  is  an  important  instance  ot  the  right  of  the 
executive  to  decide  upon  the  obligations  of  the  country  with 
regard  to  foreign  nations. 

Hence,  in  the  instance1  stated,  treaties  can  only  be  made  by 
the  president  and  senate  jointly,  but  their  activity  may  be 
continued  or  suspended  by  the  president  alone 

(Letters  of  Pacificus  and  Hehidius  on  tin  Proclamation 
of  Neutrality  of  1793,  Gideon,  Washington,    L845,   p. 

12-13.) 
A  Presidential  notice  of  termination  pursuant  to  the  terms  of  a 
notice  provision  does  not  constitute  an  abrogation  or  repeal  of  tin- 
law  of  the  land,  but  rather  is  a  termination  in  the  manner  prescribed 
by  the  terms  of  the  treaty,  as  approved  by  the  Senate.  The  President's 
constitutional  power  to  give  a  notice  of  termination  provided  for  by 
the  terms  of  a  treaty  derives  from  the  President's  authority  and  re- 
sponsibility as  chief  executive  to  conduct  the  nation'-  foreign  affairs 
and  execute  the  laws.  When  a  treaty  takes  effect  as  an  International 
agreement  and  law  of  the  land,  the  President  must  see  that  its  term- 
are  carried  out.  The  Senate's  role  in  giving  advice  and  consent  to  the 
making  of  the  treaty  is  fulfilled  when  the  treaty  is  made;  thereafter 
execution  and  performance  of  its  terms,  including  terms  relating  to 
its  duration  or  termination,  are  delegated  by  the  Constitution  to  the 
nation's  chief  executive.  Where  the  treaty  provides  for  its  termination 
by  notice,  the  President,  as  the  officer  charged  by  the  ( Jonst  it  ut  ion  with 
the  authority  and  responsibility  for  the  conduct  of  the  nation's  foreign 
affairs  and  execution  of  the  treaty,  has  the  power  to  give  such  notice 
when  he  deems  termination  to  be  necessary  or  desirable  for  the  best 
interests  of  the  United  States. 

COURT   DECISIONS 

Three  cases  in  which  the  Supreme  Court  has  dealt  with  t  reaty  termi- 
nations have  reflected  the  principles  that  legislation  may  supersede  the 
domestic  legal  effect  of  treaties  and  that  whether  a  treaty  should  be 
deemed  to  be  in  effect  for  international  law  and  foreign  relations  pur- 
poses generally  will  be  determined  bv  the  position  of  the  Executive. 
Thus,  in  Charlton  v.  Kelly,  229  U.S.  447  (1913),  involving  the  ques- 
tion of  whether  non-performance  by  Italy  of  an  extradition  treaty 
justified  refusal  of  performance  by  the  United  States,  the  Supreme 
Court  held  that  it  did  not  because : 

.  .  .  the  political  branch  of  the  Government  recognizes  the 
treaty  obligation  as  still  existing  .  .  .  The  executive  depart- 
ment having  thus  elected  to  waive  any  right  to  free  itself 
from  the  obligation  to  deliver  up  its  own  citizens,  it  is  the 
plain  duty  of  this  court  to  recognize  the  obligation  to  sur- 
render the  appellant  .  .  .   (at  p.  474-6) 
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In  Terlinden  v.  Ames,  184  U.S.  270  (1902),  also  involving  the  con- 
tinued validity  of  an  extradition  treaty  the  Supreme  Court  stated 
".  .  .  we  think  that  on  the  question  whether  this  treaty  has  ever  been 
terminated,  governmental  action  in  respect  to  it  must  be  regarded  as 
of  controlling  importance;"'  and  it  refused  to  review  the  position  of 
the  German  Empire  that  the  treaty  was  still  in  force  "especially  as 
the  Executive  Department  of  our  Government  has  accepted  these  con- 
clusions and  proceeded  accordingly."  (at  p.  285-8) 

In  Van  Der  Weyde  v.  Ocean.  Transport  Co.  Ltd.,  297  U.S.  114 
(1936),  in  which  the  Supreme  Court  held  that  a  treaty  provision  had 
properly  been  abrogated  as  provided  by  statute,  it  declined  to  pass  on 
the  President's  power  to  terminate  a  treaty  without  Congressional 
authorization : 

.  .  .  we  think  that  the  question  as  to  the  authority  of  the 
Executive  in  the  absence  of  congressional  action,  or  of  action 
by  the  treaty-making  power,  to  denounce  a  treaty  of  the 
United  States,  is  not  here  involved.  In  this  instance,  the  Con- 
gress requested  and  directed  the  President  to  give  notice  of 
the  termination  of  the  treaty  provisions  in  conflict  with  the 
Act.  From  every  point  of  view,  it  was  incumbent  upon  the 
President,  charged  witli  the  conduct  of  negotiations  with  for- 
eign government  and  also  with  the  duty  to  take  care  that  the 
laws  of  the  United  States  are  faithfully  executed,  to  reach 
a  conclusion  as  to  the  inconsistency  between  the  provisions  of 
the  treaty  and  the  new  law.  It  is  not  possible  to  say  that  his 
conclusion  as  to  Articles  XII  and  XIV  was  arbitrary  or  inad- 
missible. Having  determined  that  their  termination  was  nec- 
essary, the  President  through  the  Secretary  of  State  took 
appropriate  steps  to  effect  it.  (at  pp.  117-118 ) 

CONCLUSION 

Accordingly.  President  Carter  has  authority  to  give  the  notice  of 
termination  provided  for  in  Article  X  of  the  US-ROC  Mutual  Defense 
Treaty. 

Appendix  to  Memorandum  fok  the  Secretary  of  State 

history  of  treaty  terminations  by  the  united  states 

the  early  practice 
1708 — Termination  by  statute 

The  first  treaties  terminated  by  the  United  States  were  three  U.S.- 
French treaties  of  177s.  and  these  were  terminated  by  a  1798  Act  of 
Congress,  whose  validity  was  upheld  by  the  U.S.  Court  of  Claims  in 
188^  in  the  case  of  Hooper  v.  United  States,  '2-2  Ct.  CI.  404  (1887).  The 
Hooper  case  held  thai  the  treaties  were  terminated  under  both  U.S. 
domes!  ie.  law  and  under  international  law.  Hut  with  respect  to  the 
termination  of  the  treaties  as  a  matter  of  international  law,  the  Court 
did  not  rely  entirely  upon  the  Act  of  17!>s.  \)U\  rather  gave  great 
weight  to  the  actions  of  (he  Executive  Branch.  The  Court  held  that 
the  17HS  Act  was  "binding  upon  all  subordinate  agents  of  the  nation, 
including  its  courts,  hut  not  necessarily  final  as  the  annulment  of  an 
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existing  contract  between  two  sovereign  powers."  A-  for  international 

validity,  the  Court  said  : 

We  fail  to  find  that  the  Executive  did,  after  the  passag< 
the  annulling  statute,   recognize  the  existing   force  of  the 
treaties  as  an  international  obligation,  whatever  value  ma} 
have  been  accorded  to  the  claim  of  Fran<  »•  that  on,-  pari  \  svas 
without  power  to  abrogate  them.  (pp.  U6,  t23.) 

For  the  Court  of  Claims,  the  Congress  could  terminate  a  treat}   bj 
statute  for  domestic  law  purposes,  bul  apparently  only  the  Execi 
Branch  could  terminate  a  treaty  under  international  law. 

18 '15— Madison  Agreement  to  Termination  of   \V8%  Treaty  with  tlu 

Netherlands 

The  first  Presidential  action  that  appeared  to  terminate  a  treaty 
occurred  in   181.3   during  the   Administration   of    President    James 
Madison.  The  case  is  not  clear-cut.  but  scholars  have  viewed  it  as 
first  Presidential  termination  of  a  treaty.  There  was  no  notice  provi- 
sion involved. 

After  the  Napoleonic  wars  in  Europe,  discussions  were  held  be- 
tween the  United  States  and  the  Netherlands  concerning  the  legal 
status  of  the  178:2  commercial  treaty  between  the  two  countries.  <  1" 
Bevans  6;  Foreign  Relations  of  the  United  States,  ls7:».  Part  2,  p]  . 
720-727.)  In  1815,  the  Dutch  Minister  in  Washington  gave  a  note"  to 
Secretary  of  State  James  Monroe  proposing  a  treaty  of  amity  and 
commerce  and  proposing  as  a  basis  for  the  treaty  the  text  of  the  L782 
treaty.  The  1782  treaty  had  not  been  formally  terminated  by  tin- 
parties,  and  a  question  remained  whether  it  was  -till  in  force. 

On  April  15, 1815,  Secretary  Monroe  replied,  in  part  : 

The  treaties  between  the  United  States  ami  some  of  the 
powers  of  Europe  having  been  annuled  by  causes  proceeding 
from  the  state  of  Europe  for  some  time  past,  and  other 
treaties  having  expired,  the  United  State-  have  now  to  form 
their  system  of  commercial  intercourse  with  every  power. 
as  it  were,  at  the  same  time.  .  .  .  You  have  proposed  t<>  form 
a  new  treaty.  To  this  the  President  has  readily  agreed.  (  Ibid., 
p.  722.) 

It  was  also  suggested  by  the  Netherlands  that  the  17sl;  treaty  could 
be  renewed.  To  this  Secretary  Monroe  responded  that  "It  is  presumed 
that  the  former  treaty  cannot  be  revived  without  being  again  ratified 
and  exchanged  in  the  form  that  is  usual  in  such  cases,  and  in  the  man- 
ner prescribed  by  our  Constitution."  (Ibid.,  and  Moore.  Digest  of 
International  Lam,  Vol.  V.  p.  345.) 

A  few  years  later  Secretary  of  State  John  Quincy  Adam-  argued 
that  the  1782  treaty  nevertheless  remained  in  force,  lie  was  then 
espousing  certain  claims  of  U.S.  citizens  against  the  Netherlands  on 
the  basis  of  the  1782  treaty.  The  Netherlands  denied  the  continuing 
force  and  validity  of  the  1782  treaty,  and  the  United  State-  agreed 
not  to  press  the  matter  further.  The  claim-  were  presented  for  pay- 
ment by  France. 

The 'first  negotiations  in  the  1820's  between  the  United  Stat.-  and 
the  Xetherlands  for  a  new  commercial  treaty  failed,  and  it  was  not 
until  1839  that  a  new  commercial  treaty  was  agreed  upon  by  the 
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parties.  It  was  followed  bv  still  another  such  treaty  in  1852.  (10  Bevans 
22,25.) 

Several  years  later  the  issue  of  whether  the  1782  treaty  was  still  in 
force  was  raised  once  again,  despite  the  1S39  and  1852  treaties,  and  on 
this  occasion  the  Netherlands  asserted  that  the  1782  treaty  was  still 
valid.  In  1873  Secretary  of  State  Hamilton  Fish  successfully  argued 
that  it  had  been  agreed  by  the  Netherlands  government  and  President 
Madison  in  1815  to  regard  the  treaty  as  terminated.  Secretary  Fish 
cited  at  length  the  correspondence  between  Monroe  and  the  Dutch 
Minister,  and  concluded : 

In  the  opinion  of  the  President,  this  correspondence  between 
Mr.  Monroe  and  [the  Dutch  Minister],  taken  in  connection 
with  the  subsequent  action  of  the  Dutch  government  in  deny- 
ing that  the  treaty  had  any  valid  operative  force  during  the 
long  period  of  eighteen  years  when  its  existence  would  have 
been  of  advantage  to  the  United  State-,  and  also  in  connection 
with  the  acquiescence  of  the  Government  of  the  United  States 
in  that  action,  and  its  submission  of  the  rejected  claims  for 
compensation  from  France,  places  beyond  doubt  the  fact  that 
the  treaty  of  1782.  for  a  period  of  over  fifty  years,  has  been 
mutually  regarded  as  no  longer  in  force.  (1873  Foreign  Rela- 
tions, op.cit..  p.  724.) 

While  the  case  did  not  entail  Presidential  termination  by  notice  pur- 
suant ro  a  notice  provision,  it  was  an  apparent  example  of  treaty  ter- 
mination through  executive  action.  There  was  a  difficult  question 
regarding  the  statu-  of  the  17S2  treaty  and  the  effect  of  the  Napoleonic 
wars  upon  its  continuing  validity.  President  Madison  might  have 
maintained,  as  his  successor  did.  that  the  treaty  remained  in  full  force 
and  effect.  Instead  he  agreed  with  the  government  of  the  Netherlands 
"to  form  a  new  treaty."  On  behalf  of  the  United  States  he  agreed  that 
the  1782  treaty  was  no  longer  in  force,  and  he  did  so  without  benefit 
of  advice  and  consent  from  the  Senate  or  approval  of  the  Congress. 

Professor  McDougal,  who  wrote  in  1945  that  treaty  termination 
"may  be  effected  by  executive  denunciation,  with  or  without  prior  Con- 
gressional authorization,"  lists  this  1815  action  by  President  Madison 
as  the  first  example  of  such  executive  denunciation.  ("Treaties  and 
Congressional-Executive  or  Presidential  Agreements:  Interchange- 
able Instruments  of  National  Policy."  54  Tale  Linn  Journal  (March. 
1945),  No.  2,  p.  336.) 

It  should  be  noted  further  that  there  had  been  no  violation  of  the 
treaty  by  the  Netherlands,  and  there  was  no  superseding  treaty  (until 
1839)  or  statute.  Nor  was  impossibility  of  performance  a  relevant  fac- 
tor in  181.*). 

18tf— Poll-  Notia  of  Termination  of  182?  Treaty 

The  precise  issue  of  termination  pursuant  to  a  notice  provision  was 
not  debated  in  the  United  States  until  1846.  That  year  President  Polk 
gave  notice  of  termination  of  the  1827  convention  with  Great  Britain 
lor  the  joint  occupation  of  the  Oregon  territory.  Congress  enacted  a 
joint  resolution  authorizing  the  President  to  give  the  one  year  notice 
required  under  the  treaty.  This  was  the  first  case  in  the  nation's  history 
of  termination  pursuant  to  a  notice  provision. 
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President  Polk  himself  recommended  to  the  Congress  in  L846  M 
provision  be  made  by  law  forgiving"  the  notice,  but  il  i-  not  al  all 
clear  that  the  President  believed  such  authorization  to  be  legalh 
essary,  and  the  Congress  was  itself  unsure.  There  wei 
sionsof  opinion  that  the  President  could  give  the  notice  without  I 
gressionaJ  approval. 

James  Buchanan,  who  in  March,  L845  became  Polk's  Secretan  of 
State  and  was  himself  to  become  President  in  L856,said: 

It  could  not ,..  be  expected  that  the  President  would  g 
the  proposed  notice  on  in*  own  responsibilit)  alone.  On 
question  of  his  abstract  power  to  do  so,  1  express  no  opinion. 
(Congressional  Globe,  Vol.   13,  28th  Cong.,    Ls1    Sess.,   A  j  - 
pendix,  p.  345,  March  12, 1844.) 

In  1845,  before  the  inauguration  of  President   Polk,  a  hill  to  i 
nize  a  territorial  government  over  the  Oregon  territory  was  del 
in  tiie  House.  The  Chairman  of  the  Committee  on  Territories  said  that 
when  his  Committee  reported  the  bill,  which  had  no  provision  for  no 
tice  to  terminate  the  18^<  convention,  "'they  were  leai  secutive 

to  act  when  and  how  it  pleased  with  regard  to  giving  tne  not  ice."  1  !• 
declared  that  the  Committee  "did  not  conceive  it  a  proper  question,  nor 
did  he  think  it  a  proper  question  now  in  this  I  louse  to  say  anythii 
all  whether  this  notice  should  be  given.  .  .  ."  (Ibid.,  Vol.  XJLV,  28th 
Cong.,  2d  Sess.,  pp.  2{)2.  222,  Jan.  27,30,  1845.) 

On  January  5,  1846,  the  House  Committee  on  Foreign  Allan- 
ported  a  joint  resolution  that  "The  President  .  .  .  cause  notice  U 
given  .  .  .■'  (Ibid.,  Vol.  XV.  29th  Cong.,  1st  Sess.,  p.  138.  |  ( )n  the  same 
day,  three  members  of  that  Committee  submitted  a  minority  report 
recommending  that  the  question  of  giving  notice  was  "not  a  matter  for 
the  decision  of  Congress."  The  report  indicated  that  the  question  of 
notice  of  termination  was  for  the  President  alone,  or  tor  the  President 
and  the  Senate  together.  The  report  said,  in  part : 

The  act  of  giving  the  notice  is  a  high  discretionary  power, 
created  not  by  the  Constitution,  but  by  the  President  in  ne- 
gotiating, and  by  the  Senate  in  ratifying,  a  treaty  with  such  a 
provision.  .  .  .  The  House  may  be,  and  often  is,  required  t<> 
exert  appropriate  legislative  powers  in  the  execution  of  trea- 
ties; but  this  notice  is  not  one  of  that  class.  It  has  no  property 
of  a  legislative  power.  It  is  executive  in  its  essence,  or  it  is,  in 
our  system,  of  the  nature  of,  and  incident  to.  the  treaty 
making  power.  It  is  a  high  discretion,  pertaining  not  t<>  our 
internal  affairs,  but  to  our  relations  with  a  foreign  (i<>\  em- 
inent, created  by  this  treaty-making  power  itself,  resting  with 
it,  and  depending  upon  its  will  alone  for  the  exercise.  .  .  . 

If  the  notice  be  expedient  and  proper,  it  has  become  so 
without  its  [the  House's]  act.  It  is  rendered  so  by  the  refusal 
of  the  President  to  arbitrate  the  controversy,  and  by  his  clos- 
ing further  negotiation.  The.se  were  his  own  acts,  about  which 
this  House  had  no  constitutional  right  to  interfere.  The  Presi- 
dent asked  not  its  advice  or  interposition  in  them,  whether 
they  be  proper  or  not.  lie  alone  was  competent  to  their  per- 
formance, and  he  alone  ought  to  be  held  responsible;  ...  it 
is  his  business,  not  that  of  the  House.  In  the  present  state  of 
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the  question,  without  expressing  an  opinion  whether  the  no- 
tice ought  or  ought  not  be  given,  and  as  the  solution  of  that 
question  is  constitutionally  for  him,  or  for  him  acting  with 
the  Senate,  the  House  ought  to  be  content  to  leave  him  to  his 
proper  judgment,  discretion,  and  responsibility-.  (Ibid.,  pp. 
138-139.) 

One  of  the  signers  of  the  minority  report,  Mr.  Caleb  Smith,  in  debate 
on  January  7, 1846,  stated : 

To  my  view  it  is  inexpedient  to  give  the  notice,  or  to  in- 
struct the  President  in  regard  to  his  duty  on  the  subject.  This 
is  a  duty  that  belongs  to  the  President,  and  he  is  responsible 
to  the  people  for  his  discharge  of  it  .  .  .  (Ibid.,  p.  159.) 

1858 — Buchanan  Notice  of  Termination  of  Treaty  tvith  Denmark 

The  next  treaty  termination  by  the  United  States  was  debated  in 
1855.  A  Senate  resolution  adopted  that  year  by  a  two-thirds  majority 
"authorized''  President  Pierce  to  give  notice  of  termination  of  a  com- 
mercial treaty  with  Denmark.  In  April,  1856,  the  Senate  Foreign  Ke- 
lations  Committee  issued  a  report  which  concluded  that  the  Senate 
and  President  without  the  House  could  terminate  the  treat  v.  (Cong. 
Reed.,  Vol.  48,  PL  1,  62d  Cong.,  2d  Sess.,  p.  501.)  President  Buchanan 
gave  the  notice  in  1858,  stating  he  had  acted  "in  pursuance  of  the  au- 
thority" of  the  Senate  Resolution. 

Once  again,  while  a  majority  of  those  in  the  Senate  who  addressed 
the  issue  appeared  to  take  the  position  that  some  legislative  authority 
was  required  for  the  President  to  give  a  notice  of  termination,  uncer- 
tainty seemed  to  be  a  central  theme  of  the  debates,  and  views  were  ex- 
pressed supporting  the  right  of  the  President  to  act  alone  pursuant 
to  a  notice  provision.  Thus,  for  example.  Senator  James  Mason  of 
Virginia,  the  Chairman  of  the  Senate  Committee  on  Foreign  Relations 
who  had  introduced  the  Senate  resolution  adopted  in  1855,  said  that 
it  wTas  erroneous  to  treat  the  notification  to  Denmark  "as  an  act  abro- 
gating or  discontinuing  a  continuous  and  existing  treaty,  when,  in 
truth,  it  is  nothing  more  than  causing  a  treaty  to  expire  by  the  terms 
of  its  own  limitation."  Mr.  Mason  said  : 

I  am  rather  disposed  to  think,  although  I  express  no  opin- 
ion on  it,  that  the  President  might,  under  the  terms  of  the 
treaty  with  Denmark,  without  consulting  either  House,  give 
the  notice  required,  and  his  act  would  be  perfectly  valid. 
(Cong.  Globe,  34th  Cong.,  1st  Sess.,  p.  601.) 

Former  Attorney  General  Crittenden  observed  that  if  the  President 
could  act  witli  the  Senate  there  was  no  reason  why  he  could  not  act 
alone,  since  there  was  nothing  in  the  Constitution  requiring  him  to 
consult  the  Senate  in  the  abrogation  of  treaties.  (Ibid.,  p.  605.) 

1864 — Lincoln  No/ ice  of  Termination  of  Rush-Bagot  Agreement 

The  first  instance  of  a  notice  of  termination  without  any  prior  Con- 
gressional  authorization  came  in  L864  under  President  Lincoln.  He 
gave  notice  to  Greal  Britain  of  U.S.  withdrawal  from  the  Rush-Bagol 
Agreemenl  of  1  SIT  under  which  each  nation  had  agreed  to  certain 
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limitations  on  naval  vessels  on  i  lie  ( rreat  Lak<  s.  The  Agreement,  in  1  he 
form  of  an  exchange  of  note-.  pro>  ided  i  hat  it  might  be  terminated  bj 
either  party  on  six  months  notice.  The  notice  was  given  on  November 
23,  1864.  In  his  message  of  December  <».  Is*'-!  to  Congress,  President 
Lincoln  noted  that  in  view  of  1  he  insecurity  of  li  !'<•  and  property  on  t  he 
Canadian  border  it  had  "been  thoughl  proper"  to  give  the  notice  in 
question.  (James  D.  Richardson,  .1  Compilation  of  th<  Message  -  and 
Papers  of  iht  Presidents  [New  York:  Bureau  of  National  Literature, 
L897  |,  Vol.  VI,  p.  2  1:6.)  A  joint  resolut  ion  was  subsequent  ly  adopted  b) 
the  Congress  and  approved  by  the  President  on  February  9,  L86.r) 
which  recited  that  the  notice  given  was  "adopted  and  ratified  as  if  the 
same  had  been  authorized  by  Congress."  <  L3  Stat.  568.)  The  notice  of 
termination  was  withdrawn  by  the  United  States  on  March  v.  L865, 
and  the  Rush-Bagot  agreement  lias  remained  in  force  to  the  present 
day. 

There  is  doubt  as  to  the  value  of  this  case  as  a  precedent  since  the 
Executive  Branch  has  never  considered  the  Rush-Bagol  Agreement  to 
be  a  treaty  in  the  domestic  law  sense.  It  was  concluded  as  a  "pure" 
executive  agreement  without  Congressional  authorization.  <  For  a  de- 
tailed history  of  the  agreement  see  letter  of  Secretary  of  State  Foster 
to  President  Harrison.  Dec.  7.  L892,  published  in  Sen.  Ex.  Doc.  9, 
52d  Cong.,  2d  Sess.) 

The  next  few  cases  of  treaty  termination  by  notice  involved  Con- 
gressional authorization  or  direction,  without  focus  on  the  question  of 
the  President's  power  to  give  a  notice  without  Congressional  approval. 
On  January  18,  1865,  President  Lincoln  approved  a  joint  resolution 
which  charged  the  President  with  the  communication  of  notice  to 
terminate  the  1854  treaty  witli  Great  Britain  on  fisheries,  duties,  and 
navigation.  (1  Malloy,  treaties,  1910,  668,  672;  13  Stat.  566.) 

In  1874  the  Congress  reverted  to  the  use  of  the  permissive  joint 
resolution  as  in  the  case  of  the  Oregon  treaty.  The  1874  resolution 
authorized  notice  for  termination  of  the  1858  commercial  treaty  with 
Belgium.  President  Grant  notified  the  Senate  on  March  9,  1875  that 
"pursuant  to  the  authority"  conferred  on  him  by  the  joint  resolution 
due  notice  had  been  given  the  Belgian  Government.  (18  Stat.  287: 
1  Malloy,  1910,  69;  Cong.  Reed.,  43d  Cong.,  1st  Sess.,  Part  5,  Vol.  2, 
pp.  4507,  4704.)  In  1882,  Congress  by  a  joint  resolution  approved  by 
President  Arthur  on  March  3,  directed  the  termination  of  several  ar- 
ticles of  an  1871  treaty  with  Great  Britain  (1  Malloy,  Treaties,  1910, 
700;  22  Stat.  641). 

1879— Hayes  Veto 

The  issue  of  treaty  termination  was  raised  in  1879  when  President 
Hayes  vetoed  a  bill  which  directed  him  to  give  notice  to  China  of  the 
"abrogation"  of  two  articles  of  an  1868  treaty  with  China.  ( t  'ong. 
Reed.,  Vol.  8.  Pt.  :',,  45th  Cong.,  3d  Sess..  p.  2276.)  In  his  veto  message 
of  March  1, 1879,  President  Have-  -aid: 

As  the  power  of  modifying  dn  existing  treaty  whether  h\ 
adding  or  striking  out  provisions,  is  ;i  part  of  the  treaty-mak- 
ing power  under  the  Constitution,  itsexercise  i-  not  competent 
for  Congress,  nor  would  the  assent  of  China  to  this  partial 
abrogation  of  the  treaty  make  the  action  of  Congress  in  thus 
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procuring  an  amendment  of  a  treaty  a  competent  exercise  of 
authority  under  the  Constitution.  (Richardson,  Vol.  VII,  pp. 
518-519.') 

President  Hayes  also  said  that  the  authority  of  Congress  to  terminate 
a  treaty  with  a  foreign  power  by  expressing  the  will  of  the  nation  no 
longer  to  adhere  to  it  is  .  .  .  free  from  controversy  under  our  Con- 
stitution." (Ibid.) 

It  is  clear  that  President  Hayes  was  not  referring  to  termination  by 
notice  in  this  message,  nor  was  there  any  discussion  of  termination  by 
notice  throughout  the  Congressional  debate  on  the  matter.  The  treaty 
in  question  in  this  case  did  not  contain  a  provision  for  termination  by 
notice.  Willoughby  says  in  regard  to  Hayes'  message  that  "it  is  clear 
that  when  he  spoke  of  Congress  as  competent  to  express  the  will  of  the 
nation  he  had  reference  to  the  expression  in  the  form  of  legislative 
enactments."  (Willoughbv,  The  Constitutional  Law  of  the  United 
States,  2d  ed.,  Vol.  I,  p.  584.) 

1899 — McKinley  Notice  of  Termination  of  1850  Treaty  with 
Switzerland 

The  second  example  in  our  history  of  the  executive  acting  alone  in 
giving  notice  of  termination  occurred  in  President  McKinley's  ad- 
ministration in  1899.  In  this  case,  the  notice  may  have  been  necessi- 
tated by  the  Tariff  Act  of  1897.  The  Convention  of  friendship, 
commerce  and  extradition  with  Switzerland  of  1850  (11  Bevans  894; 
11  Stat.  587)  contained  in  Article  XVII  a  provision  for  notification 
of  intention  "to  arrest  the  operations"  of  the  convention.  After  the 
United  States,  pursuant  to  a  reciprocity  agreement  with  France,  had 
granted  certain  import  benefits  to  that  country  under  the  Tariff  Act 
of  1897,  it  was  forced  to  grant  Switzerland  similar  benefits  pursuant 
to  the  most-favored-nation  clauses  contained  in  Articles  VIII-XII  of 
(he  1850  treaty  with  Switzerland. 

At  the  same  time  the  United  States  notified  the  Swiss  Government 
that  if  it  was  impossible  to  agree  on  some  reciprocal  arrangement  with 
Switzerland,  it  might  be  necessary  for  the  United  States  to  arrest  the 
operation  of  the  convention  or  of  certain  articles  thereof.  It  was  con- 
trary to  U.S.  general  policy  and  to  the  policy  of  the  Tariff  Act  to 
make  trade  concessions  in  the  absence  of  a  reciprocal  arrangement.  On 
March  8,  1899,  Secretary  Hay  instructed  the  American  Minister  to 
Switzerland  to  notify  the  Swiss  Government  of  United  States  intent 
"to  arrest  the  operations"  of  the  1850  convention  so  far  as  the  opera- 
tions of  certain  articles  were  concerned.  (^  Treaties,  Malloy,  1910, 
1763.)  The  President,  acting  through  the  Secretary  of  State,  took 
action  in  this  case  without  consulting  either  the  Senate  or  Congress. 

In  1911,  Senator  Lodge,  making  no  reference  to  any  implied  previous 
authorization  by  Congress,  cited  President  McKinley's  action  in  1899  as 
a  case  in  which  the  President  "acted  and  did  not  ask  to  have  his  action 
approved."  {Cong,  Reed.,  Vol.  48,  Pt.  1,  62d  Cong.,  2d  Sess.,  p.  479.) 

1911 — Taft  Notice   of   Termination  of   Treaty  with  Russia 

The  next  case  of  Presidential  notice  to  terminate  a  treaty  came  in 
1911  during  the  administration  of  President  Taft.  The  United  States 
and  Russia  were  in  dispute  regarding  the  application  of  the  connner- 
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cial  treaty  of  1832,  particularly  as  it  related  to  Russia's  treatment  of 
American  Jew-.  Article  12  of  the  treaty  provided  thai  it  should  re 
main  in  force  until  the  end  of  the  calendar  year  beginning  after  the 
date  of  notification  by  either  party  of  intent  to  terminate.  (2  Trea 
Mallow  1910,  ir>]4.)  A  strongly  worded  joint  resolution  demanding 
termination  of  the  treaty  was  introduced  in  the  House  in  early  !>'■ 
cember  and  passed  on  December  13  by  a  yoteof301  to  L.  On  December 
15,  before  the  matter  was  acted  on   in  the  Senate,  President   Tafi 
instructed  the  U.S.  Ambassador  to  Russia  to  give  notice  oi"  intent  to 
ierminate  the  treaty. 

Secretary  of  State  Knox  wrote  to  the  Ambassador  explaining  the 
President's  action:  "it  was  manifest  that  even  the  President's  veto  of 
the  resolution  could  not  defeat,  but  could  only  prolong  and  embitter 
the  agitation  against  the  Treaty,"  and  it  was  therefore  decided  that 
"rather  than  permit  the  denunciation  to  be  forced  by  the  action  of 
Congress  .  .  .  the  President  should  himself,  in  advance  of  the  antic- 
ipated action  of  the  Senate  .  .  .  exercise  the  right  to  set  a  term  to  the 
Treaty  in  accordance  with  its  provisions  and  upon  grounds  which 
should  implv  no  offence  to  Russia."  (Hackworth,  Digest  of  Interna- 
tional Law.Yol.  V.  pp.  319-320;  Taft,  Tin  Presidency  (1916),  pp. 
112-114;  Secretary  Knox  to  Ambassador  Guild,  Xo.  66,  Feb.  6,  1912 
hie  711.612/100  AT) 

On  December  18,  President  Taft  notified  the  Senate  of  what  he  had 
done  and  said  that  he  communicated  "this  action  to  the  Senate,  as  a 
part  of  the  treaty-making  power  of  this  Government,  with  a  view  to 
its  ratification  and  approval.''  (Cong.  Reed.,  Vol.  48,  Pt.  1,  62nd  Cong.. 
2d  Sess.,  p.  453.)  On  December  21,  the  President  signed  a  joint  resolu- 
tion declaring  that  the  notice  given  by  the  President  was  thereby 
adopted  and  ratified. 

While  the  Congress  thus  subsequently  approved  of  Taft's  notice  of 
termination,  it  is  not  clear  whether  such  approval  was  thought  to  be 
legally  necessary.  Mr.  Knox  commented  again  on  the  incident  later  as 
a  Senator  during  the  debate  in  the  Senate  in  1920  on  withdrawal  from 
the  League  of  Nations : 

.  .  .  while  it  is  true  that  .  .  .  the  Congress,  by  joint  resolu- 
tion, ratified  and  confirmed  the  act  of  the  President,  they 
recognized  the  validity  of  the  act  of  the  President  in  de- 
nouncing the  treaty  in  accordance  with  its  terms. 

Senator  Lenroot  agreed  with  Mr.  Knox,  saying  that  it  was  his  under- 
standing that  in  the  1911  case  the  President 

proceeded  upon  the  assumption  that,  as  the  Executive,  there4 

being  nothing  to  the  contrary  in  the  treaty  itself,  he  had  the 

right  to  give  the  notice  of  the  denunciation  of  the  treaty. 

(Cong.  Reed.,  Vol.  58,  Pt.  8,  66th  Cong..  1st  Sess.,  p.  8132.) 

President  Taft's  own  views  on  the  matter  seem  somewhat  conflicting. 

As  noted,  he  communicated  the  fact  of  his  notice  to  the  Senate  "as  a 

part  of  the  treaty-making  power  of  this  Government,  with  a  view  to 

its  ratification  and  approval."  Elsewhere,  however,  he  said  that  his 

action  was  something  "which,  as  President,  I  had  the  right  to  do  by 

due  notice."  (Taft,  The  Presidency,  1916,  p  113.) 
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Seamen's  Act  of  1915 

In  the  Seamen's  Act  of  1915  (38  Stat,  1164),  President  Wilson  was 
"requested  and  directed"  to  give  notice  to  the  foreign  governments 
concerned  that  all  provisions  in  conflict  with  the  Act  would  terminate 
on  the  expiration  of  such  periods  as  might  be  required  in  the  treaties. 
Pursuant  to  this  legislation  the  Department  of  State  gave  the  required 
notices. 

Merchant  Marine  Act  of  1020 

Section  34  of  the  Merchant  Marine  Act  of  1920  authorized  and  di- 
rected the  President  to  notify  the  governments  with  whom  the  United 
States  had  commercial  treaties  of  its  intent  to  terminate  so  much  of 
the  treaties  as  restricted  the  right  of  the  United  States  to  impose 
discriminating  customs  duties  and  discriminatory  tonnage  dues.  (41 
Stat,  988,  1007.)  President  Wilson  approved  the  Act  but  declined  to 
carry  out  the  provisions  with  regard  to  treaty  termination. 

A  Department  of  State  Press  Release  of  September  24,  1920  stated 
that  the  Department  had  been  informed  by  the  President  that  he  did 
"not  deem  the  direction  ...  an  exercise  of  any  constitutional  power 
possessed  by  the  Congress."  The  Department  pointed  out  that  the 
treaties  in  question  contained  no  provision  for  termination  in  the 
manner  contemplated  by  Congress,  and  stated  that  the  President  there- 
fore considered  it  misleading  to  speak  of  "termination,"  as  the  action 
sought  to  be  imposed  on  the  President  amounted  "to  nothing  less  than 
the  breach  or  violation  of  said  treaties." 

Secretary  of  State  Hughes,  in  a  memorandum  to  the  President  on 
October  8,  1921,  said  that  while  Congress  had  the  power  to  violate 
treaties,  an  intention  to  do  so  was  not  to  be  imputed  to  it.  For  this 
reason,  and  because  Congress  had  not  seen  fit  to  pass  legislation  in 
derogation  of  the  treaties  in  question.  Secretary  Hughes  concluded 
that  the  fair  construction  of  Section  34  would  be  that  it  authorized  and 
directed  the  President  to  give  notice  for  termination  in  cases  where 
such  notice  could  be  given  without  violating  the  treaty.  He  further 
pointed  out  that  Congress  had  not  provided  for  the  termination  of 
the  treaties  in  their  entirety  and  said : 

Accordingly,  if  the  President  should  undertake  to  abrogate 
or  terminate  any  of  the  commercial  treaties  in  question  in  its 
entirety,  he  would  be  acting  on  his  own  responsibility  as  the 
Executive  charged  with  the  duty  of  conducting  our  foreign 
relations,  and  lie  would  be  unable  to  find  in  the  language  of 
Section  34  that  the  Congress  had  offered  to  share  with  him  the 
responsibility.  (Ilackworth,  Digest  of  International  Lair, 
Vol.  V,  p.  326.) 

Si  mile  Debate  on  Withdrawal  from  the  League  of  X  at  Jons 

The  debates  in  the  Senate  on  the  possibility  of  withdrawal  from 
the  League  of  Nations  also  touched  to  some  extent  on  the  question  of 
Presidential  notice  of  termination.  Article  1  of  the  League  Covenant 
provided  that  any  member  of  the  League  might,  after  two  years  notice 
of  intent  ion.  withdraw  from  the  League,  provided  its  international 
obligations  and  its  obligations  under  the  Covenant  had  been  fulfilled. 
When  the  treaty  was  before  the  Senate  for  its  advice  and  consent  to 
ratification,  one  of  the  reservations  submitted  by  Senator  Lodge  pro- 
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yided  that  the  United  States  should  be  the  sole  judge  of  whether  its 
international  obligations  had  been  fulfilled  and  that  notice  of  with- 
drawal mighl  be  given  by  a  concurrent  resolution  of  the  Congress. 
Thoro  was  considerable  debate  on  the  proposal. 

Apart  from  the  issue  of  notice  by  concurrent  resolution,  varying 
opinions  were  also  expressed  on  the  President*.-  righl  to  give  a  notice 
of  termination  without  Congressional  approval.  Senator  Spencer  of 
Missouri,  speaking  in  support  of  the  Lodge  proposal,  said  : 

I  mean  to  say,  Mr.  President,  that  if  the  President  of  the 
United  States  saw  fit  to  give  notice  of  withdrawal,  that  notice 
of  withdrawal  would  be  effective.  If  it  was  in  violation  of  or 
in  contradiction  to  the  wishes  of  the  Congress  at  the  time. 
there  would  be  certain  restrictive  action,  like  a  joint  resolu- 
tion of  Congress,  which  would  be  persuasive  upon  the  Presi- 
dent, but  it  would  not  deprive  him  of  his  power. 

Why,  Mr.  President,  the  case  is  precisely  similar  to  that 
which  confronts  us  now.  If  the  Senate,  by  unanimous  vote, 
should  approve  this  treaty,  that  does  not  make  the  treaty. 
The  President  alone  can  send  that  treaty  to  the  other  signa- 
tory powers.  His  is  the  only  voice  which  speaks  for  the  United 
States  in  international  relations;  and  if  he  pigeon-holes  the 
treaty,  though  every  Senator  was  in  favor  of  ratification,  the 
treaty  would  never  come  into  effect.  Such  is  the  power  of  the 
Chief  Executive  of  the  Nation,  and  it  illustrates  the  power  of 
the  President  with  regard  to  withdrawal.  (Cong.  Reed..  Vol. 
58,  Pt.  8,  66th  Cong.,  1st  Sess.,  Nov.  8,  1919,  p.  8122.) 

Senator  Lenroot  argued  that  if  the  Senate  concluded  at  any  time 
that  the  President  had  no  unilateral  power  to  terminate  a  treaty, 
impeachment  could  be  resorted  to,  but  he  knew  of  no  other  way  to 
control  the  action  of  the  Executive.  Mr.  Lenroot  said  that  the  Presi- 
dent is  the  final  treaty-making  power,  since  it  lies  within  his  power 
to  refuse  to  complete  the  treaty  after  Senate  action,  and  that  there- 
fore "he  alone  has  the  power,  unless  controlled  in  some  way  by  the 
treaty  itself  or  by  action  of  Congress  abrogating  the  treaty,  to  de- 
nounce" a  treaty  containing  provision  for  termination.  ( Ibid.,  p.  8132  > . 
On  February  16,  1920,  Mr.  Lodge  introduced  an  amendment  to  the 
previously  agreed  reservation  on  withdrawal,  the  amendment  provid- 
ing that  notice  might  be  given  "by  the  President  or  by  Congress  alone 
whenever  a  majority  of  both  Houses  may  deem  it  necessary."  Thus 
a  specific  proposal  was  made  permitting  the  President  to  act  alone  as 
an  alternative  to  action  by  concurrent  resolution.  (Cong.  ]?<<<!..  Vol. 
59,  Pt,  3,  66th  Cong.,  2d  Sess.,  p.  2944.) 

To  the  question  whether  if  the  original  reservation  (notice  by  con- 
current resolution)  were  adopted,  the  President  could  nevertheless 
give  notice  alone,  Mr.  Lodge  replied  that  that  would  be  in  line  with 
the  two  precedents  of  Presidential  unilateral  action  which  he  had 
cited  (McKinley  and  Taft  cases)  and  which  were  not  questioned  at 
the  time.  He  said  he  thought  it  "at  least  doubtful  whether  the  Presi- 
dent has  not  the  power  to  do  that."  {Ibid.,  Vol.  59,  Pt.  4.  Feb.  21,  1920, 
p.  3230.)  Senator  Lodge's  amendment  was  rejected,  as  was  an  amend- 
ment permitting  notice  of  withdrawal  authorized  by  joint  resolution. 
The  reservation  in  its  original  form  was  adopted.   (Ibid.,  pp.  3236, 
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3241,  3242.)  In  the  end,  of  course,  the  Senate  failed  to  give  its  advice 
and  consent  to  ratification  of  the  treaty  as  a  whole,  even  with  several 
reservations  previously  adopted. 

THE    MODERN    PRACTICE 

While  the  early  practice  of  the  Republic  indicated  certain  doubts 
and  uncertainties  whether  the  President  alone  might  appropriately 
give  notice  of  termination  pursuant  to  a  notice  provision,  the  modern 
practice  reveals  no  such  doubts.  The  Congress  may  of  course  authorize 
the  giving  of  notice,  and  has  done  so  in  the  modern  era.  But  the  cur- 
rent rule,  accepted  by  the  Executive  Branch,  the  Senate  and  Congress, 
and  the  great  majority  of  modern  writers,  is  that  the  President  may 
also  give  a  notice  of  termination  without  prior  or  subsequent  Senate 
or  Congressional  approval. 

1920 — Agreement  {Wilson)  terminating  1891  Treaty  with  the  Congo 

The  first  significant  case  in  the  modern  era  was  the  termination  of 
the  1891  commercial  treaty  with  the  independent  state  of  the  Congo, 
which  contained  no  provision  for  termination.  The  treaty  was  re- 
garded as  still  in  force  after  the  extension  of  Belgian  sovereignty  over 
the  Congo.  In  the  absence  of  a  provision  for  termination,  the  agree- 
ment of  both  parties  was  required  to  terminate  it. 

In  1915  the  United  States,  pursuant  to  the  Seamen's  Act  of  1915, 
notified  Belgium  of  its  intention  to  terminate  Article  5  of  the  1891 
treaty  as  of  July  1, 1916.  The  Belgian  Government,  in  its  reply  of  June 
29,  1916,  proposed  the  termination  of  the  entire  treaty.  The  Secretary 
of  State  then  suggested  on  November  11,  1916  that  notice  to  that  ef- 
fect should  come  from  Belgium.  On  December  31,  1916  the  Belgian 
Foreign  Minister  replied  that  the  Belgian  note  of  June  29  was  in- 
tended as  such  formal  notice  and  that  the  1891  treaty  would  be  deemed 
to  have  been  denounced  on  July  1,  1916.  He  expressed  the  understand- 
ing that  Article  5  had  ceased  to  be  operative  on  July  1, 1916,  the  other 
articles  remaining  in  force  for  the  time  being. 

On  December  13, 1920,  the  United  States  informed  the  Belgian  Gov- 
ernment that  it  acknowledged  the  notice  (of  denunciation  of  the  entire 
treaty)  as  given  and  received  on  July  1,  1916  and  that  since  the  1891 
treaty  contained  no  stipulation  respecting  termination,  it  assumed  that 
the  wishes  of  the  Belgian  Government  might  best  be  met  by  consider- 
ing that  the  treaty  terminated  after  such  a  period  of  notice  as  was 
customarily  provided  for  in  treaties  of  amity  and  navigation.  Accord- 
ingly, it  was  said,  the  United  States  regarded  the  treaty  as  having 
expired  on  July  1, 1917,  one  year  after  notification  by  the  Belgian  Gov- 
ernment. (1  Treaties,  Mallov,  1910,  328;  Hackworth,  Digest  of  Inter- 
national Law,  Vol.  V,  pp.  317-318.) 

The  case  is  important,  notwithstanding  that  there  was  no  notice 
provision  in  the  1891  treaty.  The  negotiated  agreement  of  the  parties 
to  terminate  the  treaty  was  made  on  the  part  of  the  United  States  by 
the  Executive  Branch  acting  without  Congress  by  means  of  an  execu- 
tive  agreement.  Yet  there  was  no  violation,  no  statute  necessitating 
termination  of  more  than  one  article,  and  impossibility  of  perform- 
ance was  not  a  relevant  factor.  In  addition,  this  approach  of  termina- 
tion by  executive  agreement  was  apparently  acceptable  to  the  Senate, 
which  did  not  question  it  at  that  time  or  subsequently.  Previously, 
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on  March  27,  l!)l<),  the  Acting  Secretary  of  State,  in  informing  the 
Senate  of  the  requirements  for  abrogation  of  treaty  provisions  which 
might  be  affected  by  legislation,  said  thai  since  the  L891  commercial 
treaty  with  the  Congo  had  contained  no  provision  for  abrogation, 
"agreement  by  the  parties  thereto  would  seem  to  be  necessary  effec- 
tively to  accomplish  its  abrogation  as  an  international  agreement." 
(Sen.  Doc.  No.  2, 66th  Cong.,  1st  Sess.,  p.  14.) 

At  about  the  same  time  there  occurred  the  last  of  the  few  instaj 
of  a  President  seeking  authority  to  terminate  a  treaty.  In  May  L920 
President  Wilson  sought  the  authorization  of  the  Senate  to  the  de- 
nunciation of  the  International  Sanitary  Convention  of  1903.  The 
proces-verbal  of  the  deposit  of  ratifications  of  the  convention  con- 
tained a  declaration  by  the  signatory  powers  reserving  the  right  of 
denunciation.  The  Convention  itself  contained  no  provision  for  de- 
nunciation or  notice  of  termination. 

After  President  Harding's  inauguration  the  Senate's  advice  and 
consent  were  given  by  a  Senate  Resolution  of  May  26, 1921  and  notice 
of  denunciation  was  subsequently  given  by  the  Executive.  (Hack- 
worth,  Digest  of  International  Law,  Vol.  V,  p.  322 ;  2  Treaties,  Mallow 
1910,  pp.  2066,  2129,  2130;  Gong.  Reed.,  Vol.  61,  Pt.  2,  67th  Cong.,  Isi 
Sess.,  p.  1793.) 

1927 — Coolidge  Notice  of  Termination  of  1925  Treaty  with  Mi  xico 

On  March  21,  1927,  during  the  Administration  of  President  Cool- 
idge, Secretary  of  State  Kellogg  directed  the  Ambassador  to  Mexico 
(Sheffield)  to  deliver  to  the  Mexican  Government  a  note  giving  the 
official  notice  of  termination  of  a  1925  treaty  with  Mexico  on  the  pre- 
vention of  smuggling.  (9  Bevans  919.)  The  action  was  taken  pursuant 
to  a  provision  for  termination  by  notice,  and  the  convention  officially 
terminated  on  March  28, 1927.  The  notice  was  given  without  the  di na- 
tion of  either  the  Senate  or  the  Congress,  and  was  not  referred  to  either 
body  for  subsequent  approval. 

It  has  been  argued  that  in  view  of  the  state  of  U.S. -Mexican  relations 
at  that  time,  it  might  have  been  impossible  to  implement  the  Conven- 
tion. However,  there  is  no  evidence  to  support  that  contention.  There 
Avas  a  dispute  in  1926  and  1927  over  American-owned  property  in 
Mexico,  but  by  a  vote  of  79  to  0  on  January  25, 1927,  the  Senate  passed 
a  resolution  urging  arbitration  of  the  dispute.  On  April  25,  L927,  Presi- 
dent Coolidge  expressed  hopes  for  an  amicable  settlement,  and  on  Sep- 
tember 21  he  named  a  new  Ambassador.  On  March  27.  1(.»l;^.  the  State 
Department  declared  that  because  of  steps  taken  by  the  Mexican  Gov- 
ernment, the  differences  had  been  resolved.  (See  Richard  W.  Leopold, 
The  Growth  of  American  Foreign  Policy,  1962,  pp.  464-465.) 

The  Secretary  of  State's  instructions  to  Ambassador  Sheffield  in  r.»i^7 
gave  no  indication  that  it  was  "impossible'-  to  perform  the  L925  t  reaty. 
His  instructions  included  the  following  statement  as  to  the  U.S.  rea- 
sons for  giving  the  notice : 

.  .  .  the  United  States  has  no  commercial  treaty  with 
Mexico,  and  ...  in  the  circumstances  it  is  not  deemed  advis- 
able to  continue  in  effect  an  arrangement  which  might  in 
certain  contingencies  bind  the  United  States  to  cooperation 
for  the  enforcement  of  laws  or  decrees  relating  to  the  impor- 
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tation  of  commodities  of  all  sorts  into  another  country  with 
which  this  Government  has  no  arrangement,  by  treaty  or 
otherwise,  safeguarding  American  commerce  against  possible 
discrimination."  (U.S.  Archives,  74D431;  Box  16678.) 
In  sum,  impossibility  of  performance  was  not  a  factor,  there  had  been 
no  treaty  violation,  and  no  subsequent  inconsistent  statute  or  treaty. 
The  case  stands  as  a  clear-cut  instance  of  Presidential  notice  of  ter- 
mination  without  prior  or  subsequent  approval  by  the  Senate  or 
Congress. 

1933 — Roosevelt  Denuneiation  of  1927  Multilateral  Convention 

In  1933  President  Roosevelt,  without  prior  or  subsequent  reference 
to  the  Senate  or  Congress,  directed  United  States  withdrawal  from  the 
19*27  multilateral  convention  for  the  abolition  of  import  and  export 
prohibitions  and  restrictions.  2  Bevans  651.  Article  6  of  the  protocol 
concerning  the  entry  into  force  of  the  convention  provided  that  any  of 
the  signatories  to  the  protocol  could  be  relieved  of  the  obligations 
thereunder  by  forwarding  a  declaration  to  that  effect  to  the  Secretary 
General  of  the  League  of  Nations.  (Hackworth,  Digest  of  Interna- 
tional Law,  Vol.  V,  p.  329.) 

It  has  been  maintained  that  President  Roosevelt  terminated  the 
1927  Convention  as  having  a  restrictive  effect  on  the  National  Indus- 
trial Recovery  Act  of  1933,  and  that  the  1927  Convention  was  incon- 
sistent with  prevailing  legislation. 

In  fact  there  was  nothing  in  the  National  Industrial  Recovery  Act 
of  1933  which  required  U.S.  withdrawal  from  the  1927  Convention. 
The  real  reason  for  U.S.  withdrawal  was  the  failure  of  the  Conven- 
tion to  gain  wide  acceptance  by  the  nations  of  the  world  community . 
A  convention  on  the  abolition  of  import  and  export  prohibitions  and 
restrictions  clearly  needed  widespread  acceptance  to  be  effective,  and 
particularly  during  a  time  of  world-wide  economic  depression. 

The  background  to  this  U.S.  termination  is  as  follows :  The  protocol 
concerning  the  entry  into  force  of  the  Convention  was  signed  at  Paris 
on  December  20,  1929  by  the  United  States,  Japan,  and  several  Euro- 
pean countries :  Austria,  Belgium,  Denmark,  France,  Germany,  Great 
Britain,  Hungary,  Italy,  Luxembourg,  the  Netherlands,  Norway, 
Portugal,  Rumania,  Switzerland,  and  Yugoslavia.  The  protocol  pro- 
vided that  the  Convention  was  to  be  ratified  by  Poland  and  Czecho- 
slovakia before  May  31,  1930  in  order  to  become  binding  unon  all  the 
signatories.  An  extension  of  this  time  limit  until  June  20,  1930  in 
respect  of  Poland,  and  until  June  26, 1930  in  respect  of  Czechoslovakia, 
was  agreed  to  by  the  contracting  parties. 

Czechoslovakia  deposited  a  conditional  instrument  of  ratification 
on  June  25.  1930,  with  a  declaration  that  its  willingness  to  become 
a  party  would  depend  upon  the  ratification  of  the  Convention  by 
Poland.  Poland  announced  on  June  19,  1930,  that  it  was  obliged  to 
postpone  its  ratification.  This  caused  the  Governments  of  Austria, 
Belgium,  Germany,  Hungary,  Italy,  Luxembourg,  Rumania  and 
Switzerland  to  announce  that  as  from  July  1,  1930,  they  would  cease 
to  consider  themselves  bound  by  the  Convention,  since  the  conditions 
on  which  they  had  been  willing  to  accede  to  it  had  not  been  fulfilled. 
By  the  terms  of  the  protocol,  the  Governments  of  Denmark,  France, 
Rumania  and  Yugoslavia  then  ceased  to  be  bound  by  the  Convention, 
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as  from  July  1.  L930.  On  June  30  Denmark  waived  the  conditions 

which  it  had  stipulated  in  regard  to  the  ratification  of  Germany. 
Therefore  the  only  countries  remaining  hound  by  the  Convention  on 
July  1,  1930  were  the  United  States.  Denmark,  Great  Britain,  Japan, 
the  Netherlands,  Norway,  and  Portugal. 

Under  the  terms  of  Article  6  of  the  protocol,  the  United  State-. 
Denmark.  Great  Britain,  and  Norway  all  announced  their  with- 
drawals as  of  June  30,  1933.  Portugal  had  withdrawn  as  of  June  30, 
1931,  and  the  Netherlands  as  of  June  30,  1934. 

The  American  Minister  to  Switzerland,  Mr.  Hugh  R.  Wilson,  on 
June  20,  1933,  presented  the  following  note  to  the  Secretary  General 
of  the  League  of  Nations, : 

In  accordance  with  Paragraph  6  of  the  Protocol  of 
December  20,  1929.  to  the  International  Convention  for  the 
Abolition  of  Import  and  Export  Prohibitions  and  Restric- 
tions, the  Acting  Secretary  of  State  of  the  United  States  of 
America  hereby  gives  notice  of  the  American  Government's 
withdrawal  from  this  convention  effective  June  30,  1933.  It 
is  with  great  reluctance  that  the  American  Government  has 
been  forced  to  take  this  action.  It  had  been  hoped  thai  the 
principle  embodied  in  this  convention  would  be  widely 
accepted  by  the  nations  of  the  world.  The  reverse  of  this  has, 
however,  been  true,  and  the  withdrawal  from  the  convention 
of  other  nations  which  had  adhered  leads  to  the  conclusion 
that  the  existing  convention  may  not  be  fully  adapted  to 
present  economic  and  commercial  conditions.  In  taking  this 
present  course  it  is  the  American  Government's  hope  thai 
there  may  result  from  the  labors  of  the  Monetary  and  Eco- 
nomic Conference  now  sitting  at  London  a  convention  of 
this  nature  which  will  be  widely  adopted  and  adhered  to  by 
the  nations  of  the  world.  (Dept.  of  State  Press  Release, 
July  5,  1933;  U.S.  Archives,  74D131,  59-78-28,  Box  37.) 

Once  again,  there  was  no  violation  of  the  treaty,  no  subsequent 
conflicting  statute  or  treaty,  and  impossibility  was  not  a  factor. 

1933 — RooHcrdt  Notice  of  Termination  of  1931  Extradition  Treaty 

with  Greece 

Later  in  the  same  year,  1933,  the  Executive  without  consultation 
with  Congress  or  the  Senate,  gave  notice  of  intent  to  terminate  the 
extradition  treaty  with  Greece  signed  on  May  6,  1931,  which  con- 
tained provision  for  termination  on  one  year's  notice  after  it  had 
been  in  effect  five  years.  47  Stat.  2185.  The  notice  was  occasioned  by 
a  dispute  with  Greece  arising  from  the  latter's  refusal  to  surrender 
an  individual  accused  of  fraud.  The  United  States  hrlieved  that 
Greece  was  violating  the  treaty. 

The  notice  was  given  on  Xovember  6,  1933.  and  the  earliest  possible 
termination  date  was  Xovember  1,  1937.  The  United  State-  withdrew 
its  notice  of  termination  on  September  29. 1937  after  the  United  States 
and  Greece  signed  a  protocol  of  interpretation  of  the  article  of  the 
treaty  that  had  given  rise  to  the  dispute  and  the  notice  of  termination. 

It  has  been  asserted  that  the  notice  was  premised  on  the  treaty 
already  having  been  voided  by  Greece's  violation.  In  fact  the  treaty 
was  never  voided,  and  remained  in  full  force  and  effect  between  the 
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parties  throughout  this  period.  The  treaty  remains  in  full  force  and 
effect  to  this  day.  47  Stat.  2185;  T.S.  855;  8  Bevans  353;  138  L.N.T.S. 
293. 

It  is  true  that  the  U.S.  notice  of  termination  charges  Greece  with 
violating  the  1931  treaty,  and  that  the  notice  of  termination  was  given 
for  that  reason.  This  case  stands  as  the  only  instance  of  notice  of 
termination  given  because  of  violation. 

But  the  question  remains  whether  this  case  is  an  exception  to  a  pur- 
ported rule  requiring  Senate  or  Congressional  approval  for  termina- 
tion by  notice,  or  simply  an  application  of  the  rule  permitting  a 
presidential  termination  notice  without  Congressional  approval. 
Under  customary  international  law,  as  embodied  in  the  Vienna  Con- 
vention on  the  Law  of  Treaties,  a  material  breach  of  a  bilateral  treaty 
by  one  of  the  parties  entitles  the  other  to  invoke  the  breach  as  a  ground 
for  terminating  the  treaty  in  whole  or  in  part.  Under  customary  law, 
there  was  no  precise  time  prescribed  for  the  notice  of  termination  in 
such  cases.  Under  the  Vienna  Convention  rule,  a  notice  of  three 
months  is  required.  (Vienna  Convention,  articles  60  and  65.)  If  the 
United  States  had  been  operating  in  1933  under  the  customary  mate- 
rial breach  rule,  it  could  have  terminated  the  extradition  treaty  with 
Greece  at  once  by  invoking  the  alleged  breach  and  without  having  to 
give  a  notice  which  would  keep  the  treaty  in  force  for  almost  four 
years.  Even  the  Vienna  Convention  rule,  as  noted,  would  have 
required  only  three  months'  notice. 

It  is  generally  accepted  that  the  President  may  act  unilaterally  in 
giving  a  notice  of  termination  if  the  other  party  breaches  the  treaty. 
Yet  the  Senate  or  the  Congress  could  be  requested  to  approve  a  notice 
given  in  such  cases.  It  might  be  thought  that  pursuant  to  an  approach 
requiring  legislative  approval,  violation  would  make  no  legal  differ- 
ence. The  President  could  make  a  finding  of  violation,  but  still  require 
approval  to  give  the  notice. 

On  the  other  hand,  if  the  argument  is  simply  that  practice  has 
created  an  exception  to  the  rule  contended  for,  then  practice  must  be 
a  legally  relevant  consideration.  If  that  is  so,  however  the  bulk  of 
modern  practice  clearly  establishes  the  right  of  the  President  to  ter- 
minate by  notice  pursuant  to  a  notice  provision  without  legislative 
approval,  whether  or  not  there  has  been  a  violation.  In  only  one  of 
the  12  cases  of  such  termination  has  the  United  States  alleged  viola- 
tion by  the  other  party. 

In  our  judgment,  the  1933  notice  was  not  an  exception  to  a  rule 
under  which  legislative  approval  is  required  for  notice  even  under  a 
notice  provision,  but  rather  was  an  application  of  the  rule  that  a 
President  may  give  such  notice  on  his  own  initiative. 

1936 — Roosevelt  Termination  of  the  1871  Commercial  Treaty  with 
Italy 
In  1936  President  Roosevelt  approved  the  proposal  of  the  Depart- 
ment of  State  to  give  notice  to  Italy  of  intent  to  terminate  the  1871 
commercial  treaty  with  Italy  (9  Bevans  82)  without  seeking  the  prior 
or  subsequent  approval  of  the  Senate  or  the  Congress.  Article  XXV 
of  the  treaty  contained  a  provision  for  notification  of  intent  to  ter- 
minate. On  December  15,  1936  the  American  Ambassador  to  Italy 
and    the    Italian    Minister    of    Foreign    Affairs   signed    a    protocol 
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announcing  the  intention  of  each  Government  to  terminate  the  treaty, 
the  protocol  being  deemed  the  notice  required  under  the  treaty. 
Hackworthj  Digest  of  International  Law,  Vol.  V,  pp.  330  331.) 

It  has  been  argued  that  the  1871  treaty  would  limit  the  President's 
ability  to  carry  out  the  Trade  Agreements  Art  of  June  1934,  and 
that  the  treaty  was  inconsistent  with  prevailing  legislation. 

It  should  be  noted  that  the  legislation  referred  to  did  not  neces- 
sarily override  or  conflict  with  the  earlier  treaty.  The  Trade  Agree- 
ments Act  of  June  12,  1934  provided  that  the  President  may  suspend 
the   application   of  the   duties   and   other  modifications   of   import 
restrictions  proclaimed  in  trade  agreements  to  articles  from  any  coun- 
try because  of  its  discriminatory  treatment  of  American  commerce 
or  because  of  other  acts  tending  to  defeat  the  principal  purposes  of 
the  Act,  The  Department  of  State  felt  that  Italy's  trade  control  meas- 
ures were  prejudicial  to  American  commerce.  Since  the  suspension  of 
the  application  of  the  benefits  of  trade  agreements  to  Italian  goods 
would  have  exposed  the  United  States  to  a  charge  of  violation  of  the 
the  most-favored-nation  provisions  in  the  1871  treat  v.  the  treaty  did 
operate  as  a  limitation  on  the  discretion  of  the  President  in  executing 
the  Act.  But  there  was  no  legal  necessity  for  terminating  the  treaty. 
It  was  rather  a  matter  of  giving  the  President  greater  discretion  in 
applying  the  provisions  of  the  Trade  Agreements  An  by  terminating 
the  treaty. 

Once  again,  the  case  is  another  application  of  the  rule  that  the 
President  may  give  notice  pursuant  to  a  notice  provision  in  a  treaty 
without  Senate  or  Congressional  approval,  rather  than  an  exception 
to  a  purported  rule  under  which  the  President  may  not  give  such 
notice  without  legislative  approval.  Certainly  in  this  case,  it  would 
have  been  possible  for  the  President  to  seek  Senate  or  Congressional 
approval  of  the  notice  to  terminate. 

But  even  assuming  a  real  inconsistency  between  a  statute  and  a 
treaty,  or  an  earlier  treaty  that  limits  the  President's  discretion  in 
applying  the  terms  of  a  subsequent  statute,  it  does  not  necessarily  fol- 
low that  in  such  cases  the  President  should  have  a  right  of  unilateral 
action  pursuant  to  a  notice  provision.  In  such  cases  as  well,  legislative 
approval  for  the  treaty  termination  could  be  sought. 

The  point  is  that  a  rule  requiring  legislative  approval  for  notices  of 
treaty  terminations  has  not  been  established  in  our  Constitutional  law 
and  practice.  The  1936  termination  of  the  1871  commercial  treaty  with 
Italy  stands  as  one  more  application  of  the  established  rule  that  the 
President  may  give  notice  of  termination  of  a  treaty  pursuant  to  a  no- 
tice provision  with  or  without  the  prior  or  subsequent  approval  of  the 
Senate  or  the  Congress. 

1939 — Roosevelt  Notice  of  Termination  of  the  1011  Commercial  Treaty 
with  Japan 
On  July  26,  1939,  Secretary  of  State  Hull  wrote  to  the  Japanese 
Ambassador  to  the  United  States  giving  notice  of  the  intention  of  the 
United  States  to  terminate  the  1011  commercial  treaty  with  Japan. 
(9  Bevans  416.)  The  treaty  provided  for  termination  upon  six  months' 
notice  Resolutions  were  introduced  in  the  Senate  on  July  18,  1939  and 
in  the  House  on  the  following  day  to  the  effeel  that  it  was  the  sense 
of  each  House  respectively  that  the  United  States  should  give  the 
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notice  required  by  the  treaty.  Neither  resolution  purported  to  author- 
ize or  direct  the  President  in  the  matter.  Before  either  House  had 
acted.  Secretary  Hull  gave  the  notice. 

It  has  been  maintained  that  Senator  Schwellenback  felt  that  the 
President  was  ''compelled"  to  denounce  the  1911  Treaty  with  Japan 
because  of  U.S.  obligations  under  the  1922  Nine-Power  treaty.  In  fact 
there  is  nothing  in  the  Nine-Power  treaty  (44  Stat.  2113;  T.S.  723) 
that  required  the  United  States  to  terminate  the  1911  commercial 
treaty  with  Japan.  The  Nine-Power  Treaty  committed  the  United 
States,  Japan  and  others  to  respect  the  territorial  integrity  of  China, 
but  Japan's  invasion  of  China  in  1939  did  not  legally  require  the  ter- 
mination of  the  1911  treaty,  which  was  entirely  commercial  in  nature. 

Nor  did  the  actual  notice  of  termination  give  any  indication  that 
our  obligations  under  the  Nine-Power  treaty  necessitated  the  termina- 
tion of  the  1911  treaty.  Had  the  United  States  been  legally  required 
to  terminate  the  1911  treaty,  it  might  be  expected  that  the  notice  of 
termination  would  have  at  least  alluded  to  such  requirement.  The  U.S. 
notice  states  that  the  1911  treaty  "contains  provisions  which  need  new 
consideration.  Toward  preparing  the  way  for  such  consideration  and 
with  a  view  to  better  safeguarding  and  promoting  American  interests 
as  new  developments  may  require,  the  Government  of  the  United 
States,  acting  in  accordance  with  the  procedure  prescribed  in  Article 
XVII  of  the  treaty  under  reference,  gives  notice  hereby  of  its  desire 
that  this  treaty  be  terminated,  and,  having  thus  given  notice,  will  ex- 
pect the  treaty,  together  with  its  accompanying  protocol,  to  expire 
six  months  from  this  date."  (See  Hackworth,  Digest  of  International 
Law,  Vol.  V,  pp.  331-332 ;  U.S.  Archives,  74D431.) 

Senator  Schwellenback  did  not  argue  that  the  United  States  was 
compelled  to  denounce  the  1911  treaty  because  of  our  obligations  under 
the  Nine-Power  treaty  or  for  any  other  reason.  Senator  Schwellenback 
had  introduced  a  joint  resolution,  which  he  believed  was  made  nec- 
essary by  the  Nine-Power  agreement,  preventing  the  export  from  the 
United  States  of  all  goods  and  materials,  except  agricultural  products, 
"which  there  is  reason  to  believe  will,  if  exported,  be  used,  directly 
or  indirectly,  in  violation  of  the  sovereignty,  or  the  independence,  or 
t lie  territorial  or  administrative  integrity  of  any  nation  whose  sov- 
ereignty, independence,  and  territorial  and  administrative  integrity 
the  United  States  is  obligated  by  treaty  to  respect."  (Cong.  Reed.,  Vol. 
84,  Pt.  10,  76th  Cong.,  1st  Sess.,p.  10783.) 

Senator  Schwellenback's  only  argument  witli  respect  to  the  1911 
treaty  with  Japan  was  that  his  proposed  resolution  was  not  inconsis- 
tent with  that  treaty  and  that  notice  was  therefore  unnecessary ;  if  the 
1911  treaty  was  thought  to  be  a  problem,  however,  he  would  not  be 
"critical"  of  those1  who  thought  the  1911  treaty  should  be  terminated 
by  notice.  He  did  not  argue  that  the  United  States  was  compelled  to 
denounce  the  1911  treaty.  Senator  Schwellenback  said : 

Mr.  President,  I  do  not  agree  that  the  1911  treaty  should 
have  prevented  our  Government  from  adopting  the  joint  reso- 
lution which  I  introduced.  I  concede,  however,  that  like  all 
legal  questions  about  which  there  is  an  argument,  there  can 
be  an  argument  about  that  question.  Under  those  circum- 
stances I  certainly  am  in  no  way  critical  of  the  Members  of 
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this  body  who  contended  that  before  we  took  further  net  ion 
the  6-months'  notice  should  be  given  Japan.  In  matters  of  this 
kind,  in  which  we  base  our  position  upon  a  treaty,  certainly 
we  must  be  punctilious.  I  do  not  think  there1  was  any  necessity 
for  our  recognizing  the  L911  treaty  as  an  obstacle  to  the  pro- 
posed action.  However,  as  I  say,  I  am  not  arguing  that  point 
with  a  view  of  arguing  thai  my  joint  resolution  .  .  .  should 
be  adopted  during  this  session  of  the  Congress.  (Ibid.,  p. 
10785.) 

It  was  also  clear  from  other  Department  of  State  documents  at  the 
time  that  the  Administration  believed  that  it  had  discretion  to  give 
the  notice.  There  was  no  indication  that  the  Executive  Branch  felt 
legally  compelled  to  give  the  notice  by  the  terms  of  the  1922  Nine- 
Power  Treaty.  On  July  21,  1939,  five  days  before  the  notice  was  given, 
and  while  the  Senate  resolution  was  pending,  Secretary  Hull  wrote  to 
Senator  Pittman  as  follows : 

Notwithstanding  the  authority  which  is  vested  in  the  Ex- 
ecutive in  regard  to  the  matters  mentioned  in  the  resolution. 
I  am  glad  to  say  that  the  Executive  is  always  pleased  to  have 
advice  from  the  Senate  and  to  give  such  advice  full  and  care- 
ful consideration  consonant  with  the  great  weight  to  which 
the  opiniins  of  the  Senate  are  entitled.  (Quoted  in  Hack- 
worth,  op.  cit.,  p.  332.) 

After  the  notice  of  termination  was  given  by  the  Executive,  the  De- 
partment of  State  replied  as  follows  to  inquiries  regarding  the  Presi- 
dent's power  to  give  such  notice  without  the  approval  of  the  Senate : 

.  .  .  the  power  to  denounce  a  treaty  inheres  in  the  Presi- 
dent of  the  United  States  in  his  capacity  as  Chief  Executive 
of  a  sovereign  state.  This  capacity,  as  you  are  aware,  is  inher- 
ent in  the  sovereign  quality  of  the  Government,  and  carries 
with  it  full  control  over  the  foreign  relations  of  the  nation, 
except  as  specifically  limited  by  the  Constitution.  Without 
entering  into  a  lengthy  discussion  of  the  general  and  specific 
arguments  leading  to  this  conclusion,  it  will  perhaps  be  suffi- 
cient to  quote  the  conclusion  of  Professor  Willoughby  (Con- 
stitutional Law  of  the  United  States,  2nd  Ed.  I,  p.  585)  :  "It 
would  seem,  indeed,  that  there  is  no  constitutional  obligation 
upon  the  part  of  the  Executive  to  submit  his  treaty  denuncia- 
tions to  the  Congress  for  its  approval  and  ratification,  al- 
though, as  has  been  seen,  this  has  been  several  times  done."  The 
author  questions  even  the  power  of  Congress,  by  joint  resolu- 
tion or  otherwise,  to  direct  the  President  to  denounce  a  treaty, 
though  such  directions  also  have  been  given,  and  in  some  in- 
stances followed,  though  in  others  the  direction  has  been  suc- 
cessfully refused  (statement  issued  by  the  Secretary  of  State, 
September  25,  1920).  This  conclusion  would  seem  to  be  en- 
tirely in  accord  with  the  general  spirit  of  the  interpretation 
of  the  Constitution  in  this  regard  by  the  Supreme  Court  of 
the  United  States  as  indicated,  for  instance,  by  the  case  of 
United  States  v.  Curtiss-W right,  299  U.S.,  p.  304.  (Ibid.,  pp. 
331-332.) 
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The  1939  termination  of  the  1911  commercial  treaty  with  Japan  is 
still  another  case  of  Presidential  notice  pursuant  to  a  notice  provision 
without  violation  by  the  other  party,  and  without  any  conflicting  stat- 
ute or  treaty.  Impossibility  of  performance  was  not  a  relevant  factor. 

1944 — Roosevelt  Notice  of  Termination  of  Protocol  to  1929  Inter- 
American  Convention  for  Trade  Mark  and  Commercial 
Protection 

On  September  29,  1944,  the  United  States  gave  notice  of  denuncia- 
tion of  the  Protocol  accompanying  the  General  Inter- American  Con- 
vention for  Trademark  and  Commercial  Protection  of  1929.  Provision 
was  made  in  the  Protocol  for  denunciation  on  one  year's  notice.  (2 
Bevans  751;  T.S.  833.)  The  Protocol  provided  for  the  registration  of 
trademarks  in  an  Inter- American  Trademark  Bureau  at  Havana, 
Cuba. 

The  notice  of  denunciation  stated  that  as  the  result  of  the  experience 
of  the  past  several  years,  the  U.S.  Government  had  concluded  that  the 
Trademark  Bureau  and  Protocol  had  failed  to  serve  any  purpose 
which  would  adequately  justify  the  annual  quota  of  funds  contributed 
by  the  United  States  to  the  Bureau.  There  was  no  prior  or  subsequent 
communication  with  the  Senate  or  Congress.  The  Protocol  ceased  to  be 
in  force  for  the  United  States  on  September  29,  1945.  (State  Dept. 
Doc.  710.D4/7-1844,  Sept.  29, 1944.) 

In  a  letter  dated  September  29,  1944  to  certain  U.S.  diplomatic 
officers  in  the  American  Republics,  Secretary  of  State  Hull  said  that 
the  U.S.  Government  had  decided  to  denounce  the  Protocol  "in  view 
of  past  ineffectiveness  and  absence  of  any  evidence  of  future  increased 
activity."  (State  Dept.  Doc.  710.D4/9-2944,  Sept.  29, 1944.) 

The  treaty  could  have  been  carried  out;  there  was  no  violation;  and 
there  was  no  subsequent  inconsistent  statute  or  treaty. 

1948 — Truman  Notice  of  Withdrawal  from  1937  Whaling  Convention 
On  December  30,  1948,  the  United  States  gave  notice  of  withdrawal 
from  the  1937  multilateral  convention  for  the  regulation  of  whaling. 
(3  Bevans  455.)  The  notice  cited  a  general  understanding  at  the  1946 
whaling  conference  that  the  new  convention  (62  Stat.  1716;  TIAS 
1849;  4  Bevans  248)  would  completely  replace  the  old  agreement  and 
protocol,  and  that  there  was  an  informal  understanding  by  the  dele- 
gates to  the  1946  conference  that  after  the  1946  convention  entered 
into  force  the  contracting  parties  to  the  earlier  convention  would  with- 
draw therefrom.  Neither  the  Senate  nor  the  Congress  was  consulted 
in  the  matter. 

Despite  the  fact  that  the  1946  convention  constituted  a  comprehen- 
sive system  for  the  regulation  of  whaling,  and  thus  replaced  the  1937 
convention,  it  did  not  result  in  U.S.  termination  of  the  1931  convention 
on  the  same  subject  (49  Stat.  3079;  T.S.  880;  3  Bevans  26)  and  that 
convention  remains  in  force  to  this  day. 

Trade  Agreements  Extension  Act  of  1951 

One  of  the  few  Congressional  enactments  during  the  last  fifty  years 
requiring  the  President  to  terminate  a  treaty  came  in  the  Trade  Agree- 
ments Extension  Act  of  1951.  65  Stat.  72.  That  Act  provided  that  as 
soon  as  practicable  the  President  should  take  the  necessary  action  to 


419 

deny  the  benefits  of  trade  agreement  concessions  to  imports  from  the 
Soviet  Union  and  other  communist  countries.  The  commercial  treaties 
with  Hungary  (8  Bevans  111")  and  Poland  (11  Be  vans  237)  respec- 
tively provided  for  most- favored-nation  treatment  in  customs  matters. 
Both  treaties  provided  for  termination  on  notice,  one  year  in  the  case 
of  Hungary,  and  six  months  for  Poland. 

Accordingly,  on  July  5,  1951  the  Department  of  State  addressed  a 
note  to  each  government  proposing  modification  of  the  treaty  by  ter- 
mination of  the  most-favored-nation  article.-,  and  giving  the  required 
notice  that  if  this  proposal  was  not  acceptable  the  treaty  as  a  whole 
would  terminate  within  the  prescribed  time.  (Dept.  of  State  Press 
Release  597,  July  6,  1951.)  Since  neither  government  agreed  to  the 
proposed  modification,  the  treaties  terminated  at  the  end  of  the  pre- 
scribed time  period. 

1952 — Truman  Notice  of  Termination  of  1929  Gonvi  ntion  on  Safety 
of  Life  at  Sea 

Another  case  in  which  a  subsequent  treaty  led  to  a  Presidential 
notice  of  termination  of  an  earlier  treaty  was  the  195*2  termination  of 
the  1929  Convention  on  Safety  of  Life  at  Sea.  (2  Bevans  782.)  Article 
1)6  of  the  1929  Convention  provided  that  it  might  be  denounced  within 
five  years  after  its  entry  into  force  by  a  one  year  notice. 

The  preamble  to  the  1948  Convention  on  the  same  subject  recited 
that  promotion  of  safety  of  life  at  sea  "may  be  best  achieved  by  the 
conclusion  of  a  Convention  to  replace"  the  1929  Convention.  (TIAS 
2495;  3  UST  8450.)  The  1948  Convention  entered  into  force  on  No- 
vember 19,  1952.  The  notice  of  denunciation  of  the  1929  Convention 
was  given  by  the  United  States  on  the  same  day  without  further  ref- 
erence to  the  Senate  or  the  Congress. 

Similarly,  on  May  26,  1965,  the  United  States  gave  notice  of  denun- 
ciation of  the  1948  Convention,  pursuant  to  Article  XII  of  that  Con- 
vention, because  it  had  been  supplanted  by  the  1960  Convention  for 
Safety  of  Life  at  Sea  (TIAS  5780;  16  UST  185).  The  1960  Conven- 
tion entered  into  force  for  the  United  States  on  May  26,  1965. 

195Jf — Eisenhower  Notice  of  Withdraical  from  1923  Convention 

On  May  24,  1954,  the  United  States  gave  notice  of  withdrawal  from 
the  1923  Convention  on  Uniformity  of  Nomenclature  for  the  Classifi- 
cation of  Merchandise  (T.S.  754;  33  L.N.T.S.  81).  The  Convention 
contained  a  provision  for  withdrawal  on  one  year's  notice.  The  U.S. 
notice  was  given  without  the  prior  or  subsequent  approval  of  the  Sen- 
ate or  Congress.  The  withdrawal  took  effect  for  the  United  States  on 
May  24,  1955. 

It  has  been  asserted  that  a  fundamental  change  in  circumstances 
resulting  in  impossibility  of  performance  was  invoked  by  the  United 
States  in  announcing  its  withdrawal  from  the  Convention.  In  fact,  the 
United  States  did  not  invoke  the  fundamental  change  of  circumstances 
doctrine,  nor  did  it  refer  to  impossibility  of  performance. 

Under  the  1923  Convention,  the  parties  had  agreed  to  employ  the 
Brussels  nomenclature  of  1913  in  their  statistical  reporting  of  inter- 
national commerce,  either  exclusively  or  as  a  supplement  to  other  sys- 
tems. However,  the  Brussels  system  of  1913  had  become  outdated. 'in 
1950  the  United  Nations  developed  what  is  known  as  the  Standard 
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International  Trade  Classification.  Following  this  development  was 
the  adoption  of  the  Uniform  Central  American  Customs  Nomencla- 
ture by  the  Committee  on  Economic  Cooperation  of  the  Ministers  of 
Economy  of  Central  America  sponsored  by  the  U.N.  Economic  Com- 
mission for  Latin  America.  This  nomenclature  employed  the  Standard 
International  Trade  Classification  as  its  basis.  In  1950  the  United 
Nations  Economic  and  Social  Council  urged  governments  to  use  the 
Standard  Iuternational  Trade  Classification. 

Under  these  circumstances,  the  Tenth  Inter- American  Conference 
of  American  States,  meeting  at  Caracas,  Venezuela  in  1954,  adopted 
Resolution  LXXXVIII  on  Customs  Nomenclature.  The  Resolution, 
after  reciting  the  above  history  of  the  matter,  made  the  following 
recommendation : 

1.  That,  in  as  much  as  the  Brussels  nomenclature  of  1913 
has  become  outdated  and  has  thereby  rendered  inapplicable 
the  Santiago  Convention  on  Uniformity  of  Nomenclature  for 
the  Classification  of  Merchandise,  the  ratifying  Governments 
consider  the  desirability  of  withdrawing  from  the  said  Con- 
vention, as  provided  in  Article  V,  in  order  that  the  Conven- 
tion may  be  legally  abandoned  by  all  the  parties. 

2.  That  the  Member  States  take  cognizance  of  the  method 
used  in  the  development  of  the  new  Uniform  Central  Ameri- 
can Customs  Nomenclature,  accomplished  with  the  assistance 
of  the  United  Nations  and  the  Inter-American  Statistical 
Institute,  and  seek  to  adopt  and  put  in  effect  as  soon  as  pos- 
sible the  Standard  International  Trade  Classification  of  the 
United  Nations,  either  exclusively  or  as  a  supplement  to  the 
national  systems.  (U.S.  Archives,  74D431.) 

The  U.S.  notice  of  withdrawal  from  the  1923  Convention  simply 
quoted  recommendation  1  of  Resolution  LXXXVIII,  and  said  that 
"in  accordance  with  the  foregoing  recommendation,"  the  U.S.  Gov- 
ernment was  giving  its  notice  of  withdrawal.  There  was  no  mention  of 
the  fundamental  change  of  circumstances  doctrine  or  of  impossibility 
of  performance. 

In  fact  the  advance  in  nomenclature  clearly  did  not  render  "impos- 
sible" the  use  of  the  "outdated"  system.  Advances  in  statistical  report- 
ing systems  had  been  developed  and  these  were  deemed  more  desirable 
than  the  older  systems.  The  Inter-American  Conference  therefore 
urged  states  to  adopt  and  put  into  effect  the  newer  systems.  There  was 
no  question  of  impossibility  or  fundamental  change  of  circumstances. 

The  case  represents  another  instance  of  Presidential  termination  of 
a  treaty  by  notice  pursuant  to  a  notice  provision.  There  was  no  prior 
or  subsequent  approval  by  the  Senate  or  the  Congress.  There  was  no 
violation,  or  inconsistent  statute  or  treaty.  Impossibility  was  not  a 
relevant  factor. 

1962 — Kennedy  Notice  of  Termination  of  1002  Commercial  Treaty 
with  Cuba 
On  August  21,  1962,  the  United  States  gave  notice  of  termination  of 
the  1902  commercial  convention  with  Cuba  (T.S.  427;  6  Bevans  1106.) 
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The  notice  was  given  pursuant  to  a  one  year  notice  provision  in  the 
convention.  At  the  same  time  the  United  States  gave  notice  of  termi 
nation  of  the  1934  reciprocal  trade  agreement  with  Cuba   (49  Stat. 
3559;  E.A.S.  67;  6  Bevans  L163).  This  was  an  executive  agreement. 
Both  of  these  agreements  had  been  suspended  on  October  30,  L947  bj 
an  executive  agreement  between  the  United  States  and  Cuba   (6  Bi 
vans  1229)  which  expressly  declared  thai  both  agreements  would  be 
"inoperative"  for  as  long  as  the  United  States  and  Cuba  remained 
parties  to  the  General  Agreement  on  Tariffs  and   Trade    <(i.\  I  I 
(TIAS1700). 

It  has  been  asserted  that  the  termination  was  a  formality  mandated 
by  a  national  policy,  adopted  by  Congress,  expressed  in  the  Foreign 
Assistance  Act.  the  Export  Control  Act,  the  Trading  with  the  Enemy 
Act,  the  Mutual  Assistance  Act.  the  Cuban  Resolution  of  1962,  and  the 
Punta  del  Este  Agreement  of  1902. 

However,  the  United  States  also  terminated  other  trade  agreements 
with  friendly  European  countries  at  the  same  time  because  of  the 
GATT  negotiations  that  had  recently  been  completed.  In  approving 
the  recommendations  of  the  Interdepartmental  Committee  on  Trade 
Agreements  (TAC)  on  the  conclusion  of  the  1960-61  Geneva  tariff 
negotiations,  President  Kennedy  approved  the  completion  of  steps  for 
the  termination  of  several  suspended  bilateral  trade  agreements  with 
friendly  countries  which  were  proposed  in  such  recommendations. 
Aside  from  Cuba,  agreements  with  the  Belgo-Luxembourg  Economic 
Union,  the  United  Kingdom,  France,  and  the  Netherlands  were  also 
terminated  at  the  same  time.  (See  e.g.  13  UST  1786,  the  1962  termina 
tion  of  earlier  trade  agreements  with  the  United  Kingdom.) 

The  President's  action  in  giving  notice  of  termination  of  the  1902 
commercial  treaty  with  Cuba  was  thus  taken  in  a  broader  context  than 
punitive  measures  against  Cuba.  TVhile  it  is  not  possible  to  prove  the 
point,  the  termination  would  probably  have  taken  place  even  had  re- 
lations with  Cuba  been  friendly. 

Put  most  accurately,  the  GATT  was  a  subsequent  executive  agree- 
ment, which,  along  with  the  executive  agreement  of  October  30,  1947, 
effectively  and  legally  suspended  the  operation  of  the  1902  commercial 
treaty  with  Cuba.  The  final  termination  of  the  1902  treaty  was  con- 
sistent with  Congressional  enactments,  but  was  not  required  by  them. 
We  have  found  no  evidence  that  the  Congress  or  Senate  addressed  the 
issue  or  thought  at  all  about  authorizing  or  directing  the  President  to 
terminate  the  1902  treaty.  The  termination  of  that  treaty  was  part  of 
a  larger  program  of  terminating  certain  commercial  agreements,  even 
with  friendly  governments,  as  part  of  the  GATT  process,  by  means  of 
executive  action. 

1965 — Johnson  Notice  of  Termination  of  the  Warsaw  Convention 

On  November  15, 1965,  the  United  States  gave  notice  of  denunciation 
of  the  1929  Convention  for  the  Unification  of  Certain  Rules  relat- 
ing to  International  Transportation  by  Air  and  the  Additional  Proto- 
col relating  thereto,  known  as  the  Warsaw  Convention  (49  Stat.  3000; 
T.S.  876 ;  2  Bevans  983) .  The  notice  was  given  pursuant  to  a  six  months 
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notice  provision  contained  in  Article  39  of  the  Convention.  The  notifi- 
cation was  withdrawn  on  May  14,  1966,  just  one  day  before  the  six 
month  notice  period  would  have  expired. 

The  President's  notice  of  termination,  as  well  as  the  withdrawal  of 
the  notice,  did  not  receive  any  prior  or  subsequent  approval  from  the 
Senate  or  the  Congress.  There  was  no  violation  of  the  convention,  no 
subsequent  inconsistent  statute  or  treaty,  and  impossibility  of  per- 
formance was  not  a  factor.  The  sole  reason  for  giving  the  notice  of 
termination,  as  expressed  in  the  official  U.S.  notice,  was  "the  low 
limits  of  liability  for  death  or  personal  injury"  provided  in  the  Con- 
vention. (Dept.  of  State  Press  Kelease  No.  268,  Nov.  15,  1965.) 

Hearings  were  held  on  the  matter  by  the  Senate  Foreign  Relations 
Committee,  but  at  no  time  did  the  manner  of  withdrawal  become  an 
issue.  Many  witnesses  at  the  hearings,  including  attorneys,  professors, 
deans,  and  representatives  of  lawyers'  associations,  testified  in  favor 
of  U.S.  withdrawal  from  the  Convention,  but  it  was  not  suggested 
that  this  could  be  done  only  with  the  approval  of  the  Senate  or  the 
Congress. 

The  Senate  Foreign  Relations  Committee  itself  recommended  notice 
of  withdrawal,  but  did  not  suggest  that  the  President's  notice  required 
the  prior  or  subsequent  approval  of  the  Senate  or  Congress.  The  Com- 
mittee said  that  unless  a  complementary  insurance  program  was  en- 
acted within  a  reasonable  time  (which  meant  prior  to  the  adiourn- 
ment  of  the  89th  Congress),  "the  Department  of  State  should  take 
immediate  steps  to  denounce  the  Warsaw  Convention  and  the  Hap-ue 
Protocol."  (S.  Exec.  Rept.  No.  3,  89th  Cong.,  1st  Sess.,  app.  p.  7.)  No 
action  was  taken  by  the  Senate  or  Congress,  and  there  were  no  conten- 
tions, as  far  as  we  have  been  able  to  determine,  in  the  Senate  or  the 
Congress  that  the  President  alone  could  not  give  the  notice  of  denunci- 
ation without  Senate  or  Congressional  approval. 

There  was  one  interchange  at  the  Foreign  Relations  Committee 
hearings  (between  Senator  Carlson  and  a  witness  who  favored  de- 
nunciation) on  the  method  of  giving  notice  : 

Senator  Carlson.  Mr.  Speiser,  you  suggested  that  we  de- 
nounce .  .  .  the  Warsaw  Convention. 
Mr.   Speiser.  Yes. 

Senator  Carlson.  That  gets  to  be  an  executive  act,  I  think, 
and  only  the  President  can  do  that,  isn't  that  correct  ? 

Mr.  Spetser.  I  have  discussed  this  with  the  State  Depart- 
ment and  apparently  the  United  States  has  denounced  treaties 
in  two  ways,  either  by  the  President  alone  and  the  Senate. 

Senator  Carlson.  T  would  assume  that  the  Senate,  of  course, 
could  advise  the  President  by  resolution.  We  probably  could 
cut  off  funds  and  we  probably  have  other  methods,  but  per- 
sonally, T  would  feel  that  it  would  be  an  executive  act. 
(17  earing*  on  the  FT  a  que  Protocol  to  the  Warsaw  Con- 
vention before  the  Senate  Committee  on  Foreign  Rela- 
tions, 89th  Cong.,  1st  Sess.,  1965,  Pt.  2,  p.  42.) 

Tn  fact  on  Mav  3,  1966,  when  it  was  known  that  the  Department  of 
State  might  withdraw  its  notice  of  denunciation,  a  resolution  (S.  Res. 
256,  89th  Cong.)  was  introduced  requesting  that  the  notice  not  be  with- 
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drawn  until  full  public  hearings  were  held.  The  original  sponsors  of 

the  resolution  were  Senators  Nelson.  Hartke,  Kennedy  of  New  York, 
Montoya,  and  Yarborough.  While1  the  resolution  was  sponsored  by  29 
Senators,  the  Administration  withdrew  the  notice  before  the  Senate 

took  action  on  the  resolution. 

In  brief,  there  was  no  indication  from  the  Senate  including  the 
Foreign  Relations  Committee,  or  from  the  House,  that  the  President 
could  not  give  the  notice  without  Senate  or  Congressional  approval.  As 
noted,  there  was  no  treaty  violation,  no  subsequent  inconsistent  statute 
or  treaty,  and  impossibility  was  not  a  factor.  The  case  stands  as  a  clear 
example  of  Presidential  notice  of  termination  without  Senate  or  Con- 
gressional approval,  and  without  Senate  or  Congressional  objection. 

1975 — Ford  Notice  of  "Withdrawal   from   the  International  Labor 

Organization 

On  November  5,  1975,  Secretary  of  State  Kissinger  gave  notice  of 
intention  to  terminate  United  States  membership  in  the  International 
Labor  Organization.  The  notice  became  effective,  pursuant  to  the  pro- 
visions of  Article  1(5)  of  the  ILO  Constitution,  two  year-  later.  The 
Carter  Administration  affirmed  the  withdrawal,  did  not  extend  the 
two-year  time  period  after  considering  that  step,  and  thus  withdrew 
the  United  States  from  the  ILO  in  November  1977.  There  was  no  prior 
or  subsequent  approval  by  the  Senate  or  the  Congress. 

The  United  States  membership  in  the  ILO  was  not  authorized  by 
treaty,  but  rather  by  a  joint  resolution  of  Congress  approved  by  the 
President  on  June  19,  1934  (S.  J.  Res.  131,  Public  Res.  43,  73d  ( Jong. ) . 
Nevertheless  U.S.  adherence  to  the  ILO  Constitution  constituted  an 
extremely  important  international  obligation  which  included  member- 
ship in  an  international  organization.  Yet  termination  was  accom- 
plished without  Congressional  approval,  and  as  far  as  we  have  been 
able  to  determine,  the  issue  of  Congressional  approval  was  not  raised 
in  either  House  of  the  Congress,  despite  the  fact  that  a  number  of  mem- 
bers of  the  Senate  and  House  did  not  favor  LT.S.  withdrawal  from  the 
ILO. 

1976 — The  Fishery  Conservation  and  Management  Act 

The  most  recent  treaty  terminations  by  the  United  States  have  been 
pursuant  to  the  Fishery  Conservation  and  Management  Act  of  1976 
(P.L.  94-265).  Section  202(b)  of  the  Act  provides  that  "it  is  the  sense 
of  the  Congress"  that  the  United  States  shall  withdraw  from  any 
treaty  that  is  not  renegotiated  within  a  reasonable  time  so  as  to  con- 
form with  the  purposes,  policy  and  provisions  of  the  Act. 

Pursuant  to  this  provision,  the  United  States  gave  notice  of  inten- 
tion to  withdraw  from  the  1949  International  Convention  for  the 
Northwest  Atlantic  Fisheries  (TIAS  2089;  1  UST  477)  on  June  22, 
1976,  effective  December  31,  1976.  The  United  States  also  gave1  notice 
of  termination  of  the  1953  convention  with  Canada  for  the  preserva- 
tion of  the  halibut  fishery  of  the  Northern  Pacific  Ocean  and  Bering 
Sea  (TIAS  2900;  5  UST  5)  on  April  1,  1977.  effective  April  1.  1979; 
and  the  1952  convention  for  the  high  seas  fisheries  of  the  North  Pacific 
Ocean  (TIAS  2786;  4  UST  380)  on  February  10,  1977,  effective  Feb- 
ruary 10,  1978. 
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